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JOGESWAR GORAIN 
Y 


AKHOY GHOSE AND OTHERS." 
Admission—Proof—Evidenss Aot (I of 1872), Beo, 18—Knbuliat—Title, 


In order to be a relevant admission it is necessary to show that the person 
who made the statement had an interest at the tıme when he made the 
statement, 


A kabulist may be admissible as evidence of title as being an aot of 
ownership, but its cogency depentis upon“whether it can be treated as evidence 
not only for that reason but also because if ig an admission. 

Doe v. Pulman (1) referred to. 

Appeal by the Plaintiff. 

Suit for recovery of a tank. 

The first Court dismissed the suit; but this decree was 
reversed on appeal. The defendants preferred an appeal to the 
High Court. The contest was as regards the admissibility of 
certain documents. j 

Babu Foy Gopal Ghosha for the Appellant. 

Babu Bepin Behary Ghose (Jr.) for the Respondents. 

The following judgment was delivered by 


Coxe J.—This was a suit for recovery of a certain tank. 

The lower appellate Court has given the plaintiff a decree ; 
and the defendants appeal to this Court. 

On behalf of the appellants it has been argued that the 
learned Subordinate Judge was wrong in differing from the 
Munsiff’s opinion with respect to the character of the document 


_© Letters Patent Appeal No 129 of 1911, against the decision of Mr, Justice 
Coxe, dated the 28rd May, 1911, in Appeal from Appellate Decree No. 1250 of 
1910, agalnst the decree of Baba Jogendro Nath Chakravarty, Subordinate 
Judge ot Bankura, dated the 5th January, 1910, reversing that of Babu Charu 
Ohandra Mitra, Munsiff of Bankura, dated the 8lst August, 1908. 


(1) (1842) 3 Q. B, 623, 
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OIvin, marked Exhibit 1 ; the learned Munsiff thought that that document 

1918, was forged ; and the learned Subordinate Judge dissented from 

J opeswar Gorain this view. It seems to me that this is a point which cannot 
t. arise in second appeal. 

ija a, = The principal and the only other point taken on behalf of 

Cone, J. the appellant is that the learned Subordinate Judge was wrong 


yemma 


in relying upon,a certain map. This map was prepared, 
apparently, by the Ameen in a former case between the plaintiff 
and the father of the defendant No. 2. It was not, however, 
exhibited ine that case, being returned to the Ameen for some 
‘breach of rule. It appears to me that the learned Subordinate 
Judge was wrong in admitting this document in evidence. The 
Ameen who prepared the map was not examined and it is not 
found that he is dead or that he cannot be examined. Possibly, 
if he be dead, the document might be admissible as containing 
statements made by bim in the discharge of professional duty. But, 
in the absence of any evidence the Ameen cannot be examined, 
the document ought not to have been admitted. As it stands, 
the view of the learned Subordinate Judge, that it is evidence 
under sections t1 and 13 of the Evidence Act cannot be sustained. 
It has been argued on behalf of the respondent that it is too 
late for the appellants to object to this evidence, because they 
made no objection when this map was sent to the Ameen to be 
tested in the present case. But I do not think that a person 
need object to the admission of evidence, until that evidence is 
about to be tendered against him and marked as an exhibit. 
Until the map had been tested by the Ameen in the present case, 
the defendants, possibly could form no idea as to whether it 
would be worth their while to object to it. All that the Amin 
had to do was to ascertain what the document showed. It was 
not in any way his duty to decide whether it was binding on the 
defendants or admissible in evidence. 


Seconaly, it is argued on behalf of the respondent that the 
other findings of the learned Subordinate Judge are sufficient 
to dispose of the case. The learned Subordinate Judge refers to 
a kabuliat, marked Exhibit 4, which shows that, part of the eastern 
boundary of the defendants’ chak is the plaintiff's tank, in his 
khas possession ; and he remarks as follows: “The lower Court 
admits that if this document be genuine, then there is no doubt 
about the correctness of the plaintiff’s claim.” He then proceeds 
to deal with the view of the Munsiff that the document was not 
genuine, and expresses his dissent from it ; and he concludes by 


Vor, XIX.) HIGH COURT. 


saying. “Therefore the f#adbudtat is clear evidence of the 
plaintifi’s title to the disputed tank.” He does not, however, 
go so far as to say that he is prepared, on this evidence, to give 
the plaintiff a decree ; and it is impossible for me to say whether 
the view of the learned Subordinate Judge is based exclusively 
on this AabséraZ, or partly on this kabuliat and partly on the map ; 
that he attached importance to the map is evident. He says: 
“This map clearly shows that the disputed tank is within chak 
Lodihi.” 

It appears to me, therefore, that the decision ofthe learned 
Subordinate Judge must be set aside, and that the case must go 
back to him for rehearing, after excluding from consideration 
the map to which I have referred. 

The cost will abide the result. 

Against this decision, the plaintiff appealed under section 15 
of the Letters Patent. 

Babu Bepin Behary Ghose (Jr.) for the Appellant. 

Mr. Z. R. Zahed, Babus Biraj Mohan Mojumdar and 
Kshetter Mohan Sen for the Respondents. 

The judgment of the Court was delivered by 


Jenkins C. J.—This is a suit for recovery of possession of a 
tank. The first Court decided against the plaintiff. The lower 
appellate Court decided in his favour. Mr. Justice Coxe on appeal 
has set aside the decree of the lower appellate Court and 
remanded the case for rehearing with the direction that a 
certain map called the Ameen’s map is to be excluded from 
consideration. 

The appellant has preferred this Letters Patent Appeal 
under clause 15 and first maintained that the map had been 
prepared under such circumstances in the former suit that it was 
properly admitted against the respondent and that the respondent 
on further examination said that it was not so and that as 
against him this map should not beso employed. Then it was 
argued that the Court had come toa finding of fact conclusive 
in the plaintiff’s favour apart fromthe map. Ifthat had been 
made out, that would have been a good answer to Mr. Justice 
Coxe’s judgment. The difficulty in accepting that view is that 
although it appears that there has been a decision in the 
plaintiff's favour on materials apart from the map, one item of 
these materials consists of a piece of evidence which, it is urged 
before us on behalf of the defendant, was not relevant under 
the Evidence Act. It may be, as the learned vakil for the 
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appellant contends, that this point was not taken before Mr. 
Justice Coxe, but I think in the circumstances and before 
reversing the judgment of Mr. Justice Coxe we must have 
regard to that objection. This item of evidence is a Aabu/zat. 
It looks as though the lower appellate Court had treatedit as an 
admission under section 18 of the Evidence Act, regard being 
had to the great importance to be attributed to it. If that was 
an admission, Binding on the defendant the importance so 
attributed would have been fully justified. If that was not an 
admission then so much cannot be said in its favour: In order 
to be a relevant admissiof it is necessary to show that the 
person who made the statements, (inasmuch as he is not a party 
to the present proceeding, and it is only the$e who are alleged 
to have derived interest from nim that are parties) had an 
interest at the time when he made the statement. This has 
not been shown and it is not merely that this has not been 
shown but there is some doubt whether this can be shown. At 
the same time we are not prepared to say that the document 
may not have been admissible as evidence of title as being an 


‘act of ownership within the’ meanihg of Doe v. Pulman (1) 


reference to which has been made under Article 5 in Stephen’s 
Digest of Law of Evidence. But though it may be admissible, 
its cogency would obviously depend upon whether it could be 
treated as evidence not only for that reason but also because it 
was an admission. This does not seem to have been present in 
the mind of the learned Judge of the lower appellate Court; 
and, in the circumstances we think that it would be safer to 
uphold the judgment of Mr. Justice Coxe with the variation 
that when the case goes back the plaintiff should have an 
opportunity of regularising the use of the Ameen’s map in 
evidence in this case by showing such circumstances, as make 
it admissible against all ; and he should further have an oppor- 
tunity of showing, if it be possible, that at the time when Anu 
Midhu made the statement in the 4aduésat, on which reliance 
is placed, he had an interest within the meaning of section 18 of 
the Evidence Act. 

With this qualification, we confirm the judgment of Mr. 
Justice Coxe. 

The costs of this appeal will also abide the result. 


A. T. M. ` Appeal dismissed, 
(1) (1842) 3 Q. B, 622. 
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Before Siy Lawrence Fenkins, K. C. 1. E, Chief Fustice, and 
Sty Asutosh Mookerjee, Knight, Fudge. 


BHOLA ROY 
v. 
JUNG BAHADUR SINGH AND OTHERS.” 


Limitation—Suit filed on last date—Addition of plaintif after limitation— 

Minor member of joint Mitakshara family, effect of addition of—Origimal 

«plaintiff used to collect rent—Civil Procedure Code Y Act XIV of 1888 J 
Sees, 27, 32. 4 : 

A suit for rent, which fell due on the 24th September, 1904, was instituted 
on the 24th September, 1907, Subsequently, on the 28th April, 1908, the 
plaintiff intimated to the Court that he had an infart nephew, who wasa 
member of a joint Mitakshara family along with him and was interested in the 
property of which the rent was claimed. To avoid any possible objection the 
plaintiff prayed that his nephew might be joined as co-plaintiff and he himself 
was appointed his next fnend : 

Held, that the order was not made under section 27 but under section 32 of 
the Oode of Oivil Procedure of 1882, 

That as the original plaintiff, who alone had always collected rent as the 
head of the joint Mitakshara family, was competent to maintain the suit, the 
addition of the infant as co-plairtiff did not affect the right of the original 
plaintif to continue the suit and the clatm was not barred. 


Gurucayya v Daitatraya (1) follow€d. 

Subodini v, Cumar Ganoda (2) distinguished and doubted. 
Appeal by Defendant No. 1. 
Suit for rent for the years 1311 to 1314F. 


The material facts are stated above. The Court of first 
instance held that the rent claimed for 1311F, was time barred 
but decreed the rents for 1312 to 1314F. On appeal it was held 
that the rent for 1311F. was not barred. On second appeal the 
judgment of the lower appellate Court was upheld by Mr. Justice 
Caspersz. 

Babu Raghunath Singh for the Appellant. 

Moulis Serajul Islam and Muhammad Yusuf for the 
Respondents. 2 

The following judgment was delivered by 

Caspersz J.—This appeal arises out of a rent suit No. 646 of 
1907 in the Court of first instance. It was sought to recover 
arrears of rent for the years 1311 to 1314F in respect of certain 


* Letters Patent Appeal No. 8 of 1911, against the decision of Mr. Justice 
Oasperaz, dated the 5th December, 1910, 1n Appeal from Appellate Decree 
No. 1886 of 1909, against the decree of Babu Kishor! Mohan Sikdar, Subordinate 
Judge lat Court of Shahabad, dated the 18th January, 1909, modifying that of 
Moulvi Syed Golab Hossain, Munsiff 8rd Court at Arrah, dated the 6th J une, 
1908, 


(1) (1908) 1. L. R. 28 Bpm. 11, (2) (1887) L L. B. 14 Calo, 400, 
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share. The suit was filed on the 24th September 1907, that is 
to say within three years from the date when the rent of 1311F 
became due on the 24th September 1904. But on the 28th 
April 1908, one Chandrika Singh was added as a plaintiff though 
the claim of the plaintiffs in other respects remained unvaried. 

The Court of first instance held that the rent claimed for 
1311F was time barred, but the suit was decreed in that Court, 
in part, for the years 1312 to 1314 at the sama admitted by the 
principal defendant No. 1 in respect of the plaintiffs’ registered 
share 3 annas% pies 3 kora and odd only. In appeal the 
Subordinate Judge has modified the decree of the Munsiff. He 
has held the demand for 1311F to be not barred. He has 
accepted the jama set up by the plaintiffs in preference to that 
admitted by the defendant, and in the result, he has substantially 
given the plaintiffs what they claimed. 

In second appeal, two contentions have been submitted 
on behalf of the defendant tenant, #rsé, that the claim for rent 
of 1311F was barred because one of the plaintiffs was added 
after the period of limitation, and second, that the Subordinate 
Judge was wrong in giving effect*to Exhibits 4 and 6, and that he 
should have held that rent had been collected to the extent 
admitted by defendant. 


It is sought to distinguish the case of Sudodins Debs v. 
Cumar Ganoda Kant Roy Bahadur (1) which was a decision 
based on section 27 of the Code of 1882. Section 27 provided 
that " where a suit has been instituted in the name of a wrong 
person as plaintiff, or where it is doubtful whether it has been 
instituted in the name of the right plaintiff, the Court may at any 
stage of the suit if satisfied that the suit has been commenced 
through a dona fide mistake, and that it is necessary for the 
determination of the real matter in dispute so to do, order 
any other person or persons with his or their consent to be 
substituted or added as plaintiff or plaintiffs upon such terms 
as the Court thinks just.” No proviso was attached to section 
27 corresponding with the sth paragraph of section 32 of the 
Code which regulated the question of limitation when names 
were added as defendants. I think the original suit of the 
plaintiff having been brought in time it remained unchanged in 
form although an additional plaintiff was placed on the record 
to meet possible future objections. I am unable to distinguish 
the case of Sudodins Debt v. Cumar Ganoda Kant Roy 


(1) (1887) 1. L, R. 14 Oalo. 400, 


Vor. X1X,]- HIGH COURT, 


Bahadur (1). It has been followed by the Bombay High Court : 
Ravji Appajt Kulkarni v. Mahadev Bapuji Kulkarni (2), The 
first contention therefore fails, 

The second contention involves some difficulty. The 
plaintiffs claimed to recover a rental of Rs. 76-13-3 for an area of 
22 bighas and odd whereas the defendant’s case was that in addition 
to the 22 bighas he had purchased 2 bighas from the defendant in 
another suit and that the consolidated rental op the 24 bighas 
12 cottas amounted to only 57 Rupees. Now, in order to arrive 
at a decision in favour of the plaintiff the Subordinate Judge 
relied on the Butwara Khasra, Exhibit 4 and Butyara Jumabandi, 
Ex. 6, which he said, had been filed in a previous partition 
proceeding. In this part of the case the Munsiff observed thar, 
according to the plaintiff’s own evidence, the papers connected 
with the partition, including the Staraswar Famabandt, Ex. 6, 
have no weight as showing the actual rate of rental of the 
tenants, and cannot be relied on to bind them, the partition 
having been completed under the old act. Under section 54 Act 
VIII (B.C.) of 1876, (the former Estates Partition Act) “ The 
Deputy Collector may if necessapy make or may cause to be 
made a measurement of all or any of the lands comprised in the 
estate and may prepare or cause to be prepared a rent-roll and 
may test or cause to be tested onthe spot any rent-roll which 
has been produced as aforesaid, and may make or cause to be 
made any local enquiry which he may consider necessary.” It 
is not denied that the papers, Exhibits Nos. 4 and 6, are within the 
meaning of section 54, but my attention has been called to a 
decision of this Court in Perma Roy v. Kishen Roy (3), where 
the learned Judges, relying on an earlier ruling, expressed the 
opinion that the Butwara Khasra prepared under section 54 
of the old act had been rightly excluded from evidence under 
section 35 of the Evidence Act. In the circumstances of the 
present case, it appears to me that these papers have been 
properly relied upon by both the Courts and dealt with as 
affording weight or otherwise to the plaintiff's case. The first 
Court said they had no weight. The Subordinate Judge said 
they proved the rental set up by the plaintiffs. Those documents 
have not been treated as documents within the purview of 
section 35 of the Evidence Act ; they were admitted and proved 
in some other way. The case, however, does not rest there, 


(1) (1887) L L. B, 14 Calo. 400. (2) (1897) I. L. B. 22 Bom, 672. 
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because the Subordinate Judge has also relied upon other 
evidence, the deposition of the defendant in a certain suit, 
dated 25th January 1890, where it was stated that the defendant’s 
rental was Rs. 3-4 per bigha. At this rate the jama set up by the 
plaintiffs is clearly correct. Although the Subordinate Judge 
might have discussed the evidence more fully, I think that, 
sitting in second appeal, I am unable to disturb his judgment 
or direct a remand. 

The appeal is dismissed with costs. 

Against “this decision defendant No. 1 appealed under 
section 15 of thesLetters Patent. 

Babu Fatindra Nath Sen for the Appellant. _ 

Moulot Muhammad Mustafa Khan for the Respondents. 

The judgment of the Court was as follows: 


This is an appeal by the defendant in a suit for rent. The 
only substantial ground upon which the judgment of Mr. Justice 
Caspersz has been assailed is that the reasons assigned by him 
in support of his view that the claim for 1311 is not barred by. 
limitation are erroneous in law. The rent for that year fell due 
on the 24th of September 19042 The* suit was instituted on the 
24th September 1907. Subsequently, on the 28th April 1908 
the plaintiff intimated to the Court that he had an infant 
nephew, who was a member of a joint Mitakshara family along 
with him and was interested in the property of which the rent 
was claimed. To avoid any possible objection the plaintiff prayed 
that his nephew might be joined as co-plaintiff, and he himself 
was appointed his next friend. The objection of the defendant 
is that in so far as the added Plaintiff is concerned the claim is 
obviously barred by limitation and. that as the claim is indivisible 
it is barred in its entirety. Mr. Justice Caspersz has overruled 
this objection onthe ground that the order was made under 
section 27 of the Civil Procedure Code of 1882, and consequently 
no question of limitation arises. In support of this view he has 
placed reliance on the case of Subodins Debt v. Cumar Ganoda 
Kant Roy Bahadur (1), In our opinion, the order was not made 
under section 27. Consequently the decision mentioned has no 
application. If the decision in question, however, had any appli- 
cation, it would have been necessary for us to consider whether 
it gives a correct expression of the law in view of the provisions 
of section 22 of the Limitation Act, to which attention of the 
Court was not invited. It is plain that the order was made under 


(1) (1887) I. L. R, 14 Cale, 400, 


Vout, X1X.] HIGH COURT, 


section 32 of the Civil Procedure Code of 1882. It is further 
plain that the original plaintiff was competent to maintain the 
suit, as he alone had always collected the rent as the head of 
the joint Mitakshara family. This therefore was a case in which 
the infant was joined as co-plaintiff for the purpose of protecting 
his interest and of removing any possible objection by the defen- 
dant. The case is thus governed by the principle recognized in 
Guruvayya v, Dattatiaya (1). The addition of the infant as 
co-plaintiff does not affect the right of the original plaintiff to 
continue the suit, Consequently the claim 15 not baried by 
limitation. x 

The result is that the decree made by Mr. Justice Caspersz 
is affirmed with costs. l 


A.T, N. Appeal dismissed, 
(1) (1908) I. L. R. 28 Bom. 11, 


CIVIL RULE. 


Before Str Asutosh Mookajee Knight, Fudge, and 
Mr. Fustice Beachcroft. 


ASITA MOHAN GHOSE MAULIK 
v 


SYED SAHA HABIBUR RASUL." 


Tlig Qourt, power of—Self-oontradictory deorees of lower Court—Proper 
order—Order passed more than 8 years ago—Digh Court, when can 
interfere, "e. 


In the case of two self-contradictory decrees made by the lower appellate 
QOourt in the same matter, the High Court set aside the whole proceedings and 
remanded the case to the lower Court for fresh decision- 

The High Court will not revise an order made more than three years ago, 
unless ıt feels that by interference complete justice can be done to both 
the parties, 

Application by the Plaintiff. 

Suit for partition, for separate possession and for mesne 
profits. 

The primary Court made a decree fn favour of the plaintiff 
and directed the defendants to give mesne profits to the plaintiff 
for the years 1302-4. The plaintiff appealed on the ground that 
the mesne profits should have been awarded up to the date of 


* Cıvıl Rule No. 879 of 1918, against an order of Mr Ananda Charan Sen, 
District Judge of Birbhum, dated the 18th May, 1918, confirming that of Babu 
Ram Narain Sirkar, Subordinate Judge of Birbhum, dated the 4th Jane, 1910. 


CIVIL, 
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am a 


Bhola Roy 
t. 
Jung Bahadar, 
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OIVIL. delivery of possession ; the defendąn:s preferred a-cross-appeal 
1918. in which they objected that the plaintif was-not entitled to any 
bn ai bad . “ 

Asita Mohan mesne profits at all as against them, The District Judge allowed 


4. the appeal but dismissed the cross-appeal on the 20th July, 1909. 
Syed Saha Habibur. Subsequently the defendants asked the District Judge to review 
his order of dismissal in the cross-appeal. This application was 
granted and the District Judge decided on the zoth September, 
1909, that the måtter mooted in the cross-appeal be left open and 
that the defendants be at liberty to apply to the Court of first 
instance to review its judgment upon the question raised in the 
cross-appeal. The District Judge further stated that, subject to 
this modification, the judgment inthe appeal would stand. The 
cross-appellants went to the first Court and prayed to review its 
decision as regards their liability for mesne profits. That Court 
granted the application for review and held that they were not 
liable for mesne profits, 
Babu Punchanon Ghose for the Petitioner. 
Babu Ram Chunder Mozumdar for the Opposite Party, 
The judgment of the Court was delivered by 


August, 29, Mookerjee J.—We are invited in this Rule to set aside two 
orders; one by the Subordinate Judge. granting review of an 
order previously made by him, another by the District Judge 
dismissing an appeal against the order granting review. The 
circumstances under which the orders in question have been 
made are not in controversy and may be briefty recited. The 
petitioner was the plaintiff in a suit for partition of joint property, 
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: <$ RA for separate possession and for, mesne profits. The Court of 
A Q N first instance made a decree in favour of the plaintif. The 
5 5 u \\ decree directed the defendants to give mesne profits to the 
a a Q | plaintiff for the years 1302-4. Both the parties were dissatisfied 
O a = with this.decree. The plaintiff appealed on the ground that the 
= 3 A mesne profits should have been awarded up to the date of 
T 3 ag delivery of possession ; the defendants preferred a cross-appeal in 
re 2 gt which they objected that the plaintiff was not entitled to any 
Z mesne profits at allas against them. The District Judge heard 


NG 
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the appeal and allowed it, He heard the cross-appeal also and dis- 
missed it. The result was that the plaintiff obtained a decree for 
mesne profits up to the date of delivery of possession. This decree 
was made on the 2oth July, 1909. Subsequently the defendants 
asked the District Judge to review his order of dismissal in 
the cross-appeal. This application was granted and the District 
Judge decided that the matter mooted in the cross-appeal 







Vor. KIK 3 LP {226 bi 
be left o ants be at liberty to apply evii 
to the Coùtt ‘of, first to review its judgment upon 1913, - 


the question raised the cross-appeal. The District Judge Asita Mohan 
further stated that, subject to this modification, the judgment in 
the appeal would stand. The result of this order obviously was 
that the decree in the appeal by the plaintiff stood in so far as it 
decided that the plaintif was entitled to s##esne_ profits up to 
the date of recovery of possession, But the effect of the order 
was also this, that the question of the liabifity of the cross- 
appellants for mesne profits was left open for reconsideration by 
the Court of first instance. The District Judge overlooked that 
the order made by him was thus essentially s#lf-contradictory, 
and this is apparent from the subsequent proceedings, -. The 
cross-appellants, after the order of the}District Judge had been 
made, went before the Subordinate Judge and asked him to 
review his decision as regards their liability for mesne profits, The 
Subordinate Judge has granted the application for review and 
has held that they are not liable for mesne profits. This decision 
of the Subordinate Judge has been unsuccessfully’ challenged 
on appeal before the District Judge. The result consequently is 
that we have now got two cohtradictory decrees. The final 
decree of the Subordinate Judge declares that the cross-appellants 
are not liable for mesne profits at all. The decree of the District 
Judge made on the 2oth July, 1909, on the other band declares 
that these cross-appellants are liable for mesne profits up to the 
date of delivery of possession. It is obvious that two such con- 
tradictory decress should not be allowed to stand, 

The plaintiff now invites us to set aside the final decree made 
by the Subordinate Judge on thé’ ground thatit has been made 
without jurisdiction, His argument is that the District Judge 
had no authority to confer upon the Subordinate Judge power 
to review his decree after it had merged in the decree made by 
the District Judge himself, This contention is manifestly well- 
founded. The plaintiff, however, seeks an order from this Court, 
only in so far as it is likely to be beneficial to him, and invites us 
to discharge the final decree made by the Subordinate Judge 
as also the order made by the District Judge on the zoth Sep- 
tember, 1909. In substance he invites us to restore the decree 
of the District Judge by which the cross-appeal was dismissed 
on the 2ọth July, 1909: and he contends that this Court can 
in the present proceedings, interfere with the decree, 
District Judge in so far as it allowed his appeal o 
July, 1909. We are of opinion that this Court 


p. 
Syed Saba Habibur, 
Mookerjee, J 
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fettered in the way suggested by the plaintiff. He invites the 
Court to examine the legality of the order made by the Subor- 
dinate Judge. Tnat;order, he convinces us, has been made 
without jurisdiction, because the District Judge had no authority 
to direct the Subordinate Judge to review his decree which had 
merged in the appellate decree. But the very moment the 
plaintiff satisfies the Court that the order of the District Judge 
was erroneously made, the Court is called upon to consider 
whether the ordef in the cross-appeal was not inconsistent with 
the order made in the appeal itself. There is no question that 
the order by which the matter in controversy in the cross- 
appeal was left open, was cchtradictory to the order made by the 
District Judge in the appeal. Under these circumstances, we are 
of opinion, that the proper order to pass in these proceedings is 
to make the Rule absolute and to set aside all the orders and 
decrees made in this case, beginning with the decree made by 
the District Judge on the zoth July, 1909, in the appeal preferred 
by the plaintiff. The result will be that the appeal by the 
plaintiff to the District Judge as also the cross-appeal by the 
defendants will stand revived. The District Judge will now pro- 
ceed to consider and determine the appeal and the cross-appeal 
on the merits, If for the decision of the points in controversy, he 
finds it necessary to investigate any question of fact, he may take 
evidence himself or direct the Subordinate Judge to do so under 
his instruction. But it is to be clearly understood that the 
ultimate decision of the appeal and the cross-appeal rests with 
the District Judge himself. 

We may add that as we are invited to exercise our revisional 
jurisdiction, we would not feel inclined to touch an order made 
so far back as the 2zoth September, 1909, unless we feel that by 
our interference complete justice could be done to both the 
parties. The plaintiff did not challenge the orde? of the zoth 
September, 1909 as soon as it was made; on the other hand, he 
took his chance ; and it is only after the order of the Subordinate 
Judge has gone again:t him that he invites this Court to hold 
that the order was made without jurisdiction because based on 
an order made without authority by the District Judge. Under 
these circumstance, we would not feel inclined to interfere, but 
for the fact that there are now two contradictory decrees which 
may, if allowed to stand, lead to serious complications. The 
Rule is made absolute on the lines already indicated, but we 
make no order as to costs, l 


A. TM : Rule made absolute. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Fusttce 


Beaches oft. 
KEDAR NATH BAG O1vin, 
v, oa 
1918. 
SADAY CHANDRA NANDI." —— 
August, 28, 
Orit Proceduro Gude (Act V of 1008), O. XXT, R. 101—Titls, if can bo sn 
investigated— Vortgages, if holds on his account. 
No question of title can be investigated in a aga under Bule 101 
of Order 21 of the Oode of Civil Procedure, 
LA mortgagee from a tenant is in possession of tke holding on his own 
account within the meaning of Rule 101 of Order 21 of the Code of Civil 
Procedure, ® ° 
Asgur y Asgur (1) and Brajabala v, Gurudas (2) distinguished, 
Application by Auction-purchaser, 
Dispossession{in the delivery of possession. 
The landlord of an occupancy holding sold the property in” 
execution of rent decree. The property was purchased in that 
execution by, the petitioner. Delivery of possession was given 
to him. The opposite party who was in possession of the holding 
as mortgagee, applied under Rule 100 of Order 21 of the Code 
of Civil Procedure. The Court below upheld the objection. 
Babu Surendra Nath Guha forthe Petitioner. 
Babus Mahendra Nath Roy and Manmotho Nath Roy for 
the Opposite Party. 
The judgment of the Court was delivered by 
Mookerjee J.—We are invited in this Rule to set aside an August, 88. 


order made under Rule 101 of Order 21 of the Civil Procedure 
Code of 1908. The facts are got in controversy and may 
be briefly stated. The landlords of an occupancy holding 
obtained a decree for rent on the 17th September 1910 against 
the recorded tenant. They took out execution of this decree 
and the holding was brought to sale on the 14th May 1912 when 
it was purchased by the petitioner. The sale was confirmed in 
due course and possession was delivered to‘the purchaser. The 
opposi: e party thereupon applied under Rule 100 of Order zI 
on the ground that he was in possession of the holding as 
mortgagee from the tenant and should not have been dispossessed 
by the purchaser. The Court below has given effect to this 
objection and restored the mortgagee to possession, on the 


* Civil Rule No. 1126 of 1913, against an order of Babu Tarak Nath Bose, 
Munsiff of Uluberia, dated the 17th May, 1918. 


(1) (1878) 20 W. R 378, (2) (1906) I. L. R, 38 Oale. 487, 


14 THE OALOUTTA LAW JOURNAL. (VoL. XIX. 


CivIL. ground that as the sale took place in execution of a decree for 
1913. rent which operated as a decree for money, the purchaser has 
Kedar Nath acquired the holding subject to the interest of the mortgagee 


o, from the tenant. Iris plain that this ground cannot justify the 
Badi, euagere, order made under Rule 101, for no question of title can b 
Maykergee, J, investigated in a proceeding of this nature. But our attention 
p has been drawn to the fact that the Court below has found on 
the evidence that the mortgagee applicant was in possession 
as mortgagee, tħat is, that the mortgage was a real transaction 
and the mortgagee was in actual occupation of the land when 
he was dispossessed by the purchaser, The question for con- 
sideration is whether under these circumstances..the order may 
not be deemed to have been properly made under Rule 101, 

Rule 101 of Order 21 provides that where the Court is 
satisfed that the applicant was in possession of the property on 
his own account or on account of some person other than the 
judgment-debtor, it shall direct that the applicant be put into 
possession of the property. Is the mortgagee from the tenant 
in possession of the holding on his own account, within the 
meaning of the Rule? We have been asked by the petitioner 

to answer this question in the negative, and,to hold that the } 
mortgagee from the tenant is in possession of the holding on 
account of the judgment-debtor. In support of this contention 
reliance has been placed upon the decisions in Asgur v. Asgur(1) 
and Brajabala Devt v, Gurudas Mundle (2). These cases, 
however, are clearly distinguishable ; they are authorities merely 
for the proposition that when a person in actual occupation of 
land has been dispossessed, such dispossession may amount to 
dispossession of the person from"whom he has derived title to 
possession, For instance, ifa mortgagee or a tenant in actual 
occupation of land has been dispossessed, the termination of his 
possession may be equivalent to the dispossession of the 
mortgagor or of the landlord because the mortgagor or the land- 
lord is in possession through the mortgagee or the tenant 
respectively, It does not follow however that when a person 
is in possession as mortgagee, he is in possession not on his own 
account but on account of the mortgagor within’the meaning of 
Rule 101 -0f Order 21. The question for determination is, for 
whose benefit is the mortgagee in possession? He is clearly in 
possession with a view to the realisation of the money advanced 
to the mortgagor. From this point of view his possession may 


(1) 4873) 20 W, R 8783. (3) (1806) I, L. R. 33 Cale, 487, 
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be hostile to the mortgigor, for he is en'itled to continue in 
possession notwithstanding the wish of the mortgagor to the 
contrary. It is plain that in a case of this description the 
mortgagee is really in possession on his own account although 
such possession is derived from the mortgagor. We must hold 
accordingly, as the Court below has done, that the mortgagee 
was in possession on his own account and not on account of the 
judgment-debtor within the meaning of Rul 101. The same 
conclusion is reached if we look at the matter from another 
point of view. Assume for a moment that the holding ts non- 
transferable and that the mortgage transaction das not created 
any valid interest rm the mortgagee. He is from this stand 
point, in possession as a trespasser. Consequently he is in 
possession on his own account and not on account of the 
judgment-debtor. Assume, on the other hand, that the holding 
is transferable and that the mortgage transaction created a valid 
title in the mortgagee. The possession of the mortgagee is that 
of an iccumbrancer, and the purchaser must annul the incum- 
brance before he can terminate the possession of the mortgagee. 
This he has not done. Consequenfly the purchaser is not entitled 
to oust the mortgagee summarily in their execution proceeding. 
From every possible point of view, the conclusion of the Court 
below is unassailable, and, it is in fact in accord with the decision 
in Shafiuddin x. Lochan Singh (1). 

The result is that this Rule must be discharged with costs. 
We assess the hearing fee at two gold mohurs, 


A. T, M, R Rule discharged. 
(1) (1878) I. L. B. 2 All. 94, 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr, Fustice 
Beachcroft. 


MOHENDRA SUNDAR THAKUR 
D, 
DINABANDHU THAKUR AND OTHERS.” 


Court-fea—Surt for injunct — Under-raluatton— Arbitrary caluatwr—Plawit, 


return of—Csiu Procedure Code (Act V af 1908) Seo, 115—Refusing to 
cwercise jurisdiction, 


A suit can be entertained only by the Gourt in which it isinstituted and 
the Court refnses to exercise jurisdiction when 1t returns the plaint for presenta- 
tion to another Court. 


* Civil Rule No 471 of 1918, against an order of E. Panton, Esq., District 
Judge of Berhampur, dated the 18th January, 19138, affirming that of Lala 
Digambar Lal, Munaf of Kandi, dated the 23rd January, 1909, 
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Where the substantial relief claimed 18 an injunction to restrain the 
defendants from interlering with the plaimtiff in the management of the 
property, the suit 18 for an injunction and the court-fee to be paid on the 
plaint 1s according to the amount at which the relief sought 1s valaed in the 
plaint, It is motopen to the plaintiff 1n a suit of this description to put an 
arbitrary value on the relief which he seeks, 

“Application by the Plaintiff, 

Suit for deelaration that the plaintiff was the sole sedazt of 
certain endowed properties, that a consent decree which had been 
made was inoperative and that the defendants who had been 
constituted joi§t sebatis by the consent decree had not been 
validly appointed as such ; the plaintiff also asked for an injunc- 
tion to restrain the defendants from interfering with the plaintiff 
in the management of the endowed properties. 


The plaintiff valued the relief by way of injunction at Rs. 100 
and paid on the plaint a Court-fee of Rs. 10 on account of the 
declaratory relief sought as also court-fee ad valorem on account 
of the prayer for injunction. The Court of first instance held on 
the objection of the defendants that the suit should be valued at 
Rs. 5,000 which would be the market value of the properties, if 
they had not been endowed, and returned the plaint to the 
plaintiff for presentation to the proper Court. This order was 
approved and confirmed by the appellate Court. It did not 
appear that the relief was arbitrarily under-valued, 

Mr. Donough and Babu Lal Mohon Ganguly for the 
Petitioner. 

Babus Umakali Mukherji and Ram Chunder Mozumdar for 
the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside an 
order by which the Court of first instance has directed a plaint 
to be returned for presentation to the proper Court. The order was 
subsequently confirmed on appeal by the District Judge. The 
plaintiff commenced this action on the 2o:h May, 1908, for 
declaration that he was the sole sebatf of certain endowed pro- 
perties, that a consent decree which had been made was inoper- 
ative, and that the defendants who had been constituted joint 
sebatis by the consent decree had not been validly appointed as 
such; the plaintiff also asked for an injunction to restrain the 
defendants frem interfering with the plaintiff in the manage- 
ment of the endowed properties. The plaintiff valued the relief 
by way of injunction at Rs, 100 and paid cn the plaint a court-fe¢ 
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of Rs, 10 on account of the declaratory relief sought as also 
Court-fee ad valorem on account of the prayer for injunction. 
The defendants contended that the suit had not been rightly 
valued, that the valuation should be based on the market value 
of the endowed properties, and, that if the suit was so valued, 
the Court would have no jurisdiction to entertain it, The Court 
of first instance gave effect to this contention, and held that the 
suit should be valued at Rs. 5,000 which would be the market 
value of the properties if they had not been endewed. In this 
view, the Court returned the plaint to the plaintiff for presenta- 
tion to the proper Court. This order has been approved and 
confirmed by the District Judge. In” our opinipn, there is no 
room for controversy that the suit could be entertained only by 
the Court in which it was instituted and that Court, in returning 
the plaint, refused to exercise the jurisdiction it possessed. 

The suit is plainly of the description mentioned in section 7, 
clause 4, sub-clause (d) of the Court-fees Act, 1870; that sub- 
clause provides that in a suit to obtain an injunction, the amount 
of fee payable shall be computed according to the amount at 
which the relief sought is valued in the plaint, and it is added 
that in all such suits, the plaintiff shall state the amount at which 
he values the relief sought. Section 8 of the Suits Valuation Act 
of 1887 then provides that in a suit of this description, the 
value as determinable for computation of court-fees and the 
value for purposes of jurisdiction shall be the same. It cannot be 
disputed that on the face of the plaint, the suit is one for injuncy 
tion. The plaintiff asks for a declaration that he is in possession 
as the sole seatt, that the consent decree is inoperative and that 
the defendants have been impropérly constituted joint sebatts. 
But the substantial relief he claims is an injunction to restrain the 
defendants from interfering with him in the management of 
the debutiar estate. If, then, the suit is for an injunction, what 
is the court-fee to be paid on the plaint? It must be paid accord- 
ing to the amount at which the relief sought is valued in the 
plaint. It has been contended that it is not open to the plaintiff 
in a suit of this description to put an arbitrary value on the 
relief which he seeks. This may be conceded, as laid down by 
this Court in the cases of Umatul Batul v. Nauji Kuar (1) and 
Harihar Prasad v. Shyam Lal (2), But in the case before us 
there is no reason to apprehend that the relief by way of injunc- 
tion, which the plaintiff seeks, has been arbitrarily under-valued. 


(1) (1807) 80, L, J. 427. (2) (1918) 1 L B, 40 Qale, 615. 
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It has been contended on behalf of the defendants that the 
plaintiff should value the relief by way of injunction at the 
market value of the property. But the plaintiff does not seek 
for a declaration that he is entitled to possession of the property 
in his personal right; he is in possession as a sebatt; he 
claims to be in possession as the sole or exclusive sedazz, and he 
seeks to exclude the defendants from interference with the 
management of the property. It has not been suggested on 
behalf of the defendants that by reason of the part they have 
hitherto taken in tlfe management of the dedutiar estate, they 
have made any personal gain which may be valued at above 
Rs. 100. There is thus no reason to hold that the relief has been 
under-valued by the plaintiff. The benefit which may accrue 
to the plaintiff by reason of his possession as exclusive sedatt or 
the detriment which is likely to fall on the defendants if they are 
excluded from the management of the endowed property as 
joint sebatts, has not been shown to exceed in value Rs. 10o. 
We hold therefore that the court-fee paid on the valuation of 
Rs. 100 is proper, and, consequently under section 8 of the Suits 
Valuation Act the jurisdiction is vested in the Court of the 
Munsiff to entertain the suit. 

The result is that this Rule is made absolute, the order 
of the Munsiff as also that of the District Judge discharged, 
and the plaint remitted to the Court of first instance in order 
that the suit may be tried on the merits. -We observe that the 
suit was instituted so far back as the zoth May 1908 and that the 
defendants have during all these years successfully prevented 
the trial of the suit on the merits. We accordingly direct that 
the hearing of the suit be expedited. The petitioner 1s entitled 
to the costs of these proceedings in all the Courts. We assess the 
hearing fee in this Court at three gold mohurs, 


A, T.M, Rule made absolute. 
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Before Mr. Fustice Beachcroft and Mr. Fustice Newbould. 
MAHARAJA SIR RAMESHWAR SINGH BAHADUR 


D. 


- SRIMATI JANESHWARI BAHOOASIN AND ANOTHER,” 


Charge-—Babuana grant, condition in—Liability to pay share of revenue and 
cesses by grantee Non-dsfaulting share to be sold in case sale proceeds of 
defaulting share proving insuffictent—Suit for arrears of one share-—~Death 
of defaulting co-sharer—Substitution of other co-sharerS- Widow's petition 
Sor substitution reected at the instance of plaintiff— Widow struck off the 
record—Decres against other co-sharer—Civil Procedure Code (Aot XIV 
af 1888), Seos. 367, 868—S8uit on judgment—Suit against widow in 
possession of estate—Limitation, Aot (IX of 1908), Soh. 1, Arts. 128, 132, 


The condition in a grant to a junior member of the Durbhanga Raj family 
for maintenance known as babuana grant, that the grantee should regularly pay 
the Government revenue and cesses due from the portion of the estate given, 
to the Raj treasury, does not create a chargein favour of the Raj in respect 
of the arrears of Government revenue and cesses upon the estate so granted. 

Kamu Ram Das v Moraffer Hosain Simha (1) distinguished, , > 

The grantee in the dubuana grant died¢eaving twosons, H, who was the 
second defendant and J, whose widow was the first defendant. Those two sons 
succeeded jointly to the babuana property but subsequently separated, each 
taking half of the property. E and J having made default in payment of 
revenue and cesses, a suit was instituted by the then Maharaja to recover the 
arrears due, The plaintiff succeeded to the Raj: during the pendenoy of that 
guit and in April 1888 a compromise was effected between him and the two 
brothers By the compromise the sharés of the two brothers in the babwana 
property were defined and declared to be pqus), and a separate account of their 
Habilties was opened, but it was also agreed that if in future either of the: two 
brothers made default the Raj would be entitled, though not bound, to make the 
co-sharer of the defaulter a co-defendant In any suit whioh it might be necessary 
to bring subject to this condition that ın execution of the decree obtained in 
such suit the Raj would be entitled to put up for sale in the first instance only 
the share of the defaulter, but that if the proceeds of the sale of that share were 
insufficient to satisfy the decree, the share of the co-sharer might be brought 
to sale for the balance : 

Hold, that by the agreement the arrears payable by the defaulting co-sharer 
were not made a charge on any portion of the estate granted ; if it oreated one 
at all, it only created it on the share of one co-sharer only, in respect of default 
by the other oo-sharer, 

In 1905, the plaintiff brought a suit against J for recovery of arrears of 
revenue and cesses due for J’s moiety share. In accordance with the terms 

* Appeal from Orginal Decree No 36 of 1911, against the decree of Babu 


Kisori Mohon 8ikdar, Subordinate Judge, Ist Oourt, of Bhagalpur, dated the 
Zlst November, 1910. 


(1) (1887) 1. L. B, 14 Cale, 809. 
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of the agreement, E was also made a defendant in that suit. Daring the 
pendenoy of that suit J died and a dispute arose between E and the widow of J 
as to the title to succession to the estateofJ. The dispute cnlminated in a 
suit brought by E against the widow for possession of the estate. It was decided 
in that suit that the widow was the successor and legal representative of the 
deceased and the suit was dismissed. The suit instituted by the plaintiff in 1905 
against J had meanwhile proceeded, E having been substituted in placa of the 
deceased J and the widow's application to be added or substituted as representa- 
tive of the deceased was on the plaintiff's opposition dismissed on the express 
understanding that she would not be bound by the decree and that her interests 
would not in any way suffer. On the 27th July, 1906, the Gourt decreed the 
fall amount claime@ and in the @rdering portion of the judgment it was stated 
“this order will not enable the plaintiff to make any portion of the estate of J 
in the hands of any person, other than the defendant, Hable for the deoree,”’ 
The plaintiff being unable to execute the decree as the share of the deceased was 
in the posseasion of the widow and the share of the surviving brother could not 
under the agreement be proceeded against until the other share was sold, 
brought a suit for declaration that a share in the widow’s possession was liable 
to pay the arrears covered by the deoree in the previous suit and that the arrears 
were a charge on that share : 

Held, that under the circumstances the suit was not maintainable as a snit 
on a judgment and that Art. 122, Sch, I of the Limitation Act was not applicable 
to such a suit, š : 

Kadir Mohideen Marakkayar y Muthwkrishna Ayyar (1), Ramagwasmi 
Chettiar v, Opmlamani Chetti (2) and Prosunno Chunder Bhattacharjee v, 
Kristo Ohytunno Pal (8) distinguished. 

That as the arrears were not a charge on the sham, the anit could not be 
treated under Art, 182 Sob, I of the Limitation Act as one to enforce a charge, 

When the defendant dies, under section 868 of the Code of Civil Procedure 
of 1882 it isfor the plaintiff to choose against whom he proposes to proceed 
and if some one else with an adverse claim to the neminee wishes to be made the 
representative he should be added asi party. The provisions of section 867 
of the said Gode apply only in the case of the death of the plaintiff and have no 
application to the oase of the death of a defendant. 


Appeal by the Plaintiff. 

Suit for a declaration that a share in the defendant's 
possession was liable to pay the decretal amount and that the 
amount was a charge on that share. 

_ The material facts and arguments are set forth in the 
‘judgment. 

Dr. Rash Behary Ghose, Babus Ram Charan Mitra and 
Jogendra Nath Mukherjee for the Appellant. 

Babus Baldeo Narain Singh and Nares Chunder Sinha 


for the Respondents, C, A. V. 
The judgments of the Court are as follows : 
(1) (1802) I L. R 26 Mad, 280. (2) (1909) I. L. R. 88 Mad, 6 


(8) (1878) I. L. R. 4 Oalo 842. 
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Beachceroft J.—The plaintiff in the suit out of which this 
appeal arisesis the Maharaja of Darbhanga. The facts, which are 
not disputed, are that the grand-father of the plaintiff granted 
certain properties, mentioned in the schedule, to his youngest 
son Nitreshwar Singh in accordance with a family custom by 
which portions of the estate, which is impartible, are given to 
junior members of the family for maintenance, subject to the 
condition that the grantees, should regularly pay the Govern- 
ment revenue and cesses due from those portions of the estate, 
to the Raj treasury. These grants are well-known as dabuana 
grants. ° 

Nitreshwar Singh died leaving two sons, Ekradeswar who is 
the second defendant and Janeswar, whose widow is the first 
defendant. These two sons succeeded jointly to the daduana 
property but subsequently separated, each taking half of the 
property. 

Ekradeswar and Janeswar having made default in payment 
of revenue and cesses, a suit was instituted in 1898 by the then 
Maharajah, the elder brother of the plaintiff, to recover the 
arrears due, which were for a perjod of nearly three years, 

The plaintiff succeeded to the Raj during the pendency of 
that suit and in April 1899, a compromise was effected between 
him and the two brothers. By the compromise the shares of the 
two brothers in the daduana property were defined and declared 
to be equal, and a separate account of their liabilities were 
opetied, but it was also agreed that if in future either of the two 
brothers made default the Rgj would be entitled, though not 
bound, to make the co-sharer of the defaulter a co-defendant in 
any suit which it might be necessary to bring, subject to this 
condition that in execution of the decree obtained in such suit 
the Raj would be entitled to put up for sale in the first instance 
only the share of the defaulter, but that if the proceeds of the 
sale of that share were insufficient to satisfy the decree, the 
share of the co-sharer might be brought to sale for the balance, ~ 

Subsequently in 1905 the plaintiff brought a suit against 
Janeswar to recover Rs, 18,738-15-6 on account of arrears of 
revenue and cesses, due for Janeswar’s moiety share. 

In accordance with the terms of the compromise entered 
into in 1899, Ekradeswar was also made a defendant in that suit, 
During the pendency of that suit Janeswar died, anda dispute 
arose between Ekradeswar and the widow of Janeswar, as to 
the title to succession to the estate of Janeswar, The dispute 
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culminated in a suit brought by Ekradeswar against the widow 
for possession of the estate. Ekradeswar succeeded in the first 
Court, but on appeal to this Court it was held that the widow 
was the successor and legal representative of the deceased and 
the suit was dismissed. An appeal is now pending before the 
Privy Council. 


The suit instituted by the plaintiff in 1905 against Janeswar 


had meanwhile proceeded, Ekradeswar having been substituted 
in place of theedeceased Janeswar. Finally the principal claim 
was admitted bye Ekradeswar though the interest claimed was 
disputed. Onthe 27th July 1906 the Court decreed the full 
amount claimed, ; 

The substitution of Ekradeswar in place of the deceased 
Janeswar had not been effected without protest from the widow. 
The plaintiff reported the death of Janeswar and applied for the 
substitution of Ekradeswar on the 21st May and the order for 
substitution was made the same day. Oa the 19th June the widow 
applied to the Court to be substituted in place of Janeswar. On 
the 25th June the application was heard and as no objection was 
offered by the plaintiff’s pleader an order was made substituting 
the widow for Janeswar, though there was no order cancelling 
the previous order for substitution. 

On the 20th July two petitions were put in by the plaintiff's 
pleader, one on his behalf and one on behalf of the plaintiff. The 
first, after referring to the application to substitute Ekradeswar 
for Janeswar and the order passed thereon, stated that when the 
petition of the widow to be substkuted had been presented the 
Court had enquired from him if he had any objection to her 
being made a party and he had in exercise of his own discretion 
stated that he had no objection to her being made a party and 
the case being proceeded with in presence of both parties, but 
he never meant to admit that she was the legal representative of 
Janeswar or should be recorded as such. 

The other petition was to the same effect though it contains 
an allegation which is absent from the pleader’s petition wis; 
that when the Court enquired from the pleader if he had any 
objection to the widow being made a party, he said he had not, 
if she wished to be added, though he submitted-that Ekradeswer 
was the legal representative of deceased. . . . . The petition 
went on to say that Ekradeswar alone ought to be a party as 
representative of the deceased and that the widow had no right 
to be substituted for Janeswar or were to be added as a party 
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to the suit, and there was a prayer that the order adding her as 
a party should be revoked and the case tried in the presence of 
Ekradeswar alone. On both these petitions the widow’s pleader 
noted his objection. 

I may pause here for a moment to remark that these 
petitions do not bear the stamp of bona fides, The petition of 
the widow asking to be substituted was ordered to be heard on 
the date fixed for hearing the suit—it was put up on that date— 
the Court asked the pleader 1f he had any 6bjection to offer : 
the pleader according to his own petition understood the enquiry 
of the Court to be whether he objected to her being added as a 
party and he said he had not accofding to thé petition filed by 
him on behalf of the Raj, he urged also that Ekradeswar was the 
legal representative, yet in spite of his submission the Court did 
not merely add her as a party, but made an order for substitu- 
tion in her favour and recorded that the plaintiff’s pleader had 
no objection to this course. It is difficult to imagine that the 
Court, understanding as it did that the widow’s application was 
one for substitution, should in the face of the pleader’s argument 
that Ekradeswar was the legal representative, have recorded 
that the pleader did not object tò an order for substitution, if 
the pleader was merely not opposing her being added as a 
party. 

When the petition of the plaintiff was put up for hearing 
the widow’s pleader opposed it. However, as is evident from the 
order of the zoth July, it was stated on behalf of the plaintiff that 
he did not want a decree against her, and the result was that the 
Subordinate Judge struck her off the record, considering it 
inadvisable that she would remafn on it against the wishes of 
the plaintiff, and remarking that she would not be bound by any 
decree that might be passed and her interest would not suffer. 
Finally, as already remarked, the suit was decreed with this 
significant passage in the ordering portion of the judgment,— 
the decree I may remark, has not been exhibited in the case, 
but presumably is in accordance with the judgment,—" this 
order will not enable the plaintiff to make any portion of the 
estate of Janeswar in the hands of any person, other than the 
defendant, liable for the decree.” 

When the widow was successful in the suit brought against 
her by Ekradeswar the plaintiff who had supported Ekradeswar 
in that suit, was in this difficulty that he could not under the 
terms of the compromise proceed against Ekradeswar’s share in 
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the maintenance tenure; until Janeswar’s share had been sold, 
and he could not proceed against Janeswar’s share which was 
not inthe hands of the widow on the decrée against Ekra- 
deswar, 

The result was the present suit, in which the plaintiff asks 
(1) for a declaration that Janeswar made default tothe extent 
of Rs, 18,738-15-9, (2) that the Court should hold that the widow 
being in possession of the estate under the High Court decree 
is liable to pay the arrears covered by the decree in the suit of 
1905, (3) a decree for the amount with interest from the date of 
the previous decree, (4) for a declaration that the arrears are a 
charge on Janeswar’s share of the maintenance tenure. There 
are also the usual prayers for costs and other reliefs. 

It is alleged in the plaint that on Janeswar’s death Ekra- 
deswar attempted to get possession of the estate and succeeded 
to a great extent, and that sometime afterwards the widow 
succeeded in getting possession. The allegation that, Ekra- 
deswar succeeded in getting possession to a great extent is 
traversed in the written statement of the widow and the only 
evidence that there is on this pgint in the very short examina- 
tion of the three witnesses whp were called in the case, is in her 
favour, 

It is also alleged in the plaint that the reason why the widow 
was not brought on the record as representative of Janeswar in 
the suit of 1905 was misconception on the part of the plaintiff's 
agent, This misconception, it is argued, was a reasonable one 
in view of an alleged family custom that maintenance tenures 
never devolved on females, a custom which the plaintiff tried to 
support in Ekradeswar’s suit against the widow. Now whatever 
may be the truth as to the existence of the alleged family custom, 
it is quite clear that the plaintiff was put on notice of the 
widow’s claim by her petition of the 16th June 1906, a petition 
in which it was definitely asserted that Ekradeswar had made an 
attempt in the Court of the District Judge to get possession of 
the estate and had failed. 

The learned Subordinate Judge dismissed the suit on two 
grounds (1) that in the previous suit the plaintiff was satisfied 
with a decree against the assets in the hands of Ekradeswar and 
deliberately refrained from seeking a decree against the assets 
in the bands of the widow, and consequently the suit was barred 
by the provisions of section 43 of the Code of Civil Procedure, 
(2) that the suit_was barred by limitation. 
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It is now argued that section 43 has no application, for, the 
plaintiff was not splitting up his claim but that on the contrary 
he claimed the whole amount due from the estate of Janeswar. 
I am of opinion that this contention is sound and that section 43 
has no application to the circumstances of the case. 

It is next argued that the suit is not barred by limitation, 
for it is in fact a suit on a judgment, the period of limitation for 
which is 12 years. To support this contention if is argued that 
the decree in the previous suit binds the estate, though in fact 
the wrong person may have been substituted in place of Janeswar 
in that suit, and reliance is placed on the cases of Ramaswamt 
Chettiar v. Oppilamani Chetti (1), Kadir Mohideen Marakkayar 
v. Muthukrishna Ayyar (2) and Prosunno sas a hGH? 
v. Aristo Chytunno Pal (3). 

I am of opinion that none of these cases supports the’ con- 
tention of the appellant. In the case of Ramaswami Chettiar v. 
Oppilamant Cheltt (1), the person who was brought in ‘td 
represent the estate of the deceased was his natural father, who 
was in fact in possession of the estate and who claimed undér 
a will which at the time had after contest been held to be genuine, 
though subsequently the will was found not to be genuine. -In the 
‘case of Kadir Mohideen Masakkayar v, Muthukrishna Ayyar (2), 
the person who was brought on the record to represent: the 
deceased was one of three sons and three daughters of the 
deceased. He raised no objection that he was<not the sole 
representative of the deceased, and the’ other -heifs, whose 
interests were identical with his, did not apply tó be brought on 
the récord. The learned Judges remark “it will of course be 
open-to any other person who is or claims to. be the legal 
representative or one of the legal representatives of the deceaséd 
to apply to have his name also entered in the record as a. MBA 
representative in place of the deceased defendant. . = > l. 
If the true legal representative or all the legal representatives 
do not intervene, it can be due only to his or their. laches,”’ In 
the case of Prosunno Chunder Bhuttacharjee-v. Kristo Chylunno 
Pal (3), deceased had been living with one Bibhuty as his wife. 
After his death, no relatives appeared and she continued to live 
in deceased’s house and was in’ possession. of -his property. A 
creditor of deceased got a decree against Bibhuty as representing 
him. When he tried to execute it he found Prosunno;..a distant 


(1) (1009) I. L B,83 Mad.6 - (2) 11902) 1.4, B 26 Mad, 280. 
(B) (1878) T, L R.4 alo 842, s N 


1918. 
- iiw 


Bamesh war 


p 


J anek wapi 


Beadhsoft,, J. 


4 ~ 


hae ell aie 


"26 


CIYIL, 
1918, 

. gts 
Ramesh war 
v 
Janeshwari, 


Beachoroft, J. 


THE OALOUTTA LAW JOURNAL. (Vou. XIX. 


relative of deceased, in possession claiming not as an heir, but 
under a will, of which he had obtained probate after the creditor 
had got his decree. It was found that the creditor had brought 
his suit in good faith believing Bibhuty to be the representative 
of the deceased. It was held, though with some hesitation 
that the party who took possession of the estate of the deceased 
should be treated for some purposes as his representative, and 
that the judgment obtained against such a representative was not 
a mere nullity and was sufficient to enable the creditor to sue 
the executor tg have the decree satisfied. 


e 
The essential features of these cases are wanting in the 
present case. The interest of Ekradeswar and the widow were 
not identical, the widow and not Ekradeswar was in possession, 


- the widow appeared and claimed to represent the estate, but not 
only was she finally not even made a party but was removed 


from the record on which she had been placed, on the application 
of the plaintif, on the express understanding that she would not 
be bound by the decree and that her interests would in no way 


suffer. ; 


An attempt has been “made to throw the blame for the 
substitution of Ekradeswar in place of Janeswar, on the Court, 
it being argued that the Court ought to have decided who was 
the proper person to represent Janeswar, and” that the 
application to substitute Ekradeswar was bona fide. Now, not 
only have I grave doubts as to the Jona fides of the application to 
substitute Ekradeswar, especially in face of the opposition of the 
widow, but it ıs clear that secfion 368 of Act XIV of 1882 does 
not lay on the Court the duty which the appellant seeks to 
impose upon it. On the contrary, it is for the plaintiff to choose 
against whom he proposes to proceed and if some one else with 
an adverse claim to the nominee wishes to be made the 
representative he should be added as a party. The provisions 
of section 367 apply only in the case of the death of the plaintiff 
and have no application to the case of the death of a defendant. 
The reason for the different treatment of the two cases is 
obvious. 

Now not only is it clear that in the circumstances the decree 
cannot be held to bind the widow but it is perfectly clear that 
if a suit could be brought on the judgment it would be wholly 
infructuous as against her when that very judgment expressly 
decided that the decretal amount could be realised by the sale 
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of the estate in the hands of Ekradeswar alone and that no 
portion of the estate in the hands of any other person was to be 
made liable. 


It is next contended that the arrears are a charge upon the 
estate in whosoever’s hands the assets may happen to be, and 
as such the period of limitation is 12 years. The widow, it 
may be here noted, admits that the arrears were in fact due, 
It is argued that as from the nature of the°agreement the 
maintenance holder is only to take the profits of the estate 
provided that he pays the Government revenue to the Maharaja, 
the payment of the Governmen! revenue should be considered a 
charge upon the estate. To support this proposition reference 
is made to the case of Durgadut Singh v. Rameshwar Singh (1) 
in which their Lordships of the Privy Council remarked “ it never 
could be permitted that the subject of the grant should be enjoyed 
and the condition upon which it was made disregarded.” But 


. their Lordships were merely dealing with the question whether a 


maintenance estate was inalienable or not, and in the very 
sentence from which the above passage is quoted they remark 
that the Maharaja may sue for” the amount of Government 
revenue paid by him and recover it by sale of the interest granted 
for maintenance. No authority has been shown to us to support 
the view that such a payment creates a charge. To support the 
Opposite view, respondent’s pleader relies on the Full Bench 
decision of Kinu Ram Das v. Mosaffer Hosain Shaha (2). That 
case is distinguished on the ground that it was a suit brought 
by aco-sharer in a revenue paying estate, who had paid the 
whole revenue due to save the estate from sale and that the real 
remedy of a co-sharer in such a case is by a suit for contribution, 
a remedy which would not be available in the present case. 


In that case Wilson J. pointed out that there was no general 
rule of equity to the effect that any person having an interest 
in an estate, who makes a payment to save the estate, obtains 
a charge on the estate. No doubt the Maharaja has an interest 
in the maintenance estate in this sense that it is never separated 
from the zemindari [Baboo Gunesh Dutt Singh v. Maharaja 
Moheshur Singh (3)] and that on the failure of heirs the estate 
would revert to the Raj; but there is this difference between 
Kinu Ram's case (2) and one like the present, that in the former 
case there is no contract between the parties, whereas in the 

(1) (1909) L. B 86 I. A. 176 (188), I, L. R. 36 Calo, 948, 10 0. L. J. 383. 
(2) (1887) 1. L. B. 14 Cale, 809. (8) (1855) 6 M. I, A, 164 (187). 
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present case there is, and in the former case the charge claimed 
was based on the theory that the payment saved the estate, 
whereas in the present case the claim of a charge is based not 
on the ground that the Maharaja had made a payment to save 
the estate, for he would have to pay the whole Government 
revenue due from the Raj in any event, but on the ground 
that Janeswar failed to carry out his contract to make certain 
payments- to- the Raj treasury. I am of opinion that that case 
has:ne bedring on the present question. 

osin reply it was attempted by the appellant’s pleader tò 
support the theery of a charge on the analogy of the Bengal 
Tenancy Act, which provides that rent shall be a first charge 
on a tenure or holding, though the learned pleader expressly 
repudiated the applicability of that Act in the present case. It 
is obvious that an analogy cannot be drawn from the provisions 
of a statute intended to meet a particular case. 

A charge can be created only by operation of law or act of | 
parties. Inthe present case there is no question of the first 
method. Ifa charge was created it must have been by the 
second method. The Subordinate Judge has disposed of the 
question by saying there is no evidence of a charge. All that 
we have is what is contained in the plaint, the first 12 paragraphs 
af which the defendant admits to be correct. From that all that 
we khow of the terms of the grant is contained in the statements 
that the grant was one for maintenance and that the grantee 
was to pay the Government revenue and cesses to the Raj 
treasury. Such conditions do not in my opinion suffice to 
create a charge. ii 
. But it was urged by the learned pleader who replied on 
behalf.of the appellant,—and I may note that this suggestion 
was not made by Dr. Rash Behary Ghose in opening the appeal,— 
that para, 10 of the plaint modified the original contract and 
created a charge. If that argument be correct then the theory 
of an original charge cannot be invoked to support the suit, 

In my opinion the agreement which is recited in para. 10 
of the plaint did not create a charge. What appears from the 
„plaint to have happened was this. The grant was to the father 
of.Ekradeswar and Janeswar and on his death the brothers 
divided the property. The Maharaja would apparently only 
regognise the-partition on conditions one of which was that if 
the sale. proceeds of the share of one co-sharer was insufficient 
to satisfy. : a decree.i in case of default, the share of the. other was 
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to be liable to sale. The provision was really in favour of the 
brother, as it restricted the liability to sale in the first instance 
to the share in default. If no charge existed before I do not 
think this compromise created one; if it created one at all it 


only created it on the share of one co-sharer, in respect of 
default by the other co-sharer, 


I would therefore dismiss the appeal with costs. 


Newbould J.—I agree. 


A. T M. 


Appeal dismissed, 


Before Sir Asutosh Mookerjee, Knight, Fudge, and 
l Mr. Fustice Beachcroft. 
MIR MOZUFFUR ALI AND OTHERS 
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Record of rights— Entry in, effect of—Sonthal Perganna Settlement Regulation 
(III of 1878), Ses, 11, 24, 25, eub-s00, (1) and 25 4A.— Burden of proof— 
_ Fraud—Lvidence Aot (I of 1872), Beo 44, 


The fact that the defendants have been recorded as putnidars of all the 
lands in the village implies a decision that they have no dar makarrart nght 
in respect of any of the lands included in" that village. The decision operates 
as a decree of Court under section 11 of Regulation III of 1872. It is open 
to the plaintiffs to avoid the effect of such a decree by the method prescribed 
in section 25A or sub-section (1) of section 26 of the said Regulation, 

The object of the procedure laid down in section 24 of Regulation III of 
1872 ıs to enable persons interested to bring forward, in the Settlement Oonurt, 
within the prescribed period, any objection they may desire to make to any 
part of such record. 

If the defendants rely upon the record of rights as conclumve under 
seotion 25 of Regulation III of 1872 and urge that the entry therein operates 
as a decree under section 11, they should prove that the requirements of the 
statute have been fulfilled, As soon asthis has been accomplished, ıt becomes 
open to the plaintiffs to. urge under section 44 of the Indian Evidence Act 
that the entry which operates ag a decree was obtained by frand. It is -not 
neoessary that the plaintiffs should institute a separate suit to set aside the 
record of rights on the ground of frand. 

Nadar Chand v, Ohunder Sikiur (1) followed. 


Appeal by the Plaintiffs. 
Suit for rent. ; 
The plaintiffs alleged that the defendants held under them 


* Appeal from eee Deoree No. 1787 of 1911, against the deoree of 
H Allanson, E-q., District Judge of Dumka, dated the 20th Maroh, !911, 
affirming that of 3.8 Day, Eiq, Subordinate Judge of Rajmahal, dated the 
82nd December, 1910. 


* 


(1) (1888) I. D. R. 15 Oalo. 765. 
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as puinidars and also as dusmakarraridars and were liable to 
pay rent on the basis of a putni as also a durmakarrart. In 
the record of rights prepared under Regulation III of 1872, 
the defendants were described as puinrdars and there was no 
mention that they were durmakarraridars. The Courts below 
decreed the claim based on the putns but dismissed the claim 
founded on durmakarrart, It was contended by the plaintiffs 
that as there was mo express decision by the Settlement Court 
upon the question of the durmakarrari status of the defendants, 
the matter was open for investigation in a civil Court; also 
that they were mot aware’ till the settlement records were 
produced at the trial of the present suit, that an entry had 
been made therein to their detriment. It was further con- 
tended that they were kept out of the knowledge of their right 
to challenge the record of rights by reason of the fraudulent 
conduct of the defendants who concealed from them the fact 
that the record had been made in their favour. 

Babu Bepin Behary Ghose for the Appellants. 

Babus Dwarka Nath Chuckerbutty and Gunada Churn Sen 
for the Respondents. . 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal by the plaintiffs in a suit 
for rent. The case for the plaintiffs is that the defendants are 
liable to pay rent on the basis of a fun: as also a darmukatrars. 
The Courts below have decreed the claim based on the putni, but 
dismissed the claim founded on the darmakarrart, on the ground 
that no such claim can be put forward in view of section 25 of 
Regulation III of 1872. The ffaintiffs are zemindars to the 
extent of ten annas and they also claim to be mukarraridars of 
sixteen annas in respect of some lands included in the zemindary, 
Their case is that the defendants hold under them as putnidars 
and also as darmakarraridars, the hypothesis is that the dar- 
mukarrart lands are distinct from and not included in the putni 
lands. In the record of rights prepared under Regulation III of 
1873, the defendants are, however, described as puinidars ; and 
there is no mention that they are darmakarraridars in respect of 
any land included in the villages now in dispute. The Courts 
below have accordingly held that the defendants are liable to pay 
rent only in their character as puinidars, and that it is not open 
to the plaintiffs to establish in a suit in the civil Court, that the 
putni does not extend over all the lands of the village and that the 
defendants are darmakarraridars of lands not included in the putni, 
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It appears to have been argued on behalf of the plaintiffs in 
the Courts below that notwithstanding the absence of an entry 
in the record of rights to the effect that the defendants are dar- 
makarraridars, they are at liberty to establish by evidence in this 
suit that the defendants are as a matter of fact darmakarraridars 
of some land. This contention has been, in our opinion, very 
properly overruled. Tne fact that the defendants have been 
recorded as puinidars of all the lands in thẹ village implies a 
decision that they have no @armaéarrart right in respect of any 
of the lands included in that village. This decisiom operates as a 
decree of Court under section Il s0f Regulation HI of 1872. 
Section 9 provides that the Lieutenant-Governor may declare 
that a settlement shall be made of the whole or any part of the 
Santhal Parganahs for the purpose of ascertaining and recording 
the various interests and rights in the land. Section 10 lays down 
that the Lieutenant-Governor may appoint officers by whom the 
settlement is to be made and may invest any officer or officers 
with the control over them by way of appeal and revision and 
may make rules for the procedure of such officers in investigating 
into rights in the land, and the hearing of suits, and, generally 
for the guidance of such officers. "Section 11 then provides that 
except as provided in section 25A, no suit shall lie in any civil 
Court regarding any matter decided by any settlement Court 
under these rules ; and the decisions and orders of the settlement 
Court made under these rules regarding the interests and rights 
mentioned above shall have the force of a deoree of Court. It has 
been argued on behalf of the plaintiffs that as there is no express 
decision by the Settlement Court upon the question of the dar- 
makarrart status of the defendants, the matter is open for investi- 
gation in a civil suit. In our opinion, this contention is obviously 
fallacious. If this view were accepted, the object which the legisla- 
ture had plainly in view in framing section 11, might be completely 
defeated by the omission of a party, it may be a deliberate 
omission, to raise a question before the settlement authorities. 
In the present case, as we have already explained, there isa 
decision, though a decision by implication, that the defen- 
dants are not darmakarraridars in respect of any land included 
in the disputed villages the whole of which is held by them in 
putini right. That decision has the force of a decree of Court. 
The question consequently arises whether it is open to the 
plaintiffs to avoid in any manner the effect of this decree. 

One of the methods by which a decree of this character may 


1 


OIVIL, 


—— 


19138, 
sangan 


Moruffar Ali 
v. 

Kali Prosad. 

Mookerjea, J. 


‘$2 
OVI. 
1918. 
ga 
Mosuffur Ali 
v, 
Kali Prosad, 
Mookarjee, J. 


THB OALUUTTA LAW JOUKNALS (Vou, XIX. 


-be avoided is mentioned in section 25A namely, where only the 
rights of zemindars and other proprietors as between themselves 
are concerned, a suit may, unless it is barred under section 13 
of the Code of Civil Procedure, 1882, be brought in a civil Court 
to contest the finding or record of the Settlement Officer within 
three years from the date of the publication of the record of rights 
or of the final order of the revenue Court. But no such suit shall 
be brought in axy civil Court after the expiration of three years 
from such date. Another method is provided in sub-section (1) 
of section 28 which provides that after the expiration of six 
months from theedate of publication of the record of rights in 
any village, such record shall be conclusive proof of the rights 
and customs therein recorded other than the rights mentioned 
in section 25A, except so far as concerns entries in such record 
regarding which objection by parties interested may still be 
pending in original or appellate Courts or may still be open to 
appeal. Notwithstanding anything contained in sub-section (1), 
the Settlement Officer may, at any time, before the settlement is 
declared by a notification in the Calcutta Gazette to have been 
completed, enquire into and torrect any material error in such 
record and revise any order or decision passed by himself or by 
an Assistant Settlement Officer. The plaintiffs have not adopted 
either of these methods. a 
But it has been explained on their behalf that they have 
not done so, because, till the settlement records were produced 
at the trial of this suit and used against them, they were not 
aware that an entry had been made therein to their detriment. 
it has further been argued that they were kept out of the 
knowledge of their right to challenge the record of rights by 
reason of the fraudulent conduct of the defendants who con- 
cealed from them the fact that the record had been made in 
their favour. In support of this allegation, it has been stated 
that, even after the record had been made, the defendants con- 
fessed judgment in a suit for recovery of arrears of rent of the 
darmakarrari and that they have thereafter amicably paid rent 
on the same basis. Under these circumstances, it has been 
argued on behalf of the plaintiffs appellants that they should be 
allowed even now an opportunity to controvert the record of 
rights, specially as the record of rights was not specifically 
pleaded as a bar in the written statement, although a vagué 
reference was made thereto..In support of this contenticn, 
reliance has been placed upon the decisions in Ram Naram 
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Singh v. Ram Runjun Chuckerbuity (1) and Nadtar Chand Singh 
v. Chunder Stkhur Sadhu (2). In our opinion, there is consi- 
derable force in the contention of the appellants. In the case 
last mentioned, it was pointed out that an entry inthe settle- 
ment record had under section 11 of Regulation III of 1872 the 
force of a decree of Court ; consequently when a defendant 
pleads the record of rights as a bar to the suit, he raises in 
essence a plea of res judicata, and it is therefore obligatory upon 
him to establish the circumstances under which the decree was 
made and to prove conclusively that the decree doe’ operate as 
res judicata, Here, it is worthy of nottce that under section 24, 
after the Settlement Officer has made the record of rights for any 
village, he shall notify the publication of such record to the 
persons interested by posting it conspicuously in the village and 
otherwise in such manner as may be convenient. The object 
of this procedure is obviously to enable persons interested to 
bring forward, in the Settlement Court, within the prescribed 
period, any objection they may desire to make to any part of 
such record ; and, under section 25, itis only after the record 
of rights has been published as provided in section 24, that it 
becomes conclusive proof of the ‘customs and rights therein 
recorded. Consequently, if the defendants rely upon the record 
of rights as conclusive under section 25 and urge that the entry 
therein operates as a decree under section 11, they must prove 
that the requirements of the statute have been fulfilled. As 
soon as this has been accomplished, it becomes open to the 
plaintiffs to urge under section 44 of the Indian Evidence Act 
that the entry which operates as aedecree was obtained by fraud. 
It is not necessary that the plaintiffs should institute a separate 
suit to set aside the record of rights on the ground of fraud ; 
the same result may be attained if they are allowed to take the 
plea of fraud under section 44 of the Indian Evidence Act: 
Rajib v. Lakhan (3) and Nistarini v. Nundo Lal (4). In view 
of the circumstances of this litigation, we are of opinion that 
there should be a full enquiry into this matter. 

The result is that this appeal is allowed, the decree of the 
Court below set aside, and the case remanded to the Court of 
first instance for the determination of three points ; namely, 
first, was the record of rights published in accordance with the 
statutory provisions on the subject and does it operate as a decree 


(1) (1888) L L. B. 13 Cale, 248, (8) (1899) I, L. R, 27 Cale, 11. 
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between the parties under section 11 and conclusive under. 
section 25 of Regulation III of 1872; secondly, if the record 
was published in strict conformity with the statute, was the 
entry therein obtained by fraud as the plaintiffs allege ; and. 
thirdly, are the lands alleged to be comprised in the das makarrart, 
distinct from and independent of the lands included in the putni. 
If the first question is decided against the defendants, the second 
question need net be investigated ; but if the first is determined 
dgainst the plaintiffs the second must be examinei. If the 
second question is determined in favour of the defendants, the 
record is conclifsive and the claim for da:makarrart rent must 
stand dismissed. Ifthe second question is decided against the 
defendants, the third need not be investigated. 

- As the ground on which the appeal succeeds was not akai 
in the Courts below, the appellants must pay the respondents 
their costs both in this Court and in the Court of appeal below ; 
the costs in the Court of first instance will abide the result. 

A. T.M `’ Appeal allowed < case remanded. 


Before Sir Asutosh Mookerjae, Knight, Fudge, and Mr Fustice 
Beachcroft, 


RAMBEHARI SARKAR AND OTHERS 
7 r, 
SURENDRA NATH GHOSE AND OTHERS.* 


Res judicata— Benamdar— Ostensible owner, suit by—J udg ment, whether bars a 
subsequent suit by the real owner— Issues, decision wpon—Finding on each 

_ issue, whether operates as res fudicata—Non-appealable decision in previous 
litigation, whether a bar—Mufuality, doctrine of, where applicable— 
Miwed question of fact and law, decision ohen Minondo: deoision, if oan be 

| re-opened, 

`. Where a suit is prosecuted by one person for the benefit of another who is 

the real party in interest, the latter is bound by the judgment; and it makes 


- no difference that there are nominal parties on the record or that the action is 


prosecuted or defended by a nominal party. 
Ramnidhea Koondoo v. Ajoodhya Ram Khan (1), Juggessur Coowar ve 
Prossono Coomar Ghose (3) and Gopi Nath Ohobey v, Bhugwat Pershad (8) 


followed. 
Wright v. DoeD, Tatham (4), Stone v, Kentuoky Bank (5) and IFiswall v. 


‘Bampson (6) referred to. 


cee appe from Appellate Decree No, 1870 of 1911, against the decision of 
J. OK. Peterson, Esq , District Judge, Manbhum, dated the 5th Apri, J911, 
affirming that of Babu Gopal Das Ghose, Mupsiff, Purulia, dated the 27th 
‘September, 1910 
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Mohwnt Das v. Nil Komal Dewan (1), Joy Chandra Banerjes v, Sree Nath 
Chatterjee (2) and Jadunath Busa v, Premmoni Dasi (3) distinguished. : 

Where a statute authorises a defendant to set up in the same answer ss 
many defences as he has, if a judgment is entered in his favour, which contains 
no provision that if shall be without prejudice or any other, limitation or 
restriction, the eatoppel raised by it will extend to every matter or fact in 
issue actually found by the Court in favour of the defendant. 

Peary Mohun Mukerjee v, Ambica Churn Bandopadhya (4) followed. G 

Skid Charan Lal v, Raghunath (5), Ahmedbhoy Habithoy v. Sir Dinshaw 
Af, Petit (6) and Jrawa Kom Luomana Mugali v, Satyappa bin Shidappa 
Mugalt (7) not followed, . 

Four Hundred Twenty Mining Coy. Y. Bullion Mining Coy. (8) and Clark 
v. Know (9) referred to, A . 

Judgment in a previous snit may operate as res judicata notwithstanding 
the fact that no appeal was allowed by law against the deoision, 

Rai Charan Ghose v, Kumud Muhun Dutt Chowdhry (10) followed, 

In applying the doctrine of rea judicata, the principle of mutuality can bs 
invoked only with reference to decision upon points not necessary for the 
determination of the previous litigation. 

Concha v, Concha (11) explained, 

A decision upon a mixed question of fact and Jaw in a previous Litigation 
does operate as res judicata in a subsequent suit, And a decision upon a pure 
question of law, even though erroneous may under certain circumstances, 
operate as res judicata, ° 


Aghore Nath Uukerjes v. Srimati Kamini Debi (12) and Rai Churn -Ghose 
v. Kumud Mohon Dutta (18) referred to, 


Appeal by the plaintiffs, Rambehari Sarkar and others. 


The suit was for declaration of title to and recovery of 
possession of a certain land, Plaintiffs’ allegations were that 
the property was acquired by their father in the name of their 
mother, and that they were entitled to recover the property 
from the defendants. Defence was that the matter in controversy 
was res judicata. i 
‘ It appears that in 1905 the mother of the plaintiffs instituted 
a suit against the present defendants or their predecessors for 
declaration of her title to the property and for recovery of 
possession. The defendants pleaded that the then plaintiff had 
no title enforceable as against them, that she was in reality the 
ostensible owner for the benefit of her husband, and that ‘the 
claim was barred by limitation. The Court went into evidence, 
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found ih favour of the defendants upon each of these points, and 
dismissed the suit. 
= Tbe Court of first instance gave effect to the plea of the 
defendants ; and on appeal, the learned District Judge affirmed 
the decision of the first Court. 

Against that decision the plaintifs appealed to the High 
Court. 

Babus Bar&nashibast Mukherjee and Sajani Kant Sinha 
for the Appellants, 

Babus Dwarka Nath Chuckerbutty, Fadu Nath Mandal and 
Kalhkinkar Chuskerbutty for the Respondents. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in a suit for declaration of title to land and for recovery of 
possession. The plaintiffs claim title by purchase, and state 
that the property was acquired by their father in the name of 
their mother. The defendants resist the claim on the ground 
that the matter in controversy is res judicata. The Courts below 
have given effect to this plea and have dismissed the suit. Upon 
the present appeal, the question of res judicata has been elabo- 
rately argued on behalf of the appellants. To appreciate the 
points raised, it is necessary to remember that in 3905 the 
mother of the plaintiffs instituted a suit against the present 
defendants or their predecessors for declaration of her title to 
the property and for recovery of possession. The defendants 
pleaded that the then plaintiff had no title enforceable as against 
them and that she was in reality the ostensible owner for the 
benefit of her husband, They further contended that the claim 
was barred by limitation. The Court went into evidence, 
found in favour of the defendants upon each of these points, 
and dismissed the suit. The plaintiffs contend that the decision 
in the previous suit upon the question of limitation does not 
operate as res judicata, first, because they were not parties litigant 
to the previous suit; secondly, because the decision on the 
question of limitation was not necessary for the determination 
of that suit in view of the finding of the Court that the then 
plaintiff was an ostensible owner and had no title; stherdly, 
because the principle of mutuality is inapplicable to the circum- 
stances of the present case; and fourthiy, because the decision 
upon the question of limitation was erroneous in law, 

In so far as the first ground is concerned, it is in our 
opinion entirely unsustainable, In the case of Gots Nath Chodey 
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v. Bhugwat Pershad (1) it was pointed out by Mitter and 
Norris JJ. that so long as the benami system is recognised 
in this country, the proper rule is, in the absence of any 
evidence to the contrary, to presume that the denamdar has insti- 
tuted the suit with the full authority of the beneficial owner, and 
_if he does so, any decision come to in his presence would be 
as much binding upon the real owner as if the suit had been 
brought by the original owner himself. THis statement of 
the law is unquestionably sound. The conclusive effect of a 
judgment is upon the real party in interest and it makes no 
diference that there are nominal parties on the record or that 
the action is prosecuted or defended by a nominal party; it is 
immaterial that the suit has been brought by or against the 
nominal party who had been set up by the true owner to repre- 
sent him. Consequently wherea suit is prosecuted by one person 
for the benefit of another who is the real party in interest, it is 
the latter who is bound by the judgment: Wright v. Doe Dem. 
Tatham (2), Stone v. Kentucky Bank (3) and Wiswallv. Sampson (4). 
This view is not opposed to the decisions in the cases of 
Mohunt Das v. Mi Komal Dewan ( 5) and Foy Chandra Banerjee 
v. Sree Nath Chatterjee (6) where the plaintiff had, under a 
mistake to which the defendant did in no way contribute, insti- 
tuted a suit against a wrong person. It was ruled that the 
mere fact that the person really interested in the subject-matter 
of the litigation had assisted the person so sued, did not make 
the ultimate judgment operative against him. This decision 
was based on the ground that the error of the plaintiff had 
not been initiated by the real owner and that no duty was 
cast upon him to apprise the plaintiff that the suit had been 
brought against a wrong party. The decision in Fadunath Bose y, 
Premmont Dasi (7), is distinguishable on similar grounds. In the 
case before us, the principle invoked is obviously inapplicable, 
The mother of the plaintiffs had been set up by their father as 
the ostensible owner of this property. She instituted the suit as 
owner against the defendants; but as the District Judge has 
found, the suit was brought nominally by her, while her husband 
was the real plaintiff. There is no force in the contention, 
based on the decision in Mohkaraj Kumar Bindeswart vy. Thakur 
Lakpal Nath Singh (8), that the defendants cannot eee 


(1) (1884) I. L. R, 10 Oale. 697 (705) (5) (1899) 4 0. W. N. 283. 


4 (1834) 1 A. & B.8:40 R. R. 226, (6) (1904) L L. R. 89 Oale. 887; 10. L. 5,28, 


8) (1898) 174 U. 8. 408. (7) eet 14 0, W, N. 774, 
(4) (1832) 14 Howard 62. (8) tioo 15 0, W, N. 725, (727). 
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and reprobate ; they have not taken up inconsistent positions in 
the two suits; in the former case, they contended that the 
real plaintiff must sue in his own name and not in the name 
of his denamdar ; they now contend that as the former suit 
was essentially by the real owner, he is bound by the result 
thereof even though he did not sue in his own name. Under the 
circumstances stated, it is impossible to hold that the present 
plaintiffs can ignore the result of that litigation. Ifthe contrary 
view is adopted, a person has only to place his property in the 
name of another to enable him to escape from the operation 
of the salutary rifle of res judicata. See also Bama Sundery v. 
Anundaloll or Foiniee Chunder Sein v. Anundo Lall Doss (1), 
Fuggessur Coowar v. Prossono Coomar Ghose (2), Srimats Bama- 
sundari Dasi v. Ramnarayan Mitter (3) and Ramnidhee Koon- 
doo v. Ajoodhya Ram Khan (4), which indicate how a real liti- 
gant, though not party to a suit, may be made responsible for the 
result. Reliance, however, has been placed upon the principle 
that misrepresentation which does not mislead, cannot work an 
estoppel, as laid down.by their Lordships of the Judicial Com- 
mittee in the case of Mokori Bibee v. Dharmo Das Ghose (5). 
With reference to this principle; it has been contended that as the- 
defendant did discover in the previous litigation that the then 
plaintiff was not the real owner, they are not entitled to claim 
the benefit of the doctrine of estoppel. This argument is clearly 
not well-founded on reason. No doubt the defendants did make 
that discovery, but nevertheless they were drawn into that 
litigation by the then plaintiff who was nominally the mother, 
but really the father of the present plaintiffs. They fought out the 
case successfully, not merely upon the question, whether the 
then plaintiff was the real owner but also upon the question 
whether the real owner whoever he might be, had a subsisting 
title at the date of the institution of the suit. In our opinion, the 
plaintifs who had unsucessfully fought the previous litigation on` 
the merits in the name of their mother should not now be: 
permitted to turn round and contend that the previous decision. 
is not binding on them because in that suit the defendants had 
discovered the mask assumed by the real owner. The first 
ground consequently fails. 4 


(1) (1866) 14 W. B.A O 0.23 8. C, Bourke O. 0, 44, A, 0. 0, 061 A 
(2) (1866) 1 Ind, Jur, N, 8, 282, i 
(8) (1872) 8-B, L, B. App 65 ; ` 
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In so far as the second ground is concerned, it has been 
urged that the question of limitation need not have been decided 
by the Court in the previous suit; in other words, as scon as 
the Court found that the then plaintiff had no title, the suit 
should have been dismissed on the ground that, as ruled in 
Baroda Sundart Ghose v. Dinobandu Khan (1), the ostensible 
owner could not sue in ejectment, and in this view, no enquiry 
need have been made into the merits. In support of this pro- 
position reliance has been placed upon a dictum of their Lord: 
ships of the Judicial Committee in the case of Walthan v. 
Fogeshwar Narayan (2). It has alo been afgued that as the 
then plaintiff was not entitled to maintain the suit, a decision 
upon the merits could not be taken to bea decision upon a 
question substantially in issue between the parties and in support 
of this position reliance has been placed upon the cases of Shri 
Charan Lal v. Raghunath (3), Jiwa Ram v. Kalyan (4), 
Ahmedbhoy Habthhoy vw. Sir Dinshaw M. Petit (5), drawa 
Kom Laxmana Mugalt v. Satyappa bin Shidappa Mugali (6), 
Brindabun Chunder Sirkar v. Dhununjoy (7) and Poorendra 
Nath Sen v. Hemangint Dasset (8). But it has not been dis- 
puted by the learned vakil for the ‘appellants that his contention 
is negatived by the decision of this Court in the case of Peary 
Mohun Mukerjee v. Ambica Charan Bandopadhya (9). He has 
consequently been constrained to invite the Court to examine 
the grounds upon which the decision last mentioned is based, 
with a view to a possible reference to a Full Bench. In Feary 
Mohun Mukerjee v. Ambica Charn Bandopadhya (9), a Division 
Bench of this Court declined to accept the contention that if a 
decision is based upon two findings of fact either of which would 
justify in law the decree actually made, that one of such findings 
of fact, which should, in the logical sequence of necessary issues, 
have been first found and the finding whereon would have 
rendered the other finding unnecessary to support the decree 
made, is the finding which operates as res judicata. After a 
careful consideration of the arguments addressed to us, we are 
not prepared to dissent from the view taken in Peary Mohun y. 
Ambica Charn (9), which is indisputably in strict accordance 
with the language of the Code. But it has been urged that consi- 
derable hardship may result to litigants if this view .is adopted 


(1) (1898) I. L. R 25 Oale, 874. (5) (1909) 11 Bom. L'R, 366. 

(2) (1907) I L. R. 36 Cale. 189. (6) (1910) T. T..-R. 85 Bom. 38. 

(8) (1895) L D. R. 17 All, 174. (7) (1879) I L,R. 5 Oale, 246. 
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and uniformly applied, and reliance has been placed particularly 
upon passages from the judgment in Adhmedbhoy Habtbhoy v. 
Str Dinshaw M. Petit (1), where the applicability of the principle 
of res judicata is made to depend on the test, whether the decision 
in the previous litigation was or was not open to appeal. But 
it is worthy of note that the view taken by the Bombay High 
Court in the case of Bholabhat v. Adesangh (2), was repudiated 
by this Court in the case of Rat Charan Ghose v. Kumud Mohun 
Dutt Chowdhry (3), where it was ruled that the judgment in a 
previous suit, may Operate as res judicata notwithstanding the 
fact that no appegl was allowed by law against the decision. The 
position conseqtently is that the principle, upon which the 
decisions of the Allahabad and Bombay High Courts are based, 
has not been accepted in this Court in decisions which have 
remained unchallenged for many years. We are not prepared to 
hold that the view taken by this Court is erroneous. We find on 
the other hand, that the view adopted by this Court is in accord 
with what has been accepted elsewhere as well-founded on reason. 
To take one illustration, in the case of Four Hundred Twenty 
Mining Company v. Bullien Mining Company (4), it was ruled, 
upon an elaborate examinatian of the principle applicable to 
cases of this description, that if the questions involved in a suit 
are tried and decided in favour of the defendant, no matter how 
numerous they may be, the estoppel of the judgment will apply 
to each point so settled in the same degree as if it were the sole 
issue in the case. Thus where a statute authorises a defendant 
to set up in the same answer as many defences as he has, if a 
judgment is entered in his favour, which contains no provision 
that it shall be without prejudice or any other limitation or 
restriction, the estoppel raised by it will extend to every matter or 
fact in issue actually found by the Court in favour of the 
defendant. To the same effect is the decision in Clark v, Knox (5), 
in which it was ruled that where an appellate Court found dis- 
tinctly on a given issue in favour of the defendant, the estoppel 
of thejudgment cannot be escaped by contending that the 
determination of such question was unnecessary, since the defen- 
dant being authorised to interpose as many defences as he has, 
the Court might determine them all, although the decision upon 

(1) (1909) 11 Bom. L. B. 866, 

(2) (1884) I. L. B, 9 Bom, 75. 

(3) (1898) I. L, B. 25 Cale, 571. 


(4) (1876) 3 Sawyer 634 ; 9 Fed. Oas. 592, 
(5) (1905) 32 Colorado 842; 76 Paoifio 872, 
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any one might be sufficient to determine the whole cause. The Crvin, 
second ground cannot thus be supported. "1918, 
In so far as the the third ground is concerned, it has been Rambebart 


argued for the appellants that the doctrine of res judicata should 
not be applied to this case, as that would contravene the principle — 
of mutuality. In support of this proposition, reliance has been ROONATTA; J. 
placed upon a passage from the judgment of Lord Herschell in o 
Concha v. Concha (1). The contention in substanse is that if the 
decision upon the question of limitation in the previous litigation 
had been adverse to the defendants, inasmuch as they “would not 
have been bound by that finding in a subsequent suf, the contrary 
finding in their favour should not be treated as res judicata against 
the plaintiffs, This proposition does not find support from the 
judgment of Lord Herschell, who referred to decisions upon points 
not necessary for the determination of the previous litigation. 
Here it was open to the Court to base its judgment in favour of 
the defendants upon more than one ground. Indeed, it was incum- 
bent upon the defendants to put forward all the defences avail- 
able to them. Both the parties asked the Court to investigate 
the facts essential for the determinatton of those defences. They 
went to trial, evidence was given, and the Court at their invita- 
tion decided each of the points in issue, although the decision 
in favour of the defendants upon either point would have been 
sufficient to support the decree. In our opinion, it is not open 
to the plaintiffs to turn round now and contend that although 
\ the question of limitation was decided against them in the 
previous litigation, the decision does not bind them. The 
principle of mutuality cannot be suctessfully invoked under these 
circumstances, and the third ground must be overruled. 
In so far as the fourth ground is concerned, it has been urged 
that the decision upon the question of limitation in the previous 
litigation was erroneous in law and does not operate as res judicata. 
In support of this view, reliance has been placed upon the cases 
of dghore Nath Mukerjeev. Stimati Kamini Debt (2), Purna 
Chandra Sarbajna v. Rasik Chandra Chakrabarti (3)and Batjnath 
Goenka v, Padmanund Singh (4). None of these decisions is 
plainly of any assistance to the appellants. The determination 
upon the question of limitation was a decision upon a mixed 
question of fact and law, and it is unquestionable, as fully 
explained in 4ghore Nath Mukerjee v. Srimatt Kamini Debi (2), 


V. 
Surendra, 


(1) (1886) 11 A. C. 541 (853). (8) (1910) 18 O. L. J, 119, 
(2) (1909) 110, L, J. 561. (4) (1912) 16 O, L. J 154 ; 16 Q W N, 631. 
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- Oya, ‘that a decision upon such a matter does operate as res judicata, 
1918, It may be further remarked that as pointed out in the case of 
Hah Anan Rat Churn Ghose v. Kumud Mokon Dutta (1), a decision upon 


a pure question of law, even though erroneous, may under certain 
Silas circumstances, operate as res judicata, It is, however, needles 
Mookerjes, J, to enter into a further examination of this point, because, as we 
ln have already stated, the decision here was, not upon a pure 
question of law, but upon a mixed question of fact and law. 
The fourth ground consequently fails. 

The fesult is that the decree af the District Judge is afirmed 
and this appdal dismissefl with costs. -~ 


AN. R. C. Appeal dismissed. 
(1) (1887) 1 0. W. N, 687. 


v, 
Surendra, 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 


Beachcroft. 
KHUDIRAM NANDI AND OTHERS 
OIVIL. 
asin | v. 
1918, SURENDRA NATH SAMANTA.* 
May, 6,7, 8. Prescriptive right to discharge ewater—Tenements, not contiquois—Channel 
ee across the publio way, right of easement in—Right of easement of a 
pricate indiridual orer a publio property, ~ 


A person cannot acquire a prercriptive right to discharge the surplus 
water of his land and tank on the land and tank of another through a channel 
acrogs a public road, 

There can be no prescription to make a common nuisance which is 
prejudicial to all people because it cannot have a legal beginning by license 
or otherwise, being against the common law. 

Fowler v. Sanders (1) and Dowgli v, Sanders (2) referred to. 

A private right of way and a highway may exist over the same road, 
and the acquisition by the public of a highway overa road in respect of 
which private individuals enjoy a right of way does not necessarily destroy 
the right of the latter. 

Reg. v Sarah Chorley (8) and Atlornsy General y Esker Linoleum Coy (4) 
referred to. 

Appeal by the Defendants. 

Suit for a declaration that the plaintiff has acquired a pres- 
Criptive right to discharge the surplus water of his land and 
tank on the Jand and tank of the defendants through a channel 
across a public road, 


* Appeal from Appellate Decree No. 805 of 1915, against the decision of 
Babu Bejoy Gopal Rasu. Subordinate Judge, Burdwan. dated the 21st December 
1912, reversing that of Babu Rash Behary Mukherjee, Muneiff, Rurdwan, dated 
the 27th Jnly, 1911. 


(1) ©1018) Cro, Jac, 446 (3) (1848) 32 Q. B. 515 (820). 
(2) (3619) Cro, Jac, 490. (4) (1901) 2 Ch 647. - 
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Babus Mahendra Nath Ray, Surendra Chandra Sen and Orvit, 
Tratlokhya Nath Ghose for the Appellants. 1918, 
Babus Ram Chandra Mazumdar, Nores Chandra Son Gupta gy 
; udiram 
and Koslas Chandra Biswas for the Respondent. ©, 
The judgment of the Court was delivered by ae eae 
Mookerjee J.—This is an appeal by the defendants in a suit May, 8. 


for declaration that the plaintiff has acquired a prescriptive right 
to discharge the surplus water of his land and tank on the land 
and tank of the defendants through a channel across a public 
road. The properties owned by the parties are nat contiguous, 
and, are separated by a public road. The case for the plaintiff 
is that the surplus water of his tenement flows into his tank, and 
when there is an overflow, the water is discharged into a channel 
across the public road and then enters into the defendants’ land 
where it finds its way into a tank. The question in controversy 
is, whether a prescriptive right of easement of this description 
can be acquired. If the tenements had been contiguous, there is 
no doubt that the plaintiff might by prescription have acquired 
a right to discharge the surplus water of his land through a 
channel into the land of the defendante. Butin the case before 
—us, a public way intervenes between the two tenements. It cannot 
“be disputed that the plaintiff cannot possibly have acquired a 
right of easement in so far as passage of his water through the 
channel across the public way is concerned. Ifany authority is 
needed for this proposition, reference may be made to the cases 
Nof Fowler v. Sanders (1) and Dowell v. Sanders (2), where it was 
laid down that there can be no prescgiption to make a common 
nuisance which is prejudicial to all people because it cannot have 
a legal beginning by license or otherwise, being against the . 

common law. [Comyn. Dig. Pres. F. 2 ; Viner. Abridg. Pres. E.] 
Consequently the plaintiff has not acquired a right under the 
law to discharge the water from his land into the channel in the 
public road. How can it be contended, then, that he has acquired 
a right to discharge water from his premises into the servient 
tenement of the defendants? He is bound to show that he has 
acquired a right to carry water by lawful means to the boundary 
of the land of the defendants béfore he can claim to have acquired 
a right to discharge that water into the defendants’ tank through 
a channel on another’s land. It has been argued, however, that 
although the way is a public way, it is possible that the plaintiff 
has a prescriptive right of easement to discharge his water through 


(1) (1618) Oro. Jac, 446. (2) (1619) Oro, Jag, 499. 
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the -channel across that road. In support of this proposition, 
reliance has been placedupon the well-known principle that a 
private right of way and a highway may exist over the same road, 
and the acquisition by the public ofa highway over a road in 
respect of which private individuals enjoy a right of way does not 
necessarily destroy the right of the latter. This proposition need 
not be disputed and is supported by the cases on which reliance 
has been place@ on behalf of the respondent, namely, Brownlow v, 
Tomlinson (1), Duncan y. Louch (2), Regina v. Sarah Chorley (3) 
and Attorney-General v. Esher Linoleum Company (4). As was 
pointed out by Lord Defman, C. J. in R. v. Chorley (3), it is 
conceivable that a man may have acquired a right of easement over 
property which it is still private property ; if subsequently the 
owner has dedicated the property to the public, the public have a 
right subject to the pre-existing easement ; in this sense, a private 
person may have a right of easement over property dedicated to 
the public. The case before us, however, is pot of this descrip- 
tion. There is no evidence to show that the land now described 
as a public road was at any time private property or that before 
it was dedicated to the public, the plaintiff had acquired a prescrip- 
tive right of easement to discharge the water of his tenement 
across it. We must consequently hold that the plaintiff has 
failed to establish a right to take the surplus water of his tene- 
ment by lawful means across the public road up to the boundary 
of the tenement of the defendants ; it follows that the plaintiff 
has no prescriptive right to discharge the water of his tenement 
into the land of the defendants. 

; The result is that this afpeal is allowed, the decree of the 
Subordinate Judge set aside and the suit dismissed. As the 
ground upon which the suit fails does not appear to have been 


taken in the Courts below each party will pay his costs through- 
out the litigation, 


A. N. R Cy Appeal allowed, 


> : (1) (1°49) 1 Man, & Gr, 484 (486), 
(2) (1845) 6 Q. B 904 (918) (8)- (1848) 12 Q. B. 615 (520). 
(4) (1801) 2 Ch. 647, 
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Before Sir Asutosh Mookerjce, Knight, fudge, and Mr. Fustice 
Beachcroft. 


BIMOLANAND CHAKRABARTI AND OTHERS 
Y. 
CHANDRA KANT CHAKRABARTI.* 


Easemont—Sur plus water, use of—Surplus water passing through defendants 
land and across the land of other owners— Defendants right to use wholly 

Jor their own purpose, i 
Easement exists for the benefit of the dominant tenement alone and the 


servient owner acquires no right to insist on its continuance or to ask for 
damages in ita abandonment, S A 


Mason v. Shrewsbury and Hareford Railway Co. (1) referred to, 

The plaintiff and the defendants were neighbouring owners of land, Towards 
the west of the land of the defendante, there was a pathway by which water 
passed during the rains, through a channel on the land of the defendants and 
across the land of other neighbours, to the land of the plaintiff. The water was 
the surplus rain water collected on tbe land of the adjoining owners: 

Heid, that as the plaintiff did not establish that he had any right to the 
use of the surplus water before it reached the land of the defendants, the 


defendants were entitled to use 16 wholly for their purposes as soon as it 
reached their land, 


Aftab v. Asokhadeon (2) and Kenaram v. Sristidhar 8 followed. ° ~ 

Appeal by Defendants Nos. 1 to 4. 

Suit for declaration of a right of easement. 

The material facts and argument are sufficiently stated in the 
judgment. 

Babu Brojo Lal Chakrabarti for the Appellants. 

Babus Mahendra Nath Ray and Kshetra Mohan Sen for the 
Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal by the first four defendants 
in a suit commenced by the plaintiff-respondent for declaration 
of a right of easement. The plaintiff and the defendants are 
neighbouring owners of land. Towards the west of the land 
of the defendants, there is a pathway by which water passes 
during the rains, through a channel on the land of the defendants 
and across the land of other neighbours, to the land of the 
plaintiff. The water in question is the surplus rain water 
collected on the land of adjoining owners. This state of thing, 
the plaintiff alleges, has continued for over twenty years; but, 
his grievance is that the defendants have recently raised the- level 


* Appeal from Appellate Decree No. 8482 of 1910, against the decree -of 
Babu Advaita Prosad De, Subordinate Judge of Manbbum, dated the 17th 


August 1910, modifyiog that of Mvulvi Sayadur Bahman, Munsiff of Purulla, 
dated the 28rd March, 1910. 


(1) (1871) L B. 6 Q. Be 578. (2) (1918) 18 0. L, J, 181, 17 O, W. N, 1080, 
(8) (912 16 0, W, N, 876, 
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of the northern portion of their land and practically blocked 
up the channel through which the surplus water passed across 
their land to the land of the plaintiff. The defendants, on the 
other hand, claim a right to use the water, when it reaches their 
land, entirely for their own purposes, and they allege that 
they have obstructed the channel so that the water may be 
used by them for the profitable cultivation of paddy on their 
land. The questio in controversy is, whether or not the plaintiff 
has established his right to an easement as against the defendants, 
It is clear that the plaintiff has not, within the meaning of section 26 
ofthe Indian Limitation Act of 1908, proved the use of the water- 
course peaceably and openly, claiming title thereto as an easement 
and as of right for the statutory period. Upon the facts stated, 
it is plain that the surplus water of the adjoining fields has been 
discharged upon his land for more than the statutory period and 
the owners of these lands may have acquired a right of 
easement as against him, But he has not acquired a right by 
which he can compel any of these adjoining owners to discharge 
water on his land. This distinction is explained by Chief Justice 
Cockburn in the case of Mason v. Shrewsbury and Hereford 
Rathwoay Coy. (I), where it was pointed out that no reciprocal 
easement can be acquired for the benefit of the servient tenement 
by the user or exercise of the easement by the dominant owner ; 
in other words, the easement exists for the benefit of the 
dominant tenement alone and the servient owner acquires no 
right to insist on its continuance or to ask for damages on its 
abandonment: See Hanna v. Follock (2), Chamber Colltery Co. v. 
Hopwood (3), Greatrex v, Hayward (4), Wood v. Waud (5), 
Arkwright v, Gell (6), Magor v. Chadwick (7) and Gaved v. 
Martyn (8). The plaintiff has not established that he has any 
right to the use of the surplus water before it reaches the 
land of the defendants; and it is plain that the defendants are 
entitled to use it wholly for their purposes as soon as it reaches their 
land. The view we take is in accord with the principles explained 
in Aftab v, Asokhadeen (9) and Kenaram v. Srisitdhar (10). 

The result is that this appeal is allowed, the decree of the 
Subordinate Judge set aside and the suit dismissed with costs in 
all the Courts. 


A. T. M. Appeal allowed, 
(1) (187D L, B, 6 Q. B. 578, (6) (1889) 5 M. and W. 203, 

(2) (1900) 3 Ir, R 664, 7) (1840) 11 A. and E. 671. 

(3) (1886) 82 oh, D. 649. 8) (1865) 19 0. B. N, B. 732, 

(4) (1863) 8 Exch, 291, 9) (1918) 18 O. L, J. 181; 17 0. W., N, 1066, 
(5) (1819) 8 Exch, 748 (778). (10) (1912) 16 U, W. N. 875, 


NOL, AIK) HIGH COURT, 


CIVIL RULE. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
. Beackcroft. 
ISRAIL AND OTHERS 
v. 
SAMSER RAHMAN AND OTHERS.” 


Temporary injunction— When granted—Oo-sharer in elusive possession, if can 
build—Court’s power to order taking down building— Defendant aware of 
institution of suit and application for injunction, ° 





The mere circumstance that one co-sharer has taken possession ofa portion 
of joint property does not entitle the other co-sharera to claim joint possession ; 
in other words, sole occupation by one oo-sharer does not necessarily constitute 
ouster of the co-owner, 

Dwijendra v. Purnends (1) followed. 

A co-sharer though with the tacit or express consent of his co sharer in 
sole ocoupation of a portion of joint property, is not entitled to change the 
nature of that possession or to usa the property ina mode different from that 
in which it had previously been used. 


In an application for a temporary injunction the Court has to determine- 


whether there is a fair and subatantial question as to what the rights of the 
parties are and where does the balance af convenience lie, 

Moran v. Riwr Steam Nacigation Company (2) followed. 

Where a substantial portion of a building has been erected after the 
defendant had become aware of the Institution of the suit and of the application 
for temporary injunotion, the Court would, if necessary, proceed not only to 
grant a temporary injunction restraining the further erection of the building, 
but also to direct that the building already erected be taken down, 

Petition for revision by the Plaintiff. 

Application for temporary dnjunction. 

The plaintiffs and the defendants were joint owners in 
respect of a property, but the defendants alone had been in 
actual occupation of the land with the consent of their co-owners. 
On the 11th May 1913, the defendants began to dig for the 
foundation of a substantial building. On the 24th May, the 
plaintifs commenced this action and applied for temporary 
injunction restraining the defendants from proceeding with the 
erection of the building pending suit for declaration of title to 
immovable property and for an injunction to restrain the 
defendants from building on the land. Notice of this application 
was served on the defendants on the yth June. The Court 


* Oivil Rale No, 1188 of 1913, against an order of Babu Jogendra Nath 
Boge, Subordinate Judge of Khulna, dated the 5th August, 1918, reversing that 
of Babu S. O. Mitra, Munsiff of Khulna, dated the 26th June, 1913, 


(1) (1910) 11 0, L. J. 189, (2) (1875) 14 B, L, B. 863, 
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granted an injunction by which the defendants were restrained 
from proceeding with the erection of the building during the 
pendency of the suit. The lower appellate Court on appeal by 
the defendants modified that order, The plaintiffs thereupon 
moved the High Court. 

Babus Nilmadhub Bose and Harthado Chatterjee for the 
Petitioner. 

Babus Ram Chunder Mosumdar, Narendra Nath Sen, 
Bhudhar Haldar and Moulvi A, K. Fazlul Aug for the Opposite 
Party. $ 

The judgment of the Court was delivered by 

Mookerjee J.—The petitioners are plaintiffs in a suit for 
-declaration of title to immovable property and for an injunction 
to restrain the defendants from building on the land. The 
plaintiffs and the defendants are joint owners in respect of this 
‘property, but the defendants alone have been in actual occupation 
of the land with the consent of their co-owners, On the 11th 
May 1913, the defendants began to dig for the foundation of a 
substantial building which they intended to erect on the land, 
On the 24th May, the plaintiff$ commenced this action and 
applied for a temporary injunction. Notice of this application 
was served on the defendants on the 7th June, andon the 26th 
June, the Court granted an injunction by which the defendants 
‘were restrained from proceeding with the erection of the building 
during the pendency of the suit. The Couit found that the 
plaintiffs had come before the Court in proper time, and that it 
was impossible to deny that the greater portion of the building 
had been raised since the institutfon of the suit, apparently with 
full knowledge of the proceedings. The matter was then taken 
by the defendants on appeal to the Subordinate Judge, who, 
on the 3rd August, modified the order of the primary Court. 
His order is ambiguous and its precise effect has been the subject 
of discussion before us, The Subordinate Judge has held that 
the defendants would not be entitled to make any new construc- 
tion, save the construction of a staircase to the north of the 
small projection of the building, for reaching the projection ; 
that no equity will arise in favour of the defendants for 
completing the building, over and above what, if any, they may 
be entitled to claim by reason of the construction already made ; 
and that the defendants would be entitled to improve the 
condition of the exicting huts, to make them fit for kitchen and 
for useby servants, but they would not be entitled to construct 


Vor. XIX.) rat court. E 


any new hut, The formal order, as embodied in the decree CIVIL. 
which was drawn up in the case, however does not embody these 1915. 
conditions ; it records merely that the appeal is allowed. The Tara! 
plaintifs have now applied to this Court, and on their behalf it v. 

has been contended that the order made by the Subordinate Pamaen 
Judge is manifestly erroneous and should be discharged. Mookerjee, J, 


The Subordinate Judge has held that inasmuch as the defen- 
dants were in sole occupation of the land with the consent of 
their co-sharers, théy were entitled to erect bufldings thereon 
and that the plaintiffs were in no way prejudiced by the erection 
of such a building, because in the event ofa partition of the 
entire joint property of the parties, the plainttis might be 
awarded some other piece of land. In our opinion, the view 
taken by the Subordinate Judge is opposed to the well-estab- 
lished rule applicable to cases of this description. As was pointed 
out by this Court in the case of Dwijendra Narain Roy v. 
Purnendu Narain (1), the mere circumstance that one co- 
sharer has taken possession of a portion of joint property does 
not entitle the other co-sharers to claim joint possession ; in 
other words, sole occupation by one co-sharer does not neces- 
sarily constitute ouster of the co-owngrs. At the same time it 
_-~does not follow that because a co-owner is, with the tacit or 
express consent of his co-sharer, in sole occupation ofa portion of 
joint property, he is entitled to change the nature of that 
possession or to use the property in a mode different from that in 
which it had previously been used. It is not necessary for our 
present purposes, indeed, it is not right that we should further 
examine this point with reference to the special facts before us 
and thus anticipate the decision of the question in controversy 
between the parties, in the suit. What the Court has, at this 
stage, to determine is whether there is a dona fide contention 
betw een the parties, or, as was said by Mr. Justice Markby in 
Moran v. River Steam Navigation Company (2) whether there is 
a fair and substantial question to be decided as to what the 
rights of the parties are. To the same effect is the decision of 
their Lordships of the Judicial Committee in the case of 
Walker v. Fones (3), where Turner L., J. observed as follows $ 
“The real point is, not how these questions ought to be decided 
at the hearing of the cause, but whether the nature and difficulty 
of the questions is such that it was proper that the injunction 
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should be granted until the time for deciding them should 
arrive.” Jt is quite sufficient if the Court find a case which 
shows that there is a substantial question to be investigated and 


that matters should be preserved in statu guo until that question 


can be finally disposed of: Fones v. Pacaya (1). Now, upon 
the facts stated in the present case, there is no room for contro- 
versy that the Court has to decide a fair and substantial question 
as to what were the relations subsisting between the parties, and 
what were the rights and obligations flowing from those relations. 


Under circymstances like these, the matter for consideration at 


this stage is, where dogs the balance of convenience lie ; 13 it 
desirable that fhe status guo should be maintained or is it right 
that the defendants should be allowed to continue to alter the 
character of the land? It is well-settled that the Court will not 
refuse an injunction in a case of this description so as to give the 
defendants an undue advantage over the plaintiffs. If the 
defendants in the case before us were allowed to proceed to the 
completion of the building which has been erected by them on 
the land, it is indisputable that they will be placed in a position 
of undue advantage over the plaintiffs. In this connection, 
reference may be made to the judgment of Sir George Jessel in 
the case of Aynsley v. Glover (2), where that learned Judge 
observed as follows: “At all events, this being an interlocutory 
application, let me continue my building and I will undertake to 
pull down if the Court shall so think fit. That is a very specious 
argument to address to the Court, but one must have regard to 
the effect of allowing such a proceeding. Supposing a defendant 
erects a building at great cost, when he comes to the hearing, he 
will say tothe Court: Compare the injury to me, in pulling 
down the building with the injury to the plaintiff in allowing the 
building to remain. Ought or ought not the Court to give 
weight to such a representation? Ithink upon this point the 
observations of Vice-Chancellor Kindersley in the case of Currrers’ 
Company v. Corbett (3), are very important. The Vice-Chancellor 
says: ‘If the defendants’ buildings had not been completed, 
there would-have been ground for interference by injunction ; 
but as they have been completed, the question is, whether the 
Court ought to or would order the pulling down of the building 
‘or give some compensation in damages, The defendants’ new 
buildings are of considerable magnitude and importance, while 


(1). (1911) 1 K, B. 459, (2) (1874) L, B; 18 Eq. 844, 
(8) (1865) 2 Dr, & 8m, 85 (360), 
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the two houses of the plain.iffs are comparatively of small value 
and importance ; and it has been decided that in such a case the’ 
Court will not as a matter of course order the defendant to‘ pull 
down his new buildings but will give to the party injured by the 
the erection of those buildings, compensation in damages.’ It 
appears to me that this is precisely one of such cases. Conse- 
quently the learned Vice-Chancellor considered that, the buildings 
being erected, the comparative values of the defendants’ build- 
ings and the plaintiffs were sufficient to induce him to refrain 
from granting an injunction in a case where, if thesbuildings-had 
not been erected, he would have gragted the imjunction. If that 
is so, and if those considerations are to weigh with the Court 
upon the question of damages or injunction, I ought not to 
allow the defendant to proceed with his building, which will put 
him in such an advantageous position as regards the plaintiffs 
when the case comes to a hearing.” To the same effect is the 
decision in Newson v. Pender (1). In the case before us, there- 
fore, prima facte, the defendants should not be allowed to proceed 
to complete the building which they have erected. But the case 
for the plaintiffs is materially strengthened when we bear in 
mind the conduct of the defendants. The Court of first instance 
found that there was good reason to hold that a substantial 
portion of the building had been erected after the defendants 
had become aware of the institution of this suit and of the appli- 
cation for temporary injunction. In a case of this description, 
the Court would, if necessary, proceed not only to granta 
temporary injunction restraining the further erection of the 
building, but also to direct that the building already erected be 
taken down. In Dantel v, Ferguson (2), the plaintiff filed a suit 
for an injunction restraining the defendant from building so as to 
obstruct his ancient light and gave notice of motion for an 
interim injunction. The defendant thereupon, working day and 
night, ran up to the wall to a height of goft. Mr. Justice Stirling 
granted an injunction restraining future building and ordering the 
removal of the wall, and this order was confirmed on appeal, 
Similarly, in the case of Von Foel v. Hornsey (3), where the 
defendant had evaded notice of the writ in the action and con- 
tinued to build until substituted service was effected, a temporary 
injunction was granted ordering the defendant to pull down all that 
had been built since the plaintiff had warned him of his intention 
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( IVIL, to bring an action. Ia the case before us, the plaintiffs did not 
1913, invite the Court to direct the defendant to take down so much of 
Tarail the building as had been erected after the 6th June, 1913; they 

e simply ask that the defendants should be restrained from pro- 

Samser. 


ceeding with the building any further. In our opinion, upon the 
the merits of the case, there is no room for controversy that the 
order made by the Subordinate Judge cannot possibly be sup- 
ported. The only question for consideration is whether this 
Court is competent to interfere in the exercise of its revisional 
jurisdiction, We do not feel pressed by the objection suggested, 
because obviously jt is competent to this Court to interfere under 
section 15 of the Charter Act ; and in view of the conduct of the 
defendants, which, in substance, amounts to a defiance of the 
authority of the Court, we are of opinion that this a case in which 
ample ground has been made out to justify of our interference. 

The result is that this Rule is made absolute, the order of 
the Subordinate Judge discharged and that of the Court of first 
instance restored. The petitioners are-entitled to the costs of 
of these proceedings in all the Courts. We assess the hearing 
fee in this Court at three gold mohurs, 


A. T, M, . Rule made absolute, 


Vookarjee, J: 


— 
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APPELLATE CRIMINAL. 


Before Sir Asutosh Mookerjee, Knight, fudge, and Mr. Justice 
| Beachcroft. 


U.N. BISWAS 
v 


KING-EMPEROR.* ° 


Eucisable artiole—Bengal Bxoisa Act (V B, C. of 1909), Sees. 2, ols. (6), (7) 
and (14), 48,48— Denatured Spirit’ — Manufacture’— Denatured spirit, 
dilution of, with uoater—A ppeal—Orimindl Procedure fode, applicability 
of—Oriminal Procedure Code (Act V af 1898), seos, 883, 410—Oharges, 
_misjounder af—Summons case, 


To support a conviction under section 48 of the Bengal Excise Act, two 
elements must be established, namely, first, that the spirit is denatared spirit, 
and, secondly, that: the accused has attempted to render such spirit fit for 
human consumption. 

The definition of ‘denatured spirit’in cl, (6) of section 2 of the Bengal 
Excise Act considered, ` 

The essence of ‘ manufacture’ as defined in cl. (15) of section 2 of. the 
Bengal Excise Act is, that it is a process.e A mere dilution of denatured spirit 
with water is not a process for the manufaowire of an excisable article, 

The Code of Criminal Procedure, subject to specified restrictions, is appli- 
cable to trials under the-Bengal Exoise Act before a Magistrate. 

The fact that the trial has taken place as a summons oase, does not exclude 
the application of section 238 of the Oode of Oriminal Procedure. 

Manufacturing excisable article seized and brought into Conrt, bottling it, 
possessing it, selling from time to time various otber articles not before the 
Court, and attempting to render denatured epirit fit for human consumption, do 
not constitute one transaction “ 

Quaere. Whether a spirit diluted with water is excisable article or intoxi- 


cating liquor within the meaning of clauses (7) and (14) of section 2 of the 
Bengal Exoijse Aot. 


Appeal under section 410 of the Code of Criminal Procedure 
by the Accused. 


Conviction under sections 46 and 48 of the Bengal Excise 
Act. 


The accused was prosecuted and charged with possessing 
without license, 193 bottles and 23 long-shaped phials containing 
perfumed spirit made with denatured spirit, which had been 
rendered fit for human consumption : he was also charged with 
having manufactured and sold such spirit from time to time, with 
attempting to render denatured spirit fit for human consumption, 


* Criminal Appeal No. 884 of 1918 from a sentence of Mr. Nandalal 
Bagchi, Presidency Magistrate of Calcutta, dated the 25th March, 1918, 


Or 
Er 


CRIMINAL, 
1918, 
July, 23, 84, 25. 
December, 11. 


54 


CRIMINAL, 
1918 
yo 


U. N, Riswas 


7, 
King-Emperor, 


Decemb 


THE OALOUTTA LAW JOURNAL. (Vou. XIX. 


with having in his possession such spirit for the purpose of sale, 
He was convicted under sections 46 and 48 of the Bengal Excise 
Act, and sentenced to pay a fine of Rs, 210 under the latter 
section; no separate sentence was passed under the former 
section. 

The question in appeal was whether sections 46 and 48 of 
the Bengal Excise Act were applicable to the facts of the case, 
whether an appel] under section 410 of the Code of Criminal 
Procedure was maintainable and whether there was not mis- 
joinder of charges, i 

Babus Manmatha Nath Mookerjee and Probodh Chandra 
Chatterjee for the Appellant. 

Mr. Bagram for the Crown. C. A. V. 

The judgment of the Court was delivered by 


Mookerjee J.—The appellant Biswas has been convicted, by 
the Fourth Presidency Magistrate of Calcutta, of offences under 
sections 46 and 48 of the Bengal Excise Act, 1909, and sentenced 
to pay a fine of Rs. 210 under the latter section ; no separate 
sentence has been passed under the former section. The cir- 
cumstances antecedent to the prosecution, as established by the 
evidence, may be briefly narrated. 

On the 12th October, 1912, the Deputy Inspector of Excise 
at Calcutta, upon information received, searched the premises of 
the accused and found 32 boxes each containing 6 bottles and an 
isolated bottle of Eau-de-cologne and also 23 long-shaped 
Eau-de-cologne phials all containing similar liquid. On examina- 
tion the contents were found to be perfumed denatured spirit. 
The Deputy Inspector also found two boxes of labels similar to 
those affixed to the phials. The accused was thereupon prose- 
cuted and charged with possessing without license, 193 bottles 
and 23 long-shaped phials containing perfumed spirit made with 
denatured spirit, which had been rendered fit for human con- 
sumption ; he was also charged with having manufactured and 
sold such spirit from time to time, with attempting to render 
denatured spirit for human consumption, with having in his 
possession such spirit, and with bottling such spirit for the 
purpose of sale. The accused repudiated all these charges, and, 
asserted that the liquid contained in the bottles and phials were 
intended to be used as a furniture-wash and not as liquor to be 
consumed. The prosecution has resulted in the conviction of 
the accused as already stated. 

Op the present appeal, the propriety of the conviction has 
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been assailed on the ground that the elements necessary to cons- 
titute an offence under sections 46 and 48 have not been estab- 
lished on the evidence. We shall examine separately the 
arguments in relation to the two sections named, and as the 
sentence has been passed only on the basis of the conviction 
under section 48, we shall first consider the scope and effect of 
that section in relation to the facts elicited at the trial. 


Section 48, in so far as it is sought to be made applicable to 
the case before us, provides that if any person atfempts to render 
fit for human consumption any spirit which has been denatured, 
he shall be liable to be punished in the prescribed manner. To 
support a conviction under section 48 two elements must conse- 
quently be established, namely, /rs/, that the spirit is denatured 
spirit, and, seconaly, that the accused has attempted to render 
such spirit fit for human consumption, Now, clause (6) of 
section 2 defines the term “denatured” to mean “ effectually 
and permanently rendered unfit for human consumption.” A 
very serious difficulty is raised by this definition. The words 
“unfit for human consumption’? may perhaps be paraphrased as 
“liable to be injurious to health,” but what is meant by the 
words “effectually and permanently ?” The legislature cannot 
have intended to mean by “denatured spirit “such as would 
remain unfit for human consumption inspite of dilution with 
water, as even the most poisonous substances can be rendered 
not only harmiess, but in some cases beneficial by sufficient 
dilution, Then, is the definition intended to meet the case of 
spirit so treated that no chemical process, which does not subs- 
tantially increase the bulk of the liquor, shall render it fit for 
human consumption, or, did the legislature contemplate some 
process, which in the absence of some chemical treatment would 
render it effectually and permanently unfit for consumption ; in 
other words, did the legislature contemplate some denaturing 
process which would be proof against any process intended to 
alter the nature of the spirit, or only a process which would be 
permanently effective in the absence of some chemical treatment 
or process of filtration? On the one hand, it is difficult to 
imagine a denaturing process which would preserve its effect in 
the face of every possible chemical treatment of the liquor; on 
the other hand, it is singular that while the Act provides for the 
punishment of an attempt to render fit for consumption denatured 
spirit, it does mot provide any punishment for a successful 
attempt, or, in other words, the completed act ; and the absence 
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of such a provision suggests that the definition of "denatured ” 
contemplates such a process as will defy any chemical treatment. 
If that be the meaning, it is clear that in the present case the 
Spirit was not denatured, for the witness Jenks speaks of the 
liquid as having been “ so manipulated that it no longer possesses 
the characteristics of denatured spirit,” and the Magistrate finds 
that the accused not only attempted to render the spirit fit for 
human consumption but actually succeeded in his attempt. If 
the other meanéng be the correct one, it is sufficient to state 
that there is no evidence on the side of the prosecution or 
admission by*the accused that the spirit was in fact ever denatured. 
Consequently the convictfon under. section 48 of the Bengal 
Excise Act cannot be supported, oe 


pd. 


As regards the conviction under section 46, relate has been 
placed only upon clauses (a) and (d). . These clauses, in so far ag 
they have any possible application to the facts of the present 
case, render a person liable to the prescribed punishment, if, in 
contravention of the Act or of any rule, notification or order 
made, issued or given under the Act, he manufactures, possesses 
or sells any excisable article or bottles any liquor for purposes of 
sale. Before we examine the scope and effect of these provisions, 
it is necessary to premise that under the rules made by the 
Excise authorities, every person is entitled to keep in his 
possession without a license or a pass, one imperial gallon of 
what is technically called denatured spirit. Let it be assumed 
for the purposes of argument—~and for that purpose alone—that of 
the liquid contained in the bottles and phials found on the 
premises of the accused, there was a quantity of such spirit as 
would be excisable article within the meaning of that term as 
defined in clause (7) of section 2 of the Bengal Excise Act. It is 
plain that the accused has not been proved to ' possess ’ excisable 
article in contravention of the Act or of a rule made under the 
Act; for it has not been shewn that the total quantity of 
“ denatured spirit ” in his possession exceeded one imperial gallon. 
It is equally plain that the accused has not been proved to have 
sold an excisable article, because no evidence has been adduced 
to prove any sale by the accused. The questions consequently 
remain, whether the accused has manufactured excisable article 
or bas bottled any liquor for sale. Now the term " manufacture” 


jis defined in clause (15) of section 2 to include every process 


whether natural -or artificial, by which any excisable article is 
produced or prepared, as also every process for the rectification, 
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flavouring, blending or colouring of liquor. The essence of 
“manufacture,” consequently, is that it is a process, which is 
defined as follows in the Oxford Dictionary Vol. VII, p. 1408. 
TA continuous and regular action or succession of actions taking 
place or carried on in a definite manner and leading to the accom- 
plishment of some result; a continuous operation or series of 
operations; a particular method of operation in any manufac- 
ture.” We are not prepared to hold that the mere dilution of 
denatured spirit with water is a grocess for the manufacture of 
an excisable article, assuming that the diluted diquid is an 
excisable article within the meaning ofethe Act.» Besides, there 
is no evidence to show that it was the accused who “ manufac- 
tured” the liquid, even if it is assumed that dilution is “ manu- 
factured ” for the purposes of the Act. Nor is it proved that the 
accused has transferred liquor from a cask or other vessel to a 
bottle or other receptacle for the purpose of sale within the 
meaning of clause 3 of section 2. The conviction under section 46 
cannot consequently be sustained. In this view, it is not neces- 
sary to consider whether the spirit diluted with water is excis- 
able article or intoxicating liquor within the meaning of clauses 
(7) and (14) of section 2 or whethews the case of Mati Lal y, 
Emperor (1), upon which much reliance was placed on behalf of 
the appellant gives effect to the statutory provisions on the 
subject. It is, however, difficult to believe that the framers of 
the statute could really have intended that spirit which had been 
effectually and permanently rendered unfit for human consump- 
tion should, by reason of mere dilution with water, be deemed to 
have become an intoxicating liquorgr drug within the meaning 
ofthe Act. It is a matter for legitimate comment that the 
diffculty in this case is attributable principally to the surprising 
looseness of expression which characterises many of the pro- 
visions of the Act. i 

It was faintly suggested in the course of argument, on behalf 
of the Crown, that the order of the Magistrate is not liable to be 
challenged by way of appeal under section 410 of the Code of 
Criminal Procedure, and reference was made to sections 75 and 
81 of the Bengal Excise Act to show that the Code has a restric- 
ted application to proceedings taken under the Act. This argu- 
ment is obviously fallacious inasmuch as sections 75 and 81 apply 
only to proceedings before a Collector. On the other hand, 
section 84 which excludes the application of section 191 of the 


(1) (1912) I. L, B, 39 Calo, 1058, 
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CRIMINAL, Criminal Procedore Code in cases in which a Magistrate has 


1918, taken cognizance of an offence under the Act, furni shes ample 
U.N. Biswas indication that the Criminal Procedure Code is applicable to 
trials before a Magistrate, subject to specified restrictions. 
We may finally add that the trial in the Court below has 
es 7. been obviously vitiated by misjoinder of charges in contravention 
of the provisions of section 233 of the Criminal Procedure Code 
The view cannot possibly be maintained that the acts imputed 
to the accused, namely, manufacturing the excisable article seized 
and brought into Court, bottling it, possessing it, selling from 
time to time various othef articles not before the Court, and 
attempting to render denatured spirit fit for human consump- 
tion, constitute the same transaction. The fact that the trial 
has taken place as in a summons case does not exclude the 
the application of section 233 of the Criminal Procedure Code: 
King-Eimperor v. San Dun (1), Consequently on the ground of 
mlisjoinder alone, the conviction and sentence are liable to be set 
aside ; but we have preferred to rest our decision on the merits 
of the case, inasmuch as we would have felt inclined to direct a 
re-trial if the appeal had succeeded merely on the ground of 
misjoinder. : 

The result is that this appeal is allowed and the conviction 
and sentence set aside. The consequential order for confiscation 
made under sections 63 (1) and 64 (1) will necessarily stand 
cancelled. The fine, if paid, will be refunded, and the article 
seized will be returned to the appellant. 


r, 
' King-Emperor, 





—_ 


A, T. M, Appeal allowed : conviction and sentence set aside,  - 
e 
(1) (1906) 8 L. B. R. 52 F, B 
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CIVIL RULE. 


~ Before Sir H. Lushington Stephen, Knight, Fudge, and 
Mr, Fustice Mullick, 


RAJA HARI NATH SINGH 
v. 
RAM KUMAR BAGCHI, alas, NARENDRA CHANDRA 
LAHIRI AND OTHERS,f $ 


Security for cots—Plaintif, when to be ordered to gite—COivil Prosedure Code 
(Act V of 1908) O. XXV R, 1—Agreemegt— Present igtorest—Dafendant's 
knowledge—Application to make the contractes party, mado at late stage 
of the casa, 


A plaintiff sbould not be ordered to give security for costa of the suit if it 
-is shown that he baga substantial interestin the sult and that he is not a 
puppet suing for another. Merely because the plaintiff is a poor man, it is no 
ground for ordering him to give security. 

The plaintiff before bringing his suit for recovery of property entered into 
an agreement with 8, by which the latter advanced certain amount to the 
former to pay the Court-fee on the institution of the suit, and undertook to 
advance any amount that might be necessary to prosecute the appeal up to the 
Privy Council. "The amount so advance” isto be realised from any property 
recovered by a final decision or on a compromise; and 8 will have a charge 
therefor on any decretal property or money. The plaintiff and 8 will then 
divide equally the balance of what is recovered. If the suit ia unsuccessful, 
the plaintiff will not be liable to 8 for costs. 8 will be able to compromise 
the suit.” The fact of this agreement was known to the defendant before the 
institution of the suit on the 31st July, 1911, The suit came on for hearing 
on the Ist April, 1913. The plaintiff closed his case on the 22nd April and 
just before he did so, the defendants applied to have S made a plaintiff and to 
have S and the plaintiff ordered to give sepurity : 

Heid, that as the application was made at too late a stage in the case and 
as § had no actual present interest in the property, S could not be ordered to be 
added as a plaintiff, 

That no order for security could be made, 

That the interference by 8 was not illegal as being against publio policy, 





Application for revision by the Plaintiff, 

Suit for recovery of property, 

The material facts are set forth above. 

Babus Sarat Chunder Roy Chowdhry and Dhirendra Krishna 
Roy for the Petitioner. 

Dr. Rash Behary Ghose, Babus Dwarka Nath Chuckerbutty, 
Tara Kishore Chowdhry, Mohini Mohun Chuckerbutty and 
_Khirode Narain Bhuiya for the Opposite Party. C. A. V 

The judgment of the Court was as follows : 


* Civil Rule No, 470 of 1913 in the matter of Oivil Buit No, 606 of 1911 
of the Court of the Subordinate Judge of Rungpur, 
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The petitioner before us is the plaintiff in a suit in the Court 
of the Subordinate Judge at Rungpore in which he sued for the 
recovery of property valued at nine lacs. The case turns on 
an adoption relied on by the defendants of which the plaintiff 
denied both the factum and the validity. The suit was instituted 
on the 31st July 1911, and came on for hearing on the ist April 
1913. The plaintiff closed his case on the 22nd April and just 
before he did so the defendants applied to have one Surendra 
Chandra Lahiri made a plaintiff, and to have Surendra and the 
petitioner ordered to giye security for the payment of the 
defendants’ costs. The Court refused to make Surendra a 
plaintiff, but ordered that the plaintiff should give security for 
the costs of the suit up to Rs. 5,000, A rule has been granted 
to show cause why this order should not be set “aside as being 
made without jurisdiction and why Surendra should not be 
made a defendant. _ 

The facts on which the order is made are that the plaintiff 
before bringing this suit made an agreement with Surendra by 
which the latter advanced Rs. 3,000 to the former to pay the 
Court-fee on the imstitutiog of the suit, and undertook to 
advance any amount that might be necessary to prosecute the 
appeal up to the Privy Council. The amount so advanced is to 
be realised from any property recovered by a final decision or on a 
compromise’; and Surendra will have a charge therefor on any 
decretal property or money. The plaintiff and Surendra will 
then divide equally the balance of what is recovered. If the 
suit is unsuccessful the plaintiff will not be liable to Surendra 
for costs. Surendra will be able to compromise the suit. The 
fact of this agreement was, it is stated, known to the defendant 
before the institution of the suit. 

We may say at once that the part of the Rule that relates 
to Surendra being added as a defendant must fail; partly because 
the criginal application was made at too late a stage in the case 
for such an order to be appropriate, and partly because it does 
not appear. that Surendra has any actual present interest in the 
property. This part of the Rule is therefore discharged but as 
it was not asked for by the petitioner but was inserted by the 
Court, it is discharged without costs ; which Surendra does not in 
fact deserve, 

` The order now before us was not made, and cannot be 
supported under Order XXV but the question is whether the 
Court has inherent power to make it. That the Court has some 
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such power seems to be certain. Soin Ram Coomar Coondoo v. 
Chunder Canto Mookerjee (1) Sir Montague Smith, in delivering 
a judgment of the Privy Council says “It is ordinary practice, 
if the plaintiff is suing for another, to require security for costs, 
and to stay the proceedings until it is given. The now plaintiffs 
were fully aware, during the pendency of the former suit, of the 
arrangement between the McQueens and the defendant, but instead 
of applying for security for costs, they petitioned the Court to make 
him a co-plaintiff under the 73rd section of Act? VIII.” In this 
case the defendant in the original suit was suing the maintainor 
of the plaintiff, and thus though the fats relating to the contract 
of maintenance were very similar to those in tlfe present case, 
the above observations were not necessary for the purpose of 
deciding the case in hand. They no doubt however can be taken 
as a correct indication of the existing law: and were so treated by 
Trevelyan J. in Khajak Assenoollajoo v. Solomon (2), who after 
referring to that decision holds that the Court “has power to 
require security for costs, if it finds that the plaintiff is not the real 
litigant, but that he is only a-puppet in the hands of others.” The 
plaintiff had parted with half hig interest in the property that 
might be recovered in the suit; but it was held that he had a 
substantial interest in the suit, and that the suit was instituted on 
his behalf. The application for security was therefore dismissed. 
On referring to English practice it seems that security may be 
~ demanded from a plaintiff on the original hearing when he is 
only a nominal plaintiff. We are however not aware of any 
cases where security was ordered for this reason, except where 
questions of insolvency, which affgct the whole legal status of the 
plaintiff, were concerned. 
The question which should determine granting of an order 
for security thus seems to be, has the plaintiff got a substantial 
interest in the suit, or is he suing for another, in the capacity 
of what Trevelyan J. conveniently describes as a puppet? The 
Judge has not treated the matter from this point of view, but 
has dealt only with the question. Can the plaintiffs paythe costs 
if he loses? And on coming to the conclusion that he cannot, has 
made the order before us because he has the assistance of 
Surendra. The order admittedly cannot be made merely because 
the plaintiff is a poor man. If Surend’s interference is not 
illegal, it cannot alter the position so long as the suit is in any 
way that of the plaintif. ’ 


(1) (1876) I. L, B, 2 Cale, 238 (259), (2) (1887) I, L.B 1 Cale. 593 
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We are asked to say that Surendya’s interference is illegal in 
the sense that it is against public policy as described by the Privy 
Council in Chedambara Chetty v. Runga Krishna Muthu Vira 
Puchatya Natker (1). On the facts disclosed however we cannot 
say that this is so. : 

We hold therefore that the Court had no jurisdiction to make 
the rule absolute and set aside the order. We make no order 


as to costs. 
$ r . * 
Let the record be sent down as soon as it 1s convenient. 
As TMi. 4 Rule made absolute. 


(1) (1874) L B. 1I., A 241 (264); 22 W. R. 148 (152). 


APPELLATE CIVIL. 


Before Sir Lawrence Fenkins, K. C. I. En Chief Fustice, and 
Str Asutosh Mookerjee, Knight, Fudge. 
PROBHABATI DASI 
v. 
TAIBATUNNESSA CHOWDHURI AND OTHERS." 
Tenancy—Limited interest of tenanoye by lumitation—Non-transferable holding, 
transfer of—Traniferes in possession for mors than 18 yrara—Rent receipts 
—-'Marfatdar’ and ' Gojaratdar ’—Recognition by landlord 

A statnte of limitation operates to oreate a limited interest of tenancy. 

Tho words ' marfatdar’ and ‘gujaratdar’ in rent receipt do not of them- 
salves prove recognition of tenancy, Bach case depends on its own circum- 
stances, and the Court should determine in each case whether or not, on a 
consideration of all the facta—not merely by giving undue weight to words 
used—a legal inference is or is not to be drawn that there has been a recogni- 
tion establishing a relationship of landlord and tenant between one who has 
paid and another who has received rent for a number of years. 

A non-transferable holding was transferred more than 12 years before the 
institution of the suit for ejectment by the landlord: the rent receipts showed 
that the rents were received from the transferee as marfatdar : 

Held, that the statute of limitation barred the suit so far as it sought khas 
possession, but operated to create a limited interest of tenanoy and the plaintiff 
was entitled to rent from the transferee and not mesne profite, 

Appeal by the Defendant No. 1. 

Suit for ejectment. 

The suit was one brought by the plaintiff, the auction- 
purchaser, to recover possession of the disputed land from 
defendant No.1. The claim was resisted on the ground that 


© Letters Patent Appeal No. 17 of 1912, against the decision of Mr Jautice 
Ooxe, dated the 22nd January, 1912 in Appeal from Appellate Decree No. 184 of 
1910, against the deorea of E. Panton, Esq, District Judge of Burdwan, 
dated the 7th -December 1909. reversing that of Babu Gopeswar Banerjee, 
Munsilff, Ist Court of Katwa, dated the 18th December, 1908. 


Vou. KIK.) HIGH COURT. 


defendant No. 1’s predecessor was purchaser of the holding from 
K. To this the plaintiff replied that the holding was not trans- 
ferable and that there was no recognition. The defendant and 
his predecessor showed possession for about 30 years by paying 
rent and obtaining receipts in which K’s name was entered as 
being the tenant and the defendant’s predecessor as marfatdar. 

The primary Court gave the plaintiff a decree for rent, des- 
cribing it as wass/ai in the shape of rent but did not give a decree 
for possession. The lower appellate Court gave a decreg for posses- 
sion with mesne profits. The defendant appealed tothe High Court. 

Babu Mohendra Nath Ray for the Appellant. 

Babu Nares Chandra Sinka for the Respondents, 

The following judgment was delivered by 


Coxe J.—This was a suit for recovery of possession of certain 
land. The defence was that the land had originally been the 
holding of one Kangali, that on Kangali’s death, the heirs were 
unable to pay the rent and that then a portion of the holding was 
settled with the defendant’s father Radhica. The defendant’s 
father and the defendant appear to have remained in possession for 
about thirty years and during that‘*time paid rent and obtained 
receipts in which Kangali’s name was entered as being the tenant 
and the defendant's father as marfatdar. The learned District 
Judge in appeal has held that there was no settlement with the 
defendant’s father Radhica and that the acceptance of rent from 
him as marfatdar did not amount to recognition. He, therefore, 
held that defendants had no right in the land and decreed the suit, 

The defendant appeals to this Court. 

I find it impossible to say that there is any error in law in 
the decision of the District Judge. Assuming that Radhica paid 
rent for many years and obtained receipts in which he was 
recorded as marfatdar and accepting the fact that Kangali who 
was recorded in the receipt as the real tenant, was dead, I do 
not think that these facts must necessarily amount in law to 
recognition of Radhica as tenant. The whole meaning of the 
word marfaidar, if I understand it aright, implies that the rent is 
paid by the marfatdar on behalf of some body and this dis- 
tinguishes the case entirely from that of Naba Kumari Debi v. 
Behari Lal Sen, (1), in which the rent was paid, in the view of 
the Privy Council, on behai: of the payer himself. There can be 
no case here of any imposi 1on on any ignorant raiyat. Radhica 
was a pleade: and a man ot affairs. If he had insisted on the 


(1) (1907) I. L, R. 84 Calo, 902 ; 6 O. L. J. 128. 
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rent receipts being made out in his own name, the landlord could 
probably have claimed nazarana or insisted on ejecting him 
from the holding. These disadvantages Radhica avoided by 
consenting to be regarded as a mere marfaidar. The grant of 
these receipts with the term ‘ marfatdar’ shows in my opinion 
that the landlord expressly intended to guard himself from being 
supposed to recognise the tenancy of Radhica and the fact that 
Radhica continued to accept these receipts in which he was 
described asya marfatdar shows that he accepted that position 
and was willing that the sês#us guo should continue on the under- 
standing that he was not recognised as the tenant. This being 
so it is difficult to see how he could afterwards turn round and 
say that he had acquired title by long continued possession or by 
the acceptance of rent from him by the landlord, At any rate 
whether this view is correct or not, it seems to me to be hardly 
a question of law. The circumstances might not be precisely the 
same in each case and it might be difficult to say how long a 
period of accepting rent might amount to recognition ; but it 
seems to me impossible to sayefrom anything that appears in the 
District Judge’s judgment that there is any erroneous view of law. 


It has also been argued that as Radhica held these lands for 
so many years, he should be regarded as an occupancy raiyat 
under the Bengal Tenancy Act, and it has further been argued 
that as he has been in possession so long he must be regardéd as 
having acquired a prescriptive title and that the District Judge's 
judgment that he is a trespasser is wrong. 


The question however is whether he has ever been a tenant 
at all. If be has not been a tenant, he can not have become an 
occupancy -raiyat. Similarly if he was willing that the money 
should be accepted from him merely as the representative of 
Kangali, there could be no question of adverse possession. The 
fact that Kangali has long been dead, does not appear to me 
necessarily to make much aifference. Kangali according to the 
defence, was dead before Radhica entered into possession of ‘the 
land. The holding is said to be an occupancy holding. The 
real tenants of the holding therefore at that time when Radhica’s 
rights began, were Kangali’s heirs. That being so, the payment 
of rent by Radhica as marfatdar might reasonably, in my Opinion, 
be regarded by the District Judge as being payment on behalf of 
the real owners of the holding. 


The appeal is dismissed with costs. 


VoL, XIX.] HIGH COUET. 


Against this décision, the defendant appealed under section.15 
of the Letters Patent. 


Dr. Rash Behary Ghose and Babu. T Nath Ghosal 
for the Appellant. 


Babus Bepin Behary Ghose ( Fr.) and S. K. Sinha for. the. 
Respondents. 
The judgment of the Court was delivered by 


Jenkins C. J.—This is an appeal under clause 15 of the Letters 
Patent from a judgment of Mr. Justice Coxe who hes confirmed 
the decree of the lower appellate Court. The suit was one 
brought by the plaintiff, the auction-purchaser of a darpatnt, to 
recover possession of the land in suit from defendant No. 1, 
and the case made in the plaint is that defendant No. 1 was a 
trespasser. The Munsiff gave the plaintiff a decree for rent 
though he described it as wass/ai in the shape of rent only. He 
did not give a decree for possession. The decree of the lower 
appellate Court which has been confirmed gave a decree for 
possession with mesne profits. The basis of the plaintiff’s suit is 
that she is entitled to recover posgession from defendant No, 1 on 
the ground that the tenancy which éxisted in favour of one Kangali 
Modak has come to an end—whether by reason of for- 
feiture or abandonment is not clear. The defendant No. 1, on 
the other hand, resists this claim alleging that Radhica Pershad 
Singh, under whom defendant No. 1 claims was purchaser of 
this holding from Kangali Modak.  Tolthis the plaintiff retorts 
that the holding was not transferable and that there was no 
recognition. The defendant No.*1 seeks to meet this by pro- 
duction of receipts extending over a great many years showing 
receipt of rent paid by Radhica Pershad. But it is said on the 
other side that those receipts do not amount to a recognition 
because they are marfatdari receipts and therefore have no such 
legal effect as defendant No, 1 claims. J am inclined to think 
that Courts have yielded too freely to the temptation of being 
blinded to realities by the words marfatdar and gujratdar and 
so the true facts have suffered. At the same time I am bound to 
admit that there are expressions in the cases which would 
suggest that where these words appear no recognition can be 
inferred. I think however each case must be determined on its 
own circumstances, and the Court should determine in each case 
whether or not, on a consideration ofall tne facts—not merely 
by giving undue weight to words used—a legal inference is or is 
not to be drawn that there has been a recognition establishing a- 
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relationship of landlord and tenant between one who has paid 
and another who has received rent for a number of years. 
But in the view I take it is not necessary to come to a decision 
in this case on that ground. I think there is a complete answer 
to the plaintiff's claim in the bar of limitation. The right to 
recover as I have already said must be by reason of forfeiture or 
abandonment. Whichever it be, this event occurred very many 
years more than twelve, prior to the commencement of this 
suit, and thg only way of overcoming this bar would be by 
establishing a case within seetion 18 of the Limitation Act. No 
such case has been made. Therefore, I think that it must be 
held that the statute of Limitation bars the suit so far as it seeks 
possession. But I should be slow in a case of this kind to hold 
that that was a complete extinguishment of the plaintiff's title, 
although there is authority that in cases not dissimilar from the 
present it may have that effect But here I think the circum- 
stances invite the application of the doctrine which enables us to 
hold that the statute of limitation only operates to create a 
limited interest of tenancy, andethat I think has been established. 

For these reasons I would reverse the judgment of Mr. 
Justice Coxe as well as the decree of the lower appellate Court, 
and restore the decree of the Munsiff on the understanding that 
it is not wast/at in the shape of rent but rent that is awarded 
to the plaintiff in this case. We restore also the Munsiff’s decree 
as to costs. The costs of the lower appellate Court and of the 
two appeals in this Court must also be pdid by the plaintiff. 


A. T. M. ° Appeal allowed. 


Before Sir Lawerence Fenkins, B.C.1£., Chief Fustice, and 
Sir Asutosh Mookerjee, Knight, Fudge. 


PROTAP CHANDRA SAHA 
v 


MOHAMMAD ALI SARKAR AND oTHERs.* 


Ecidence, scoclusion of-—Ambiguous document—JIntersst payable, whether monthly 
or yearlyj—-dIntentlon of parties—Previows transactions or oustoms of 
country idence Act (I af 1872), Seos, 92,98. 


Under Sections 92 and 98 of the Indian Evidenoe Act, oral evidence is 
not aomirmble to show the intention of the parties at the time of the contract ; 


*Tetiera Paten Appeal No. 40 0" 1912, against the decision of Mr Jurice 
Coxe, dared the :btu March, 1912, in Appeal from Appellate Decree No +9 of 
910, ag inst the nereg ot Buba Hariprosonno Mukerji, Subordinate Judge, 
3rd Court of Tipperah, dated the 5th October, 1909, modifying that of |} nbu 
Madan Wohan Sah, Munsiff, 2nd Court of Uhandpur, dated the 22nd 


February, 1909. : 


Vou. XTX.) HIGH COURT, 


the intention ig to be gathered from the lauguage used by them in tha 
instrument, 

Evidence of previous transactions between the parties or of the customs 
of the country may be admissible for a limited purpose. 

A kabuliat recited that Interest would be paid by the tenant upon rent 
in arrears at the rate of one anna per rupee, It did not expressly state 
whether interest at this rate was payable monthly or annually : 

Heid, that under the provisions of sections 92 and 93 of the Indian Evidence 
Act, evidence was not admissible to show that atthe time the parties entered 
into the contract of tenancy they agreed that interest would be payable at 
the rate of one anna per rupee per mensem, t 

Appeal by the Plaintiff. . $ 
Suit for rent. ° 

The question in appeal was whether oral evidence was 
admissible to show that the rate of interest was payable monthly 
or yearly. The Court of first instance allowed evidence to be 
given as to what was intended and came to the conclusion 
that the interest payable was payable monthly. The lower 
appellate Court held that the kadu/zat was ambiguous, and that 
evidence could not be admitted to show what was really inten- 
ded, and allowed damages at the ratg of 25 per cent. upou the 
amount in arrear, The plaintiff appealed to the High Court, 


Drs, Rash Behary Ghose and Sarat Chandra Bysak for the 
Appellant. 
Babu Kritant Kumar Bose for the Respondents. 


The following order of remand was passed by 


Coxe J.—This appeal arises out of a suit for rent based on 
a kabultat. The original kabuliat could not be obtained and 
secondary evidence has been given ‘of it. The only point that 
arises in this appeal relates to the rate at which the landlord 
is entitled to interest. The learned Subordinate Judge has 
given damages at 25 per cent. and no interest ; and the land- 
lord appeals. 

The stipulation in the Aadu/sat which relates to interest js 
regarded by the learned Subordinate Judge as unintelligible. 
Apparently the stipulation is that in the event of default in the 
payment of rent, the tenant shall pay interest at the rate of 
6+ per cent. After the word six anda quarter, comes another 
word which has been penned through and another word has 
been substituted. This last word could not be deciphered by 
the learned Subordinate Judge nor by either of the learned 
vakils who appear in this appeal. The document itself does 
not show what period th rate 64 covers. The landlord’s case 
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Ortz, is that this rate is the rate per mensem. It is argued on his 


1913. behalf that the defendant in his written statement did not 
Protap Chandra COntend that the rate in the éAndu/iat was the rate per annum 


v. and that inar i j i ; 
RRE aes d that the ordinary rate 0f interest in this country is the 
nee rate per mensem., But it appears that the 4adusiat had not 
om á been filed when the defendants filed their written statement 


and in that written statement they were merely contesting the 
claim so laid inethe plaint in which undoubtedly the rate was 
stated to be 6} per mensem. 

As to the contention that the rate of interest in any 
vernacular document in” this country must be presumed to be 
arate per mensem, that is certainly not a presumption of law 
which I am bound to take for granted, It is a matter which 
will have to be proved by evidence like any other fact, . 

It was held in the case of Manmatha Nath Chowdhury v. 
Nabin Chandra Sanyal (1) that extraneous evidence can be 
given to clear up an ambiguity of this nature and it appears 
in this case that evidence of that kind was given. The learned ~~ 
Subordinate Judge, however, has not considered that evidence 
but has proceeded exclusively on the document itself, It 
appears to me that in this the learned Subordinate Judge erred 
in law. If the document itself was ambiguous and extraneous 
evidence would be given to clear up the ambiguity, the Subor- 
dinate Judge should in my opinion have considered that 
evidence and on the strength of that evidence should have arrived 
at some conclusion, also what was the intention of the parties, 
that is to say, whether the rate of interest agreed upon by them . 
was 6} per mensem, or per Annum, or per kis or any other rate. 
The case must, I think, go back to him for a finding on this 
point. 

It has also been argued that the rate claimed, should not be 
allowed as it isa hard and unconscionable rate. No doubt it 
was held in Narendra Kumar Ghose v. Gora Chand Podder (2) 
and Kali Nath Sen v. Tratlokhya Nath Roy (3) that a stipulation 
for excessive interest need not be enforced by the Courts if it 
is thought to be exorbitant. The rulings on this point, however, 
were not necessary for the purposes of the decisions and I find 
some difficulty in understanding how the Courts could decline 
to enforce such stipulations in the absence of any proof of 
undue influence or fiduciary relations. But I think that I need 


(1) (1910) 14 C0. L. J, 97; 14 0, W. N, 1100 
(2) (1906) I, L. R 88 Cale. 683;80 L. J, 391, 
(8) (1899) I L. R. 26 Calc. 816, 
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not go into this point because it was not raised apparently in 
the Courts below. In the Subordinate Judge’s Court of course 
the defendant, succeeded ; and it was not necessary for him to 
raise this point. But in the Munsiff’s Court he failed and the 
rate claimed by the landlord was decreed. It is clear from the 
judgment of the Munsiff that it was not pressed before him and 
no evidence was given to show that this rate was one that’ ought 
not to be enforced, even if it had been agreed to by the tenant. 
I think therefore that it is undesirable to make any further 
enquiry on that point. 

Accordingly the appeal will be allowed and the cafe will go 
back to the learned Subordinate Judge in order that he may 
come to a finding after consideration of allthe evidence in the 
case as to what was the intention of the parties with reference 
to the rate of interest the tenant wasto pay and the case will 
“ be disposed of according to that finding. 

Costs will abide the result. 

Against this decision, the plaintiff appealed under section 15 
of the Letters Patent. 

Dr, Sarat Chandra Bysak for the Appellant. 

Babu Kritant Kumar Bose for the Respondents, C. A. V. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiff landlord 
under clause 15 of the Letters Patent against the judgment of 
Mr. Justice Coxe in a suit for rent. The substantial question in 
controversy between the parties is as to the rate at which interest iş 
payable upon the amount of rent in arrears. The contract between 
the parties is embodied in a &adusiat executed on the zoth of June 
1872. This document recites that interest would be paid by the 
tenant upon rent in arrears at the rate of I anna per rupee. 
The document does not expressly state whether interest at this 
rate was payable monthly or annually. 

The Court of first instance allowed evidence to be given as to 
what was intended, and came to the conclusion that the interest 
intended to be payable was at the rate of I anna per rupee per 
month, that is 75 per cent. per annum. A decree was made 
accordingly in favour of the landlord. Upon appeal the Subordinate 
Judge held that the document was ambiguous, and that evidence 
could not be admitted to show what was really intended, in view 
of the provisions of section 93 of the Indian Evidence Act. In 
this view, the Subordinate Judge allowed damages at the rate of 
25 percent upon the amount in arrears. The landlord then 
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vive appealed to this Court and upon his appeal Mr. Justice Coxe 
1918. has set aside the judgment of the Subordinate Judge and 
Protap Chandra Têmanded the case for reconsideration upon the evidence. The 
learned Judge has held upon the authority of the decision in 
un Manmatha Nath Chowdhury v. Nabin Chandra Sanyal (1) 
basah ian, if that evidence is admissible to show that the words used in the 
contract of tenancy were intended to provide that interest at the. 
prescribed rate should be calculated monthly. The plaintiff is 
not satisfied with the order of remand which has been made in 
his favour and has preferred this appeal under the Letters Patent. 
His contention is that upon a true construction of the contract of 
tenancy, interest ought to be decreed in his favour at the rate 
of 75 per cent. per annum. He has convinced us that the order of 
remand is erroneous, but he has failed to satisfy us that the 

interpretation he puts upon the contract is correct. 


v. 
Mohammad Ali, 


In view of the provisions of sections 92 and 93 of the Indian 
Evidence Act, it is plain that oral evidence was not admissible to 
show what was intended by the parties; the intention must be 
gathered from the language used by them in the instrument. 
The case of Manmatha Nath Chowdhury v. Nabin Chandra 
Sanyal (1) is really of no assistance. The learned Judges who — 
decided that case did not specify the evidence which would be 
admissible to interpret the instrument; they relied merely 
upon the decision in Makomed Sumsooddeen v. Moonshee Abdool 
Hug (2) which was decided before the Indian Evidence Act 
was placed on the Statute Book. In that case Mr. Justice 
Campbell held that where money had been advanced on an 
agreement to pay interest at 5 per cent. evidence was admissible - 
to show, on the basis of a° previous transaction between the 
parties, and the custom of the country, that what was intended 
was that interest at § per cent., was payable per month and not 
per annum. It is not necessary for our present purpose to 
determine whether evidence of this description would be 
admissible under the provisions of the Indian Evidence Act. 
It may be pointed out, however, that evidence of previous 
transactions between the parties or of the custom of the country 
may be admissible for a limited purpose. Thus to take one 
illustration—it has been held that evidence may be allowed to be 
given in anticipation of some obvious defence, for instance, 
evidence of prior transactions between the parties, to construe a 


(1) (1910) 14 O. L, J, 97 ; 14 0. W. N, 1100. 
(2) (1864) W, R. Gap. No, 379, 
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term in a contract, in rebuttal of a possible customary meaning: 
Richard Bourne v. Samu: Gathf (1). Similarly in Robinson v. 
Mollett (2) it was held that though a writing is conclusive 
as to the terms of the contract expressed thereby, and though 
what is not in the writing cannot be part of the terms, yet 
evidence may be given of customs of trade tacitly incorporated 


in the contract, provided that the express terms of the writing: 


are not so inconsistent with the custorn as to exclude it. In the 
case of Cumming v. Shand (3) evidence was allowed to be given, 
of course of dealing between a person and his Baak to prove 
that the Bank had agreed to honour the customers’ cheques 
drawn against the cash part of his account, notwithstanding that 
the balance of account of cash and goods was against him. To the 
same effect is Garnett v. M kewan (4) where it was assumed that 
evidence of usage or course of dealing would be admissible to 
show that where a person has accounts at two branches of a 
Bank, the bankers had undertaken to cash cheques at one branch, 
though the whole account showed that the customer had no 
- sufficient balance. Again in Rowchi ife v. Leigh (5) evidence of 
custom as also of previous transactions “between the parties was 
allowed to be given for a limited purpose. In the case before us, 
however, no such consideration arises, because the only evidence 
upon which the plaintiff relies is direct oral evidence to the effect 
that at the time the parties entered into this contract of tenancy 
they agreed that interest would be payable at the rate of 1 
anna per rupee per month, although in the contract itself all 
that was inserted was that interest would be payable at the rate 
of 1 anna per rupee. In our opinion, evidence of this 
description is clearly not admissible under the provisions of the 
Indian Evidence Act. This view is fortified by illustration (6) 
to section 93 of the Indian Evidence Act which is to the 
following effect—A deed contains blanks. Evidence cannot be 
given of facts which would show how they were meant'to be filled. 
If for instance in this particular case the contract had said that 
interest would be payable at the rate of 1 anna per rupee, and 
there was a blank, it would not be permissible to the parties to 
show whether the word intended to be inserted in the blank 
space was " year” or ‘month.’ We are therefore clearly of 


(1) (1844) 11 Clarke and Finnelly 45, 

(2) (1874-5) L. B. 7 H. L. 802, 

(3) (1860) 5 H. & N. 95; 120 R. B. 498; 29 L. J. Exch. 129, 
(4) (1872) L. R. 8 Exch, 10 (14). (b) (1877) 6 Oh. D, 286. 
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Orvin, opinion that the order of remand ought not to have been made 
1918, by the learned Judge. 
idan: Ohandra The result is that this appeal is allowed, the order of Mr. 
v Justice Coxe set aside and the decree of the Subordinate Judge 
Mohammad AH, 
peu restored. 
Hookerjee, J. We are not in a position to consider the propriety of the 
Nn judgment of tlte Subordinate Judge, because there is no appeal by 
the defendant against that judgment. 
Theré wil be no order for costs of this appeal. 
A. T. M, ` _ Appeal allowed. 
Before Sir Asutosh Mookersee, Knight, Fudge, and Mr. Fustice 
Beacheroft. 
Orvin PANKHABATI CHOWDHURANI 
Brandeis Vv. 
xe NANI LAL SINGH." 
April, 29, 30, 7, , ? 
2o oluntary payment— Paymeni by recersioner under section 310A of the Dode of 


Oie? Procedure (Act XIV Of 1888), +f coluntary payment——Contract Act _ 
(IX of 1872), Seo. 69-—' Interested in payment of monoy’—Ront deorse 
against Hindu widow—Deores, ewooution of, against other property than 
estate in arrear—Reversioner, payment by—Payment in satisfaction of 
judgment-dobt, 


A reversionary heir in making payment under section 810A of the Code of 
Civil Procsdure, 1882, and obtaining a reversal of the sale, makes such deposit 
as a person interested in the payment of money which the Hindu widow, as a 
judgment-debtor, was bound by law to pay. Such a case is outside the rule ~ 
enunciated in Ramtahal v, Biseswar (1). 

The effect of an execution sale of property in the hands of a Hindu widow, 
depends upon two factors, which involve matters of fact as well as of law, 
namely, first, the nature of the debt satisfied by the sale, and, secondly, the 
scope of the execution proceedings. 

The words ‘interested in the payment of money which anotber is bound 
by law to pay’ in section 69 of the Indian Oontract Act, include the apprehen- 
sion of any kitid of logs or inconvenience, and not merely the actual detriment 
capable of assessment in money. Hence a reversioner in paying to protect hia 
reversionary interest under section 810A of the Code of Civil Procedare, 1882, 
is interested in the payment of money. 

Nabin Kishna v, Monmohun (2), Smith v. Dinonath (8), Bama Sundari v, 
Adhar Ohunder (4), Bindudashini v, Harendra Lai(b), Radha Madhub v, 


* Appeal from Appellate Decree No, 188 of 1911, against the decree of 
8. S Skinner, Esq., District Judge of Purnea. dated the 28th June, 1910, 
affirming that of Babu Nogendra Nath Dhar, Subordinate Judge of Purnea, 
dated the 20th December, 1909. - 


(1) (1875) L. R. 2, I. A, 181 (148); 15 B. D. R. 208 ; 23 W. B, 305. 
(2) (1881) I, L. R. 7 Oalo, 873. (9 (1804) L L. R. 22 Gale, 28. 
(B) (1885) I. L. R. 12 Calo, 213. 46) (1897) I. L, B. 25 Oslo, 805. 
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Sasti Ram (1), Tulsa Kunwar v. Jageshar (2), Parbhu Narain v, Beni Singh (3), 
Mahendra v. Bhuban (4), Suchand v. Balaram (5) and Jognarain v. Badri 
Das (6) referred to, 

Bepin Behari v, Kalidas (T) and Baikunto v, Udoy (8) distinguished. 

When payment is made under section 810A of the Oode of Civil Procedure, 
1882, the payment excepting that of damages payable to execution-purchaser, 
is made in satisfaction of the judgment-debt. 

Mahendra v. Bhuban (4) and Jognarain v, Badri Das (8) referred to, 

Appeal by the Defendant. 

Suit for recovery of money. 0 t 

In execution of a decree for arrears of rent against a Hindu 
widow in possession, the decree-holder sold a property other than 
the tenure in default. The plaintif, who was a reversioner, 
deposited the neccessary amount under section 310A of the 
Code of Civil Procedure of 1882 and the sale was set aside. He 
then brought a suit for recovery of the money so paid. The 
Courts below decreed the suit. 

Babus Dwarka Nath Chuckerbuity and Fogendra Nath 
Mukherjee for the Appellant. 

Babus Bepin Behary Ghose’and Lalit Mohon Ghose for the 
Respondent. ° 


The judgment of the Court was delivered by 


Mookerjee J .—This is an appeal by the defendant in a suit 
for recovery of money. The circumstances under which this 
litigation was commenced are not in controversy. The 
appellant is in possession of the estate left by her husband 
Mathur Lal Singh, One Ghanasyam Misser obtained a decree 
against her for recovery of arrears of rent of a tenure and in exe- 
cution of that decree proceeded to sell a property other than the 
tenure in default. The sale took place on the 5th November, 
1908, and the property passed into the hands of a stranger to the 
proceedings, On the 5th December following, the plaintiff made 
an application under section 310A of the Code of Civil Procedure 
of 1882, for leave to deposit the amount requisite for the can- 
cellation ofthe sale. He alleged that he was the reversionary 
heir to the husband of the appellant and that he was entitled to 
have the sale set aside for the preservation of his reversionary 
interest. This application was contested but was allowed on 
the 22nd February, 1909 by the Subordinate Judge. On appeal 
to the District Judge the order was confirmed on the 12th May, 


ay (1899) I.L R, 26 Calc. 826, (5) (1910) I. L R. 38 Oalo, 1, 
(2) (1906) I. L. R. 28 All. 563. 6) (1911) 16 0. L J. 158. 
(8) (1909) 14 0, W. N, 861, (7) 901 60. W.N, 836, 

(4) (1910) 12 0, LX J. 566, _» (8) (1905) 2 0. L. J. 811, 
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1909. The sum required was deposited under section 310A and 
the sale was set aside, Onthe 23rd June, the plaintiff com- 
menced this suit to recover from the defendant the money paid 
by him. The Courts below have decreed the suit. On the 
present appeal the decree of the District Judge has been 
challenged on the ground that the payment was voluntary and 
that the sum paid by the plaintiff was not lawfully payable by 
the defendant. In our opinion, there is no substance in this 
contention. 4 

The learned yakil for thé appellant has argued that the pay- 
ment was voluntary, because the effect of the sale would have- 
been to leave untouched the reversionary interest of the plaintiff. 
In support of this view, reliance has been placed upon the cases 
of Batjun Doobey v. Brig Bhookun (1), Kristo Gobind v. Hem 
Chunder (2) and Braja Lal v. ¥tban Krishna (3) confirmed on 
appeal by their Lordships of the Judicial Committee in ¥1dan 
Krishna v. Brojo Lal (4) and Atreshur v. Kamal Kumar (5). 
It has been contended in substance that as the sale had been 
held in execution of a money decree against a Hindu widow, 
her limited interest alone had passed to the purchaser and that 
the plaintiff was not called upon. to protect his reversionary 
interest which was really not in jeopardy. It is not necessary, 
for our present purpose, to determine what precise interest 
passed at the sale. It is sufficient for us to hold that the ques- 
tion of the true effect of the sale was a matter for serious con- 
troversy. The decree-holder had professed to sell the entire 
interest in the estate; the aucfion-purchaser also claimed to 
have acquired such interest, It was in this view alone that the 
plaintiff could be permitted to apply for reversal of the sale 
under section 310A of the Code of 1882. That section provides 
for an application by a person whose immovable property has 
been sold under Chapter XIX of the Code of 1882. It was open 
to the decree-holder, the auction-purchaser and the judgment- 
debtor at the time to oppose the application on the ground that 
all that had passed at the sale was the limited interest of the 
widow, that the immovable property of the then applicant had 
not been sold, and, that, consequently, he was not competent to 
make the application. On the other hand, the reversioner 
asserted that the entire interest inthe property had been sold 
and he was allowed to have the sale set aside on that footing. 


(1) (1876) I, L. B. 1 Cale. 188; L, R.2 I. A 275 ; 24 W.R. 806. 
(2) 11889) I. L. R. 16 Galo. 611. (4) (1908, I. L. B. 80 Cale. 560, 
(8) (1898) I. L. B, 26 Calo, 288. (8) (1918) 17 O, W. N, 887, 


Vou. XIX.) _ HIGH cOURT. 


Whether, if he had not got the sale reversed, his interest would, 
as a matter of law, have been affected, is a question which does 
not call for our decision on the present occasion. The effect of 
a sale of this description depends upon two factors, which 
involve matters of fact as well as of law, namely, frst, the nature 
of the debt satisfied by the sale ; and, secondly, the scope of the 
execution proceedings. If, under these circumstances a rever- 
sionary heir makes a payment under section 310A of the Code 
of 1882 and obtaining a reversal of the sale, there can be no 
room for serious controversy that the case does not fall within 
the rule enunciated in Ramiahal v. Biseswar (1), ybut that he 
makes such deposit as a person ifiterested inthe payment of 
money which the judgment-debtor was bound by law to pay. 
There is no foundation also for the contention of the appellant 
that a payment of this description must be deemed a voluntary 
payment, unless and until it is established that the sale would 
have actually prejudiced the position of the person who pays the 
money. This argument is opposed to the decision of their Lord- 
ships of the Judicial Committee in the cases of Fatima Khatoon 
v. Mahomed Fan (2), Doolli Chand v. Ram Kishen Singh (3), 
Dakshina Mohan Roy ChowdhYy v. Saroda Mohan Roy Chow- 
dhry (4) and Kankaya Lal v. The National Bank of India (5). The 
same view is supported by a long series of decisions of this Court, 
amongst which may be mentioned Sindubashint v. Harendra 
Lal (6) Suchand Ghosal v. Baloram Mardana (7), Nabin 
Kishna v. Monmohun (8), Smith v, Dinonath (9), Radha 
Madhub v. Sasti Ram (10), Bama Sundari v. Adhar Chunder (11), 
Parbhu Narain v. Bent Singh (12), Mahendra v. Bhuban (13) and 
Fognarain v. Badri Das (14).* As was pointed by Sir John 
Stanley C. J. in the case of Zulsa Kunwar v. Fageshar Prasad (15) 
the terms of section 69 of the Indian Contract Act Jay down a 
more comprehensive rule than is supported by any English 
authority. The words ‘interested in the payment of money 
which another is bound by law to pay,” may include the apprehen- 
sion of any kind of loss or inconvenience, and not merely the 


(14; (1875) L B. 21. A- Te 15 B, L. E 208; 28 W RB, 305, 


B 
(2) (1868) 12 M, T. A. 85 ; 1 B, L. R. P, O. 21; 10 W. B. P. 0. 29. 
G fisi L R. 8 I. A. 98; I. L. R. 7 Oale. 648, 
(4) (1898) L. R, 201. A. 160 ; I L. R, 21 Calo, 142. 
(5) (1918) 17 0 L. J. 478; 1. TL, R 40 Cale. 598: 17 0. W. N. 541. 
6) (1897) I L. R. 25 Calo. 805 11) (1891) I. L. R, 22 Cale, 38. 
4 (1910) I L. R 88 Cale, 1. 12: (1809) 14 0. W. N 361. 
(8) (1881) I. L R. 7 Cale. 673. (18) (1910) 12 O.L. J A66 ; 14 0. W., N. 945, 
9) (1885) I L. B. 12 Oale, 218, (14) (1911) 16 O. L, J. 158, 
(10) (1899) I L. B 26 Calo. 826, (15) (1908) I, L. R 38 All, 583 
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actual detriment capable of assessment in money. Cf. Valpy v. 
Manley (1). Reliance, however, has been strongly placed upon 
the cases of Bepin Behari Sarnokar v. Kalidas Chatterjee (2), 
and Satkunto Nath Dey xv. Udoy Chand Matt (3) as authorities 
in support of the contrary view. In our opinion, the cases 
mentioned are plainly distinguishable. In these cases the person 
who made the payment had no interest at all in making the 
payment. By no- conceivable method of reasoning, whether 
upon the facts of the case or of the law applicable thereto, could 
it be maintained for a moment that the sale would have affected 
the position of the person who made the payment. A payment 
made under these“circumstahices might rightly be held to have 
been made by a person who has no interest in the payment of 
money. Nor do we feel pressed by the decision in Yogarbal v, 
Nama Frllat (4) which has been already doubted in the cases of 
Dortlaly. Patti Ram (5), and Fognarain v. Badri Das (6). 
We must hold accordingly that, in the case before us, the 
plaintiff was interested inthe payment of the money which he did 
actually pay. The only other question which requires considera- 
tion is, whether the defendant was bound by law to pay this 
money. It has been argued before usthat as the payment was 
made after the sale had actually taken place, the defendant at 
that stage was no longer bound by law to pay the money. This 
contention is ingenious but manifestly unsound, The sale had 
not then been confirmed and consequently the debt had not been 
satisfied ; indeed, ıt is conceivable that execution might be taken 
again for recovery of the judgment-debt if the sale was not 
confirmed on account of irregularity or any other valid reason, 
Besides it is clear that when payment is made under section 310A, 
the payment is made in satisfaction of the judgment-debt: 
Mahendra v, Bhuban (7) Fognarain v. Badri Das (6). This 
reason, however, does not apply to that portion of the sum 
deposited which represents the damage payable to the execution- 
purchaser. From this stand point, it was suggested in the case of 
Suchand Ghosal v. Baloram Mardana (8) that a person in the 
position of the plaintiff might not be able to recover that portion 
of the deposit. The propriety of this view has not been 
contested on behalf of the respondent. 

(1) (1845) 1 O. B. 694; 68 B. B. 778; 14 L, J O. P. 204; 9 Jur. 452, 

(2; 11901) 6 0. W. N 386. 

(3) (1805: 80. L, J. 311. (6) 13911) 18 O, L. J 188. 


(4) (1909) 1. L. B. 83 Mad 15, (7) (1910) 12 0. L, J. 566 ; 14 O, W. N, 945, 
(5) (1911) 8 A, L, J. 622, (8) (1910) I. L, R. 38 Cale, 1. 
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The result is that this appeal is allowed in part, and the 
decree of the Court below modified. The plaintiff will have a 
decree for Rs. 1825 with interest and costs in all the Courts. As 


“the appeal has substantially failed, the respondent will be entitled 


to his costs in all the Courts. We assess the neanng fee in this 
Court at five gold mohurs, 


A. T. M. Appeal allowed in part, 





Before Sir Asutosh Mookerjee, Knight, Fudge, dnd Mr. Fustice 
Beachcroft. a 


PROTAP NARAIN MUKERJEE 
v, 


BIRAJ DASI.* 
Hjeotment— Disolaimer, what is—Adverse possession of limited interest. 


A disolaimer must be a renunciation by the party of his character of 
tenant either by setting up a title in another or by claiming title in himself. 

Dos v, Cooper (1) followed 

A mere renunciation of tenancy without denial of the landlord's title, 
though it may operate as a surrender, cannot amount to a disclaimer, 

Dos v Stagg (2) followed, 

Where in a rent suit, the tenant dgtendant repudiated the plaintiffs 
allegations that there was some land recorded in his name in the books of the 
plaintiff and that be had paid rent in respect thereof and asserted that thers 
was no relationship of landlord and tenant between the plaintiff and himself 
in respect of such land : 

Heid, that such allegations were not a disclaimer of the title of the landlord 
and did not terminate the tenancy. 

Thera may be adverse possession in respect of a limited interest in land, 

Ishan v. Ramranjan (8) followed, 


Appeal by the Plaintiff. 


Suit for ejectment or in the alternative, for assessment 
of rent. 

In 1888, the plaintiff's father instituted a suit for recovery 
of arrears of rent against the predecessor of the defendant. He 
alleged that the then defendant was recorded as a tenant in his 
books in respect of a tenancy held at an annual rent of Rs. 46, 
and that, notwithstanding demands regularly made, the defendant 
had failed to pay rent. The plaintiff further stated that he 


* Appeal from Appellate Decree No, 21°23 of 1910, against the deeree of 
Rabu Ambica Charan Mukerjee, Subordinate Julge of Midnapur, dated the 
29th Macb, 1910, affirming that of Babu Kiran Chandra Mitra, Munalff of 
Ghatal, dated the 16th February, 1909, 


(1) (1840) 1 Man, & G. 185 (189); 66 R, R. 813. 


(2) (1839) 8 Bing. N. 0. 564; 50 B. R, 8)3. 
(3) (1908) 2 O, L. J. 126. 
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had not been able to identify the land inthe occupation of the 
defendant nor to ascertain its area and boundaries, He con- 
sequently asked for relief under section 158 of the Bengal 
Tenancy Act. The defendant in his written statement asserted 
that there was no land or tenancy recorded in fact in his name, 
that he had not paid rent in respect of land alleged to be so 
recorded, and that there existed no relationship of landlord and 
tenant between him and the plaintiff as averredinthe plaint. The 
defendant, however, proceeded to add that there was a tenancy 
in the name of K, of which the annual rent was Rs, 123, that 
he himself “wasesa co-sharer in the land of that tenancy, and he 
complained that although a suit had been brought in respect of 
the land of the tenancy, he had not been joined asa party 
defendant, He further asserted that he had no connection with 
any land other than the land of the tenancy of Rs. 123. 

The Courts below dismissed the suit on the ground that if 
the defendant were originally tenant, his tenancy was forfeited 
by disclaimer of the title of the landlord in 1888, and that from 
that time, the right of the plaintiff to recover an was 
extinguished by limitation. 

Dr. Rash Behary Ghose, Babus Baidya Nath Dutta and 
Mohini Nath Bose for the Appellant. 

Babus Mahendra Nath Rav, Biraj Mohan Mojumdar and 
Baranastbast Mukherjee for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiff in a suit 
framed, in the alternative, for ejectment or for assessment of 
rent. The Courts below havg dismissed the suit on the ground 
that if the defendants were originally tenants, their tenancy was 
forfeited by disclaimer of the title of the landlord in 1888 and 
that, since then, the right of the plaintiff to recover possession 
has been extinguished by limitation. The substantial question 


‘in controversy, consequently is whether or not there was a 


disclaimer in 1888 sufficient to operate as a forfeiture of the 
tenancy of the defendants, if it be assumed that they were the 
tenants of the plaintiff, ` 

It appears that in 1888 the father of the plaintiff instituted 
a suit for recovery of arrears of rent against the predecessor of 
the defendants. He alleged that the then defendant was 
recorded as a tenant in his books in respect of a tenancy held at 
an annual rent of Rs. -56, and thar, notwithstanding demands 
regularly made, the defendants had failed to pay rept. The 
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plaintiff further stated that he had not been able to identify the 
land in the occupation of the defendants nor to ascertain its area 
and boundaries. He consequently asked for relief under sec- 
tion 158 of the Bengal Tenancy Act. The defendant ın his 
written statement asserted that there was no land or tenancy 
recorded in fact in his name, that he had not paid rent in respect 
of land alleged to be so recorded, and that dhere existed no 
relationship of landlord and tenant between him and the plaintiff 
as averred in the plaint. The defendant, however, proceeded 
to add that there was a tenancy in the name ofone Karunamoy 
Pal deceased, of which the annual rent was Rs. 123, that he 
himself was a co-sharer in the land of that tenancy, and he 
complained that although a suit had been brought in respect of 
the land of that tenancy, he had not been joined as a party 
defendant. He further asserted that he had no connection with 
any land other than the land of the tenancy of Rs. 123. The 
suit of 1888 ultimately failed, because it was held that a claim 
for rent could not be joined with a prayer for relief under 
section 158 of the Bengal Tenancy Act, and a proceeding under 
the latter section could not be prosecuted at the instance of the 
plaintiff as a co-sharer landlord. What followed after this 
unsuccessful attempt on the part of the father of the plaintiff in 
1888, does not appear, but it is stated in the plaint of this suit 
that in 1907 the plaintiff brought a suit on account of the land 
now: in dispute and that as the defendants denied the relation- 
ship of landlord and tenant, he withdrew the suit with liberty 
reserved to institute a fresh suit on the same cause of action, On 
the 23rd January 1908, the present litigation was commenced, 
The question for determination 1s, whether there was a disclaimer 
in 1888, as a result of which the tenancy, if any, of the defendants 
terminated, because if there was a termination of the tenancy 
in 1888, a suit for ejectment commenced in 1908 is liable to be 
dismissed on the ground of limitation. In our opinion, there 
was no disclaimer of the title of the plaintiff in 1888. 


The defendant in the second paragraph of the written 
statement in the suit of 1888, repudiated the allegations that 
there was some land recorded in his name inthe books of the 
plaintiff and that he had paid rent in respect thereof. He 
asserted that there was no relationship of landlord and tenant 
between the plaintiff and himself-in respect of such land. An 
allegation of this character is not a disclaimer of the title of the 
landlord and does not terminate the tenancy. It was observed 
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by Chief Justice Tindal in the case of Doe v. Cooper (1) a dis- 
claimer, as the word imports, must be a renunciation by the 
party of his character of tenant either by setting up a title in 
another or by claiming title in himself. It had been previously 
explained by the same learned Chief Justice in the earlier case 
of Doe v. Stagg (2), that a mere renunciation of tenancy without 
dental of the landjord’s title, though it may operate as a surren- 
der, cannot amount to adisclaimer. In the litigation of 1888, 
the defendans did not set up title in a stranger nor did he set up 
a title in himself. On the other hand, if any inference may be 
drawn against him from the third and fourth paragraphs of 
his written statement, his case was that the land in his occupa- 
tion formed part of a tenancy of Rs. 123. That clearly is not 
a disclaimer of the title of the plaintiff. It may be a disclaimer 
of liability to pay separate rent as claimed by the plaintiff; but 
it is impossible to construe the written statement as embodying 
an assertion that the land did not belong to him. We must 
accordingly hold that there was no disclaimer in 1888, and, 
time did not commence to Tun against the plaintiff from that 
date. The ground assigned by the Courts below in support of 
their decisions cannot consequently be maintained. 


The result is that this appeal is allowed, the decree of the 
Courts below discharged and the case remitted to the Court of 
first instance to be retried. In view of the difficulties which 
have already arisen, the questions for re-investigation may be 
usefully specified here. It is plain that the plaintiff is not 
entitled to a decree for ejectment. If it is the case of the 
plaintiff that since 1888 the defendants have professed to hold 
the disputed land as tenants, they have acquired the status of 
tenant by assertion of that title for the statutory period ; because, 
as explained in the case of /shan Chandra v. Ramranjan (3) 
there may be adverse possession in respect of a limited interest 
in land. In this view, the learned vakil for the plaintiff has 
conceded that the claim for ejectment cannot be profitably pressed. 
But he has urged that the claim for assessment of rent should be 
tried out. In relation to this question, the first point for 
consideration will be, whether the disputed lands are rent-free 
as alleged by the defendant, If they are found to be rent-free 
and not part of the ma/ lands of the plaintiff, the claim must 

(1) (1840) 1 Man, & G. 185 (189) ; 56 B B. 813. 


(2) (1889) 5 Bing. N. O, 564; 60 B, R. 808, 
(3) (1905) 20, L J, 186. 
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stand dismissed. If they are not rent-free, the plaintiff is entitled 
to have rent assessed in respect thereof, unless the lands are 
included in some tenancy for which the defendants pay rent to 
the plaintiff. The parties will be at liberty to adduce fresh 
evidence on the questions which require consideration. The 
costs incurred up to this stage will abide the result. 


A. T, M. Appeal allowed ;ecase remanded, 


Before Mr. Fustice Coxe and Mr. Fustice Ray. 
JADAB CHANDRA MUKERJI° 


v 


JOY GOPAL BHATTACHARJEE AND OTHERS." 


Appeal, if tics—Ordar setting anda exeoution sale— Bengal Tenancy Aot (VILL 
of 1885), Seo 178—Frawd, allegation of—Allegation found against 
petitioner-—Oitul Procedure Code ( Aol V of 1808 ), Seo, 47, 


No appeal by auction-purchaser lies against an order setting aside a Bale 
under section 173 of the Bengal Tenancy Act, although there was an allegation 
of fraud whioh was found against the petitioner judgment-debtor, 

Oases on the subject reviewed, a 

Appeal by the Auction-purchaser, 

Application by some of the judgment-debtors to set aside 
auction-sale under section 173 of the Bengal Tenancy Act. 

The material facts and argument are set out in the judgment, 

Babus Sarat Chunder Roy Chowdhry and Charu Chunder 
Bhuttacharjee for the Appellant. 

Bahu Sajani Rant Sinka for the Respondents, 

The judgment of the Court was delivered by 


Coxe J.—In this case one of the judgment-debtors applied 
to set aside a sale partly on the ground of fraud in the publi- 
cation and conduct and partly on the ground that the property 
had been purchased by one of his fellow judgement-debtors, 
The Munsiff though apprently he was not satisfied with the 
proof of service of notice, yet refused to set aside the sale on 
the ground of irregularity in publication and conduct, for this 
is the effect of his order. But he did set aside the sale on 
the second ground namely that the real purchaser was one of 
the judgement-debtors, The auction-purchaser appealed to 
the Subordinate Judge and the Subordinate Judge held that no 
appeal lay, 


* Appeal from Appellate Order No 406 of 1912 with Rule No, 5356 of 1912, 
against the order of Babu Debendra Nath Pal, Officiating Subordinate Judge, 
iot Oourt, of Jessore, dated the 39th June, 1912, affirming that of Babu §, O, 
Hen, Munti, 2nd Ovart, at Narail, dated the 18th December, 1911, 
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The auction-purchaser appeals to this Court. It appears 
to us that the current of authority is tothe effect that no appeal 
lies in this case. In the case of Roghu Singh v. Misri Singh (1) 
it was held that no appeal lay from an order setting aside a 
sale under section 173 of the Bengal Tenancy Act, and 
the learned Judges held that the order in question could not 
fall under sectjon 244 of the Civil Procedure Code, because 
the appellant that is to say, the auction-purshaser was an outsider 
and not a party to the suit in which the decree was made, Then 
again in the case of Harabandhu Adhikari v. Harish Chandra 
Dey (2) it was held that the appeal lay at the instance of the 
auction-purchaser against an order setting aside a sale under 
section 173 of the Bengal Tenancy Act, andthe learned Judges 
remarked that the question is not one between the judgment- 
debtor and the decree-holder, or their representatives, but 
between persons who were not parties to the suit and the 
auction-purchaser, and we fail to see how sucha case can be 
brought within the provisions of section 244. The learned 
pleader for the appellant relies on the case of Chand Monee 
Dasya v. Santo Monee Dasya (3) in which it was heldina 
similar case to this that the judgement-debtor can appeal; but 
the effect of that decision has been very considerably weakened 
by the unreported decision in Rule No. 2159 of 1898 decided 
on the 24th November 1898 by the same Judges. In that case 
they say that in the case reported in XXIV Calcutta the appellant 
was a judgment-debtor or one of the judgment-debtors and a 
party to the suit, while in the case in XXI Calcutta the 
appellant was the auction-purchaser described in the judgment 
as an outsider. The learned Judges relied on this circumstance 
as showing that there was no real conflict between the 
case reported in XXI Calcutta, 825 and the case reported 
in XXIV Cal. 707. It may perhaps be somewhat difficult to 
reconcile these decisions with Aira Lal Ghose v. Chunder Kanto 
Ghose (4) and perhaps if the matter were restntegra, we might 
hesitate in holding that in the circumstances of this case no 
appeal would lie at the instance of the auction-purchaser, but the 
point must now be regarded as settled, 

Secondly, it bas been argued that as the original application 
was not only under section 173 but was also to the effect that the 
sale was also vitiated by fraud and irregularity, and therefore 


(1) (1894) I. L. B. 21 Calc. 825. (3) (1897) I. L. R, 24 Oalo 707, 
(2) (1898) 8 O. W. N, 184 (4) (1899) I, L, B, 36 Cale, 539 ; 8 0, W, N, 408, 
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came within the scope of section 47, it must be held that an 
appeal lay. But that portion of the petition was decided in the 
appellant’s favour and he could not possibly appeal to the 
Subordinate Judge against that portion of the order, 

We think therefore that the Judge was right in holding 
that no appeal lay to him, and that being so this appeal must be 
dismissed with costs, and we need not decide whether or not 
an appeal lies to us. 

We assess the hearing fee at two gold mohurg. 

As regards the Rule it is contended on behalf of the petitioner 
that the order of the first Court ought to be set agidesbecause the 
Court had no jurisdiction to graut this application when as a 
matter of fact it had already been decided between the parties. 
But on looking into the judgments of both the Courts below 
we find that no mention of this point was even made and we 
cannot allow a point the determination of which depends almost 
entirely on question of fact to be raised for the first time in 





revision. g 
The Rule is accordingly discharged. 

A.,T. AL Appeal dismissed : Rule discharged. 
Before Sir Asutosh Mookerjee, Rnight, Fudge, and Mr. Fustice 
Beachcroft. 

RAM CHANDRA NEOGI 
v. 


SYAMA CHARAN BOSE”, 


Insolvency proceeding —Adyudioatim of insolrency with condition, if talid— 
Court's duty after vacating wralidyrder— Condition, non-fulfilment of — 
Promnowl Insoleenoy Act (III of 1907), Baos. 16, eub-seo, (2), ol (a), 48 
sub-seo. (1) and 44—-' §alary’—Property—Cictt Procedure Code (Act V 
of 1908). 8eo 60. 


‘Salary’ 18 f property ' of the insolvent within the meaning of rection 16, 
sub-section (2), cl. (a) of the Provincial Insolvency Act 

The statutory law in this country in making an appropriation of income 
for the benefit of a creditor, fires the amount ander seotion 60 of the Code of Olvil 
Procedure read with sub-section (2) of section 16 of the Provincial Insolvency 
Act, 

A debtor, when arrested in excution of a decree, applied to be adjudged 
aninsolvent. An order for adjudigation was made on the 2ath Anguat, 1909, 
in his favour and he was directed, pending realisation by sale of his assets, 
existent or suspected, to pay one-fourth of his salary, fe. Rs 25 per month 
into Court until the sum realised from him should equal one-third of the 


ki Appeal from Order No. 164 of 1910, against an order of F, R. Roe, Key, 
District Judge of 24-Perganahe, dated the Ilth April, 1910. 
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family debt for whieh the creditor had obtained a deoree. On the 24th 
February, 19'0, the District Judge recorded an order to the effect that the 
amonit deposited by the insolvent should remain in deposit, On the lith 
Apri, 1910. be ordered that as the ingolvent had failed to abide by the condi» 
tion that he shonld pay one-fourth of his salary to the Receiver, the order 
of adjndication should be annulled: 

Held, that the order for adjadieation was properly made on the 24th 
August, 1909, but the condition, which was annexed to that order, was imposed 
without jumadiction, Such adjudication could not be cancelled under sub. 
section (1) of section 42 of Provinoial Insolvency Act, 

That it was open to the High Court, not only to reverse the order of the 
llth Apni, 1910, bnt also to consider what direction should be given when 
the order had Seen vacated at the instance of the insolvent, 

That the District Judge should have directed the Receiver to arrange for 
payment to him of one-half of the salary earned by the inosolvent, 

Appeal by the Insolvent. 

The material facts and arguments are stated above, 

Babus Narendra Kumar Bose and Surendra Kumar Bose 
for the Aprellant. 

Dr. Dwarka Nath Mitra and Babu Rishindra Nath Sarkar 
for the Respondent. C. A. V, 


The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order 
under section 42 of the Provincial Insolvency Act. The circum- 
stances under which the order has been made are not in 
controversy and may be briefly stated. On the 26th May 1909, 
the appellant made an application to be declared an insolvent, 
inasmuch as he had been arrested in execution of a decree. The 
order for adjudication was made on the 24th August 1909, and 
the insolvent was directed, pending realisation by sale of his 


‘assets, existent or suspected, to pay Rs. 25 a month into Court 
‘until the sum realised from him should equal one-third of the 


family debts for which the creditor had obtained a decree. It 
is plain that this direction could not have been given under the 
provision of the Provincial Insolvency Act. In fact on the 24th 
February 1910 the District Judge recorded an order to the effect 
that the amount deposited by the insolvent should remain in 
deposit and that the insolvent should show cause why the 
adjudication should not be annulled on the ground that the 
proper order would have been an order for composition under 
section 27 ; at the same time, he expressed a doubt, whether the 
Court had power to order instalments from pay after an order 
of adjudication had been made. On the 11th April 1910, he 
ordered that as the insolvant had failed to abide by the condition 
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that he should pay one-fourth of his salary to the Receiver, the 
order of adjudication must be annulled. We are now invited to 
hold that this order for annulment was erroneously made, 

There is no room for serious controversy that the order 
could not have been made under sub-section 1 of section 42 of 
the Provincial Insolvency Act. Sub-section 1 provides that 
where, in the opinion of the Court, the debtor ought not to 
have been adjudged an insolvent, the Court shall, on the applica- 
tion of the debtor or of any other person interested, by order 
in writing annul the adjudication. The order can also be made 
if it is proved to the satisfaction of the Court that the debts of 
the insolvent have been paid in full or that a°composition or 
scheme has been approved by the Court under section 27. In 
the case before us, the debts of the insolvent have not been 
paid in full, nor has there been any composition or scheme 
approved by the Court. Consequently the order can be sup- 
ported, only if it is established that the debtor should not have 
been adjudged an insolvent. But it is plain that the debtor was 
rightly adjudged an insolvent. He had been arrested in execu- 
tion of a decree and had applied tọ be adjudged an insolvent. 
Under these circumstances the erder for adjudication was 
properly made, and it could not be annulled under sub-section 1 
of section 42. The position consequently is that the order of 
annulment made on the 11th April 1910 must be set side, 

The question next arises, what further direction, if any, 
should be given in this matter. On behalf of the insolvent, it 
has been contended that the order now under appeal is the 
erroneous order of the 11th April sgto and that it is competent 
to the Court to set aside that order alone. In our opinion it is 
open to the Court, not only to reverse that order but also to 
consider what direction should be given when the order 
has been vacated at the instance of the insolvent. As already 
explained, the order for adjudication was properly made on the 
24th August 1909 but the condition, which was annexed to that 
order, was imposed without jurisdiction. Consequently that 
condition must be discharged. 

It is desirable to point out in this connection that the proper 
course for the District Judge would have been to direct the 
Receiver to arrange for payment to him of one-half of the salary 
earned by the insolvent. Section 16 sub-section 2, clause (a) 
provides that when an order for adjudication has been made, the 
whole of the property of the insolvent except so far as includes 
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` OVIL. such properties as are exempted by the Code of Civil Procedure 
1913. or by any other enactment for the time being in force from 


liability, to attachment, shall vest in the Court or in the Receiver 
and shall become divisible amongst his creditors. Now section 60 
of the Code of Civil Procedure of 1908 provides that one-half of 
Mopherjee, J. the salary of a public officer is exempt from attachment when the 
TT salary exceeds Rs. 40 a month. In the present case, it has been 
stated to us that the insolvent is in receipt of a salary of Rs. 100- 
a month as a clerk in the office of the Official Assignee. Con- 
sequently under section 60, one-half of his salary is liable to 
attachment, and, therefore, one-half of the salary is vested in the 
Receiver appeinted by the Court under section 16 sub-section 2, 
clause (a). There can be no room for reasonable doubt that 
“salary”? is “property” of the insolvent within the meaning of 
section 16, sub-section 2, clause (a); this view accords. with 
that adopted in England under the Bankruptcy Act, as is 
evident from the cases of Re Ward (1), Mercer v. Vane Colina (2) 
and Re Graydon (3). It has been explained that in making an 
appropriation of income for the benefit of creditors, the Court 
acts on the principle of giving to the creditors the surplus after 
allowing sufficient portion thereof for his proper maintenance .- 
according to his condition in life. The statute law in this. 
country fixes this amount by section 60 of the Code of Civil Pro- 
cedure read with section 16 sub-section 2 of the Provincial 
Insolvency Act. 
The result is that this appeal is allowed, the order of the 
11th April 1910 set aside and the order of the 24th August 1909 
modified in so far as it directed the insolvent to pay into Court - 
"Rs. 25 a month until the sum realised from him should equal 
one-third of the family debts. The District Judge will now give 
the necessary directions, in accordance with the law as explained 
in this judgment, and subject to the provision of section 44 of 
the Provincial Insolvency Act which entitles him to make an 
order of discharge of the insolvent under defined circumstances. 
“There. will be no order for costs either here or in the Court 
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Ackrowledgment-——Unstamped acknowledgment receiced in evidence, if car be 
rejected— Stamp Act (IT of 1809), Seo, 36—Oiul Procelure Code (Act V 
1908), O. 88, R. 10 (8)—Application by one of the parties to ewamine 


Commissioner— Court, when can refuse. í . p 


A statement of account ran as follows: “ Rupees 2,115-*baki dena miti 
Kartie Budi ekam Sambat 1865, Bakalam G”: 


Held, that this was an acknowledgment that Rs. 2,115 was due at the date 
when the statement was signed. Such document should be stamped under the 
provisions of the Indian Stamp Act. 


An unatamped document, if accepted in evidence by the primary Court, 
should not at a subsequent stage of the proceeding, be rejected by the Court. 
It should be treated as part of the evidence against the person making the 
statement. 


A Court cannot arbitrarily withhold permission to examine a 
Commissioner for accounts asked for by one of the parties to the suit, 


The object of the Legislature in enacting Rule 10{2) of Order 28 of the 
Code of Civil Procedure is to afford protection to the Oommiasioner who isa 
. quasi judiolal officer, Such protection is afforded on grounds of public policy 
BO as to make it impossible for e:ther of the parties to subject the Commissioner 
to a vexations examination, 

Appeal by the Plaintiff. 

Suit for recovery of money. 

The material facts and argumerits appear from the judgment. 

Babus Pravas Chandra Miller and Sust? Madhub Mullick 
for the Appellant. 


Babus Baidya Nath Duit and Bhupendra Kumar Ghose for 
the Respondents, 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiff in a suit 
for recovery of money from four persons as defendants. Of these, 
the first two are brothers, and they are the step-brothers of the 
other two defendants. The case for the plaintiff is that the 
defendants were members of a joint family, that the first defendant 
was the head and as such looked after their affairs. The plaintiff 
asserts that the defendants have from time to time borrowed 


* Appeal from Appellate Decree No, 2869 of 1911, against the decree of 
L. 0. Adami, Esq., District Judge ot Onttaok, dated the 8Ist July, 1911, 
affirming that of Babu Prabha Chandra Sinka, Muneiff of Puri, dated the 12th 
September, 1910, 
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money from him to carry on a trade in rice, that accounts were 
adjusted between the parties on the 2sth October 1908, when 
asum of Rs, 2,115-9 was found due; and that the third defendant 
on behalf of himself and his brothers signed the statement. The 
plaintiff allows credit for payments alleged to have been sub- 
sequently made to him, and seeks to recover the balance of 
Rs. 2,000. . 

The two sets of defendants filed distinct written statements. 
The first twe defendants admitted that there had been transactions 
between them and the plaintiff ; but they alleged that although 
a sum of more than Rs. 10,000 had been paid to them on different 
occasions, the debt had been repaid. The third and fourth 
defendants denied that there had ever been any transactions 
between them and the plaintiff; they further stated, that they 
were separate in mess and residence from the other defendants 
and had no concern with them. In substance, they repudiated 
all liability under the transactiors mentioned in the plaint. On 
these pleadings four issues were raised in these terms: frst, 
“whether. the third and fourth defendants are liable for the 
transactions ; secondly, whether there was an adjustment of 
accounts between the parties on the 25th October 1908 and 
Rs, 2,115-9 was then found due by the defendants and whether 
they had signed the plaintiff’s account-book in acknowledgment 
of that debt ; ¢A4trdly, to what rate of interest are the defendants 
liable? and, /fourthly, whether the debt had been paid off? 
When the case came up for trial before the Court of first 
instance, the matter was referred for disposal to a Commissioner 
on the assumption that the case was one for adjustment of 
accounts. This order was made apparently with the assent of 
both the parties, Before the Commissioner, the parties went 
into evidence in detail and the proceedings were much pro- 
tracted. He ultimately submitted a report in favour of the 
plaintiff. This report was rejected by the Court of first instance 
and the Court proceeded to consider the case on the merits. As 
regards the statement signed by the third defendant, the Court 
came to the conclusion that it was not properly stamped and 
was not admissible in evidence. The document was consequently 
rejected and the result was that from the remainder of the 
evidence on the record, no decree could be made in favour of the 
plaintiff. Upon appeal that decree of dismissal has been 
affirmed by the District Judge. In the present appeal, the 
decree of the District Judge has heen assailed on the ground 
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that the procedure adopted by the Court of first instance was 
substantially erroneous and had produced an error in the 
decision of the case on the merits, The argument has been 
developed under three heads; first, the statement of account 
should not have been thrown out in view of the provisions of 
section 36 of the Indian Stamp Act of 1899; and if the state- 
ment is accepted, it is good evidence against the third defendant 
and affords sufficient foundation for a decree against him ; 
secondly, that even if the statement isnot held to hé admissible, 
the first two defendants are liable upon the adfnission made in 
their written statement, namely, that they had from time to 
time received large sums of money from the plaintiff; and the 
burden of proof was upon them to establish that the debt had 
been repaid as alleged in their written statement ; ¢hzrdly, that 
the report of the Commissioner should not have been rejected, 
that even if it was rejected, the Court should have either directed 
a fresh enquiry by the Commissioner or based its decision upon 
the entire evidence on the recqrd, that is, the evidence taken 
in Court as also the evidence taken py the Commissioner. In our 
opinion, it is clear that the suit has not been properly tried. 

In so for as the statement alleged to have been signed by 
the third defendant on the 25th October 1908 is concerned, the 
District Judge has found that it was as a matter of fact executed 
by the third defendant. It’s genuineness cannot consequently 
be questioned in second appeal. The only question for con- 
sideration is, whether it was inadmissible in evidence, because 
it was not stamped. On behalf of the appellant, it has been 
contended that it was not an acknowledgment within the 
meaning of the Indian Stamp Act ; and in support of this view, 
reliance has been placed upon the decision in Gadlstaun v, 
Hutchison (1)... Weare not prepared to accept this contention 
as well-founded, The statement is in these terms: “ Rupees 2,115 
baki dena mitt Kartick Sudi ekam Sambat 1965. Bakalan 
Gouri Sankar.” This plainly is an acknowledgment that Rs. 2,115 
was due at the date when the statement was signed. The terms 
of this statement are in material particulars different from those 
before the Court in the case of Galstaun v. Hutchison (1). This 
was clearly a document wuich was required to be stamped under 
the provisions of the Indian Stamp Act. But it was accepted 
in evidence by the Court of first instance, and in view of the 
provisions of. section 36 of the Indian Stamp Act, it is plain that 
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it should not have been, at a subsequent stage of the proceeding, 
rejected by the Court : Punchanund Dass Chowdhry v. Taramoni- 
Chowdhratn (1). The document must thus be treated as part-of the 
evidence on the record; it is, prtma_facte, good evidence against 
the third defendant and affords foundation for a decree against 
him, unless he is able to explain how and why it came to be 
signed by him. Hémay possibly be able to show that he executed it 
under circumstances which do not make it binding as against 
him. This, tNerefore, will he the first point for consideration. 

If it is found’that the document binds Gouri Sankar, the next 
question will be, Does it bind the other defendants, that is, had 
Gouri Sankar authority to make an acknowledgment so as to 
prejudice their position? If this is answered in the negative, the 
case against these defendants must be investigated on the 
accounts between the parties. As already stated, the plaintiff 
founds his claim on the transactions mentioned in the plaint 
which, according to his allegation, culminated in a settlement of 
accounts on the 25th October 4908. Ifthe defendants or some 
of them are able successfully to repudiate that statement, the 
matter will be re-opened ; andin that event, the case will be 
retried on the basis of the pleadings. The first two defendants 
admitted in their written statement that they received large sums 
from the plaintiff from time to time. Their allegation is that 
these sums have been repaid. The burden of proof primarily rests 
upon them to establish the plea of payment, 

As regards the report of the Commissioner, we may point 
out that the course adopted by the Court of first instance was 
not quite in accordance with law. The defendants applied for 
the examination of the Commissioner as a witness. The Court 
rejected the application, on the ground that the defendants were 
not entitled to examine the Commissioner as a witness. The 
Court had apparently in view the provisions of Rule Io (2) of 
Order XXVI of the Code of 1908 which corresponds to section 
180 of the Code of 1859 and section 393 of.the Code of 1882. 
That sub-Rule is in these terms: ‘The report of the Commis- 
sioner and the evidence taken by him (but not the evidence 
without the report) shall be evidence in the suit and shall form 
part of the record ; but the Court, or with the permission of the 
Court, any of the parties to the suit may examine the Commis- 
sioner personally in open Court touching any of the matters 
referred to him or mentioned in his report or as to his report or 


(1) (1885) 1. L. B, 12 Cale, 64. 
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as to the manner in which he has made the investigation.” It 
will be observed that the Commissioner may be examined with 
the permission of the Court by any of the parties to the suit. 
The object of this provision is obvious. The Legislature intended 
to afford protection to the Commissioner who is a guasi Judicial 
Officer and such protection is afforded on grounds of public 
policy so as to make it impossible for either of the parties to 
subject- the Commissioner to a vexatious examination. As 
was explained by the Judicial Committees in the case of 
O'Rourke v. The Commissioner for Railways (1), and by the House 
of Lords in Duke of Buccleuch v. Metropolitan Moar (2), similar 
protection is afforded to every person occupying’ guasi Judicial 
Officer ; and in the provisions of section 121 of the Indian 
Evidence Act the Legislature in this country has adopted the 
same principle. Inthe case before us, the permission of the 
Court was sought by one of the parties; that permission could 
not be arbitrarily withheld. The District Judge has made it a 
matter of adverse comment against the plaintiff that the Com- 
missioner was not examined; apparently his attention was not 
drawn to the circumstance that the application for examination 
of the Commissioner had been madg by one of the parties but had 
been refused by the Court of first instance. In the circumstances 
of this case, the application should have been granted because one 
of the objections taken to the report of the Commissioner is that it 
does not give reasons for the conclusions. It is precisely in a case 
of this description that the examination of the Commissioner may 
prove useful. We must hold accordingly that the report of the 
Commissioner has been rejected on insufficient grounds and that 
an opportunity should have been afforded to the parties to clear 
up matters by the examination of the Commissioner. 

The result is that this appeal is allowed, the decrees of the 
Courts below set aside and the case remanded to the Court of 
first instance to be retried in accordance with law. The Court 
will consider whether a Commissioner should or should not be 
appointed. If a Commissioner is appointed, the matter referred 
to him for investigation must be specified. We feel bound to add 
that a Commissioner was appointed by the Court of first instance 

originally, not so much for the benefit of the parties as to suit 
' the convenience of the Court. The result has been that four 
years have been wasted without any appreciable advantage to the 
parties. The costs incurred up to this stage will abide the result, 


“A. TAL Appeal allowed ; case remanded. 
(1) (1890) 15 A. O. 871 (877). (2) (1871) L. R. 5 H. L, 418 (483, 402). 
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CRIMINAL REVISION. 


Before Mr. Fustice Imam and Mr. Fustice Chapman, 
UTFAL SHAIKH AnD OTHERS 


v. 
KING EMPEROR.” 
Honorary Magistrates, differences of opinion between, settlement of—New Rule _ 
~ tinder Governmgnt Notification, 1908, uf eatendsto Hastern Bengal—Bengal, 
Bihar and Orissa and Assam Laws Act (VII of 1918) Beos 3, 8, affect 


of—Bengal and Assam Laws Act (VITof 1805) repeal of, aget of— 
Criminal Procddure Coa (Act V of 1898) Sec, 16. 


In Eastern Bengal, the old notification under which a difference of opinion 
between two Honorary Magistrates forming a Bench is to be settled by the - 
casting vote of one of them, namely the chairman, is still in force, 

The provisions of section 8 of Act VII of 1912 areapplicable to notifleations 
which derived their force in the former Province of Eastern Bengal and Asam 
from the Act of 1905. 


Application by the accused, 

Application for Revision under section 439 of the Criminal 
Procedure Code to set aside convictions of rioting and hurt and 
sentences of varying terms of imprisonment. 

Babus Manmatha Nath Mukerjee and Satindra Nath Mukerjee 
for the Pititioners. 

No one for the Opposite Party. C, A. Ve 

-The judgment of the Court was as follows : ; 

- The petitioners were tried by a Bench consisting of two 
Honorary Magistrates, At the conclusion of the trial the chair- 
man recorded a judgment of conviction and his colleague a 
judgment of acquittal. The Magistrates took the view that in 
these circumstances the chairman had a casting vote. The trial 
thus resulted in a conviction. The appeal to the District 
Magistrate-was dismissed. l 

‘The Code of Criminal Procedure enables the Local Govern 
ment to make rules respecting the mode of settling differences 
of opinion which may arise between the members of a Bench of 
Magistrates. In exercise of this power the Government of Bengal 
issued a notification in 1906 directing-that in the event of a 
disagreement, the case shall be referred back to the District 
Magistrate or Subdivisional Officer as the case may be. The 
Rule was issued in the’present case upon the ground that the 
direction contained in this notification had been contravened. 


* Oriminal Revision No, 1645 of 1918 against the deofsion of J. A, Wood« 
head," Esq. District:{Magustrate of Faridpur, confirming, that of a Bench 
of two Honorary Magistrates of Gopalganj. 
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The case, however, comes from the District of Faridpore. 
That’ district was within the limits of the Government of Bengal 
in the year 1906 and we have not been able to find any provi- 
sion under which we can hold that the application of the 
Notification of 1906 was extended when the territorial limits of 
the Government of Bengal were extended in 1912}; we must 
hold therefore that the notification does not apply. 

It has however been contended that there is at the present 


time no rule in force in the District of Faridpore providing for: 


the settlement of a difference of opinion, between® thy members 
of a Bench of Honorary Magistrates. To deal cleaftly with this 
contention it will be necessary to shortly relate the history of 
the matter so far as the District of Faridpore -is concerned. 
Prior to 1905 the District was within the territorial limits of the 
former Province of Bengal. During that period a notification 
was in force under which a difference of opinion between two 
members of a Bench was to be settled, as it.was in fact settled 


. in the present case, by the casting vote of the chairman. In. 


1905, a new province, the province of Eastern Bengal and Assam 


was created and the District of Farigpore was declared to be- 


within the limits of the new province. The District thus ceased 
to belong to the Province of Bengal but by the provisions of 
Act VII of 1905, the old notification on the present subject as 
well as all other notifications of the then Government of Bengal 
were retained in force. In 1912, the province of Eastern 


Bengal and Assam was brought to an end with the result that the. 


District of Faridpore found itself within the territorial limits of 
the new Presidency of Bengal. 


The contention is that when the province of Eastern Bengal 


and Assam came to an end and the Act of 1905 was repealed in 
1912, the old notification of the former province of Bengal 


referred to, which between 1905 and 1912 derived its force in the | 


District of Faridpore by reason of the Act of 1905, also came to 


an end and the notification of 1906 having no application, as we 
have seen, to Faridpore, it is contended that the result was, that’: 


there is no rule on the subject in force in Faridpore. 

-The contention cannot in our opinion prevail. Section 3 of 
Act VII of 1912 provided that all notifications in force in 
Faridpore (as in other parts of the former province of Eastern 
Bengal and Assam) should be construed as if they had been 
issued by the new Governor in Council of Bengal. This is the 
meaning we attach to the section, It would be contrary to 
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pn, was that the provisions of section 3 should not apply'to notifica- 
tions which derived their force in the former province of Eastern 

Bengal and Assam from the Act of 1905. 


We must therefore hold that in the District of Faridpore the 
old notification is still in force under which a difference of 
opinion between two Honorary Magistrates forming a Bench is 
to be settled by the casting vote of one of them, namely the 
chairman. 


This rule came before a Full Bench of this Court in 1906. 
The Chief Justice in the case of the Emperor v. Kali Prasanna 
Ray (1) then stated that the rule was “very” unsatisfactory and 
equally undesirable. Similar opinions were expressed by Ghosh J., 
Rampini J, Sale J, and Pratt J. We desire to express our 
concurrence and to add that we would be glad to see the new 
rule issued in 1906 extended o the District of Eastern Bengal 
both upon principle with a view to uniformity. 


We have been asked to set aside the convictions upon the 
ground that in view of the difference of opinion between the two 
Magistrates the District Magistrate should have acquitted in 
appeal. We are not able however to lay down any such general 
rule though no doubt the fact that one of the two trying 
Magistrates was in favour of acquittal was avery important fact 
and calling for caréful consideration. 

The rule is discharged so far as the convictions are concerned. 
We do not interfere with the sentences passed upon the 
petitioners Nos, 3 and 5 Latu Sheikh and Khadem Sarip. -In 
the case of the other petitioners we reduce the sentences of 
imprisonment to the periods already undergone. The sentence 
of fine and of imprisonment in default will in each case stand. 


D. K. R, Rule discharged. 
(1) (1908) 3 C. L. J 492. 
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PRESENT : Lord Atkinson, dn Bira Shaw, Str Fohn Hae i 
and Mr. Ameer Als, 
RAJA DURGA PRASAD SINGH 
v. 
RAJENDRA NARAYAN BAGCHI AND OTHERS. 
[ON APPEAL FROM THE HIGH COURT, OF JUDICATURE AT. 
Fort WILLIAM IN BENGAL.) 
Mining lease—Evidence to tary the terms of written lease—vidgues Aot (I of 


4 


1872), Seo, 82—Heidence to prore deficiency in area leteout—Chaim Jor, 


reduction of rent— Onus probandi— Consideration, 


In a suit brought for arrears of rent, &o., upon a mokarrari kabuliat exe. 
cuted by the defendants lessees fcr the right in the coal underneath 400 bighas 
of land as per boundaries given in a schedule thereto at a fixed annual rent 
the defendants pleaded that the coal underneath the 400 bighas of jand had 
been demised to them and that as they had not been given possession of the 
undergroond rights of the 400 bighas of land they were entitled to an abatement 
of the rent fixed by the kabuliat : 

Held, that the question as to what had been demised turned npon the true 
construction of the kabuliat and that construction could not be varied by ex- 
` traneous evidence as to the negotiations whi&h led up to the contract which 
was, in fact, made, or by evidence showing that within the boundaries specified 
in the schedale to the kabuliat there were not 400 bighas of land. 

Held, also, that the onus to make out a case foran abatement of the fixed 
rent, if any, lay on the defendants who had not proved how many bighas in 
fact were contained within the boundaries specified in the schedule by the 
kabuliat and also the area in bighas within those boundaries of which they 
were put in possession, and that the defendants having failed: to prove oe 
allegations the suit must be decreed. ° 

An unregistered document purporting to reduce the rent fixed by a regis- 
tered kabuliat is inadmissible in evidence to vary the terms of the said kabutiat, 

An agreement made without consideration for reduction of rent fixed by 
a registered Rabuliat is not enforceable, 


Durga Prasad Singh v. Rajendra Narain Bagohi (1) partly reversed and 
partly affirmed. 
Appeal from a judgment and decree (Doss and Richardson JJ.) 
of the High Court of Calcutta (1), (August 26, 1909) varying a 
decree of the Court of the Subordinate Judge, Manbhum (April 
27, 1907). os 
The appellant, as plaintiff, instituted the suit on 15th August 
1906 for arrears of rent, cesses and interest upon a mokarrari 
kabultat dated the 3rd December 1894, of which the material 
facts are set out in their Lordships’ judgment. The Respondents, 
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who were the defendants, pleaded nier alia that what was 
demised by the said kabuliat was the coal underneath 400 bighas 
of land, that they had not been given possession of the under- 
ground rights of the ‘said number of bighas of land, that: they 
were in possession of the under-ground rights of only 275 bighas 
of land, and they were entitled to an abatement of rent fixed by the 
kabultat. The Subordinate Judge found that the respondents 
were in the possession of the underground rights of 346 bighas 
odd of land, but*held that they were not entitled to any abatement 
of the rent fixed by the kabulial in respect of the deficiency. 

On Apkeal? the High Court found that the Respondents , 
were in posséssion of the underground rights of 275 bighas. of 
Jand and held that on the true construction of the kabulial 
what was demised was the underground rights of 400 bighas of 
land, and that the respondents were therefore entitled to an 
abatement of rent in respect of the deficiency. 

For a report of the judgment of the High Court see -Durga 
Prasad Singh v. Rajendra Narain Bagchi (1) 

De Gruyther, K. C., and F. M., Fartkh, for the Appellants : 

What was demised ugder the Aabultat dated the 93rd 
December 1894 was the plot of land within the boundaries 
therein set out and the statement as to the number of bighas 
was a mere matter of description. From the date of the kabuliat 
to the date of the suit in 1906, the parties have acted upon 
the basis of the boundaries. The covenant that the rent fixed 
“shall never on any account be varied ” means that if the area 
of land within the boundaries is less than 400 bighas, there 
should be no decrease of the rgnt, and if it be more, there should 
be no increase. The intention of the parties was that the 
boundaries were to govern in determining what was demised. 

If what was demised was 400 bighas’of larg, the appellant 
is unable to carry out the contract and cannot be compelled to 
perform it. The respondents must either rescind the contract 
or accept whatever area of land the appellant could give and 
relinquish all claim to abatement of rent or damages in. respect 
of the deficiency : Specific Relief Act, section 15. The case of 
Imambandt Begum v, Kamleswarit Pershad (2), relied upon by 
the High Court, does not apply. Reference was also made to 
the Indian Contract Act, section 14. 

Str Erle Richards, K. C., and B. Dube, for the Respondents, 

At the time of the execution of the lease nobody knew where 
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. the boundaries were. Thak boundaries as described in the £adulrat. 


were vague and the negotiations which led upto the execution 
- of the lease show that what was demised was 400 bighas of land. 
The rental was calculated at the rate of Rs. 7 per bigha. 
- Though the respondents were put in possession of more than 275 
‘‘bighas, as the result of the litigation of 1902 they are now in 
possession of only 275 bighas. They are therefore entitled to 
abatement of rent. 

[LORD ATxmnson: Why cannot you sue for’damages 7] 

Abatement of rent is one of the ways of getting relief. 

[Lorn Suaw referred to Gordon- Gumming y. Hduldsws oth (1), 
where it is held that a reduction of the contract on the ground 
of erroneous mistatements can be obtained by the purchaser only 
in au action brought for the purpose | 

Assuming that the respondents are entitled to get under the 
kabuliyat 400 bighas of land, they are entitled to get abatement 
of rent as they have got only 275 bighas : Williams’ Vendors and 
Purchasers, (2nd ed.) pp. 724 and 725; Mortlock v. Buller (2), 
Hill v. Buckley (3) and Mc Kensie v. Hesketh (4). 

The injunction granted against the respondents has prevented 
them from working underneath a censiderable area of land. For 
all practical purpose it amounts to an eviction and consequently 
in a suit for rent the respondents are entitled to claim an abate- 
ment thereof : Woodfall’s Law of Landlord and Tenant, 19th ei: 
p. 478, and Deo v. Meyler (5). 

[LORD ATKINSON, referred to Stevenson v. Lambard (6). The 
principle there laid down has been applied in Bengal : Gopanund 
Fhav. Lalla Gobind Pershad (7). Further, the same principle 
applies even though the lessee has never been in possession of 
the part in respect of which abatement of rent is claimed. Jmam- 
bandi Begum v. Kamleswart Pershad (8.)] 

DeGruyther K. C., in reply: The boundaries are certain 
and definite. The statement that the area of land within those 
boundaries is 400 bighas is merely falsa demonstratio, and what is 
demised is a plot of land within the boundaries set out in the 
Rabulyat: Llewellyn v. Earl of Fersey (9). If there is an 
eviction otherwise than under a due process of Court, the tenant 
would be entitled to damages or some other relief. But if the 
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eviction is under a due process of Court, as is the case here if at 
all, the tenant has no remedy. The decree in the suit of 1902, 
whether it is a good decree or a bad one, is binding until it is set 
asidé and the respondents are not entitled to any abatement on 
the ground that it resulted in the eviction from a portion of the 
démised land. i 

Further there is no evidence to show that they had as thé 
result of that decree, to give up mining operations underneath 
any portion of the land which was in their possession on the 
date of the institution of the suit of 1902. The real completed 
contract is to Pound i in the lease itself and it cannot be enlarged, 
diminished or modifed by looking at the negotiations which led 
up to it: Leggot v. Barrett (1). 

The judgment of their Lordships was delivered by 

Sir John Edge.—This is an appeal by Raja Durga Prasad 
Singh, the plaintiff, from a decree, dited the 26th August, 1909, 
of the High Court at Calcuttta, which varied a decree, dated the 
27th April, 1907, of the Subordinate Judge of Manbhum, in a 
suit for arrears of rent, cesses, and interest, which was brought on 
the 1sth August, 1906, inthe Court of the Subordinate Judge of 
Manbhum, upon a mofkurrart &abultyat of the 3rd December, 1894. 

The kabuliyat was executed by Rajendra Narayan Bagchi; 
now dead, who, with others who derived title through him, was 
a’ defendant to the suit. The po#lah, corresponding to~the 
kabultyat, was executed by Raja Jaimangal Singh, now dead, the 
original lessor, whose interest vested before suit in the plaintiff. 
In the sadbulsyat, Rajendra Narayan Bagchi acknowledged having 
received from Raja Jaimangal Singh a pottahk corresponding to 
the kabuliyat, and stated that “On the agreement that the heirs 
and representatives of both of us, yourself and myself, shall be 
bound by all the terms and conditions of the fottak and thjs 
kabuliyat, I execute this mokurrart maurasi kabuliyat.” The 
pottak has not been put in evidence in this suit, but it has not 
been suggested by either side that it differs in any material 
respect from the fabultyat or that anything turns upon the 
construction of the pottah: 

The material words of the kabuliyatso far as it affects the 
matters in issue in the suit are as follows: 

“I having applied to get from you a settlement of the rights 
of cutting, raising, aud selling, etc., the coal underneath the 400 
bighas of land described in the schedule below, within mouzah 


(1) (1880) L, B. 16 Ch. D, 306 (309 & 310.) 
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Dobari, in Pergannah Jharia. recorded in towzi No. 8 ofthe 
District Manbhum Collectorate, and which is within the zamin- 
dari owned and possessed by you in ancestral right, and you 
having granted my application, I hereby execute to you a 
mokurrarit permanent maurrast kabuliyat for 400 bighas of land as 
per boundaries below, within the said mouzah and which will be 
enclosed by me on putting up masonry pillars at my own 
cost and according to demarcation made by you for your taking 
from me Rs. 8,409 as salami, and fixing an annual mokurrars 
rental of Rs. 2,800 for the rights in coal under oe said 400 


bighas of land ; and I agree that year after year and according to. 


the instalments, I shall pay to you into your zamindari kachari, 
every year in three instalments, the fixed rental and also the 
road and public works cesses and other taxes and cesses payable 
by me according to law, that may be imposed in future by 
Government, namely, in Sraban of each year, Rs. 900, in 
Aghran Rs. 900, and in Chaitra Rs. 1,000 out of the rental fixed : 
and after taking dakhzlas for the same according to the usage in 


vogue in your shkertshta, I shall thereupon enjoy and continue to. 


enjoy from generation to generation all the rights in the coal 
under the 400 bighas by cutting, raising and selling the same, 
after making the said coal fit for the market, and vested with the 
power of gift, sale and all kinds of assignment of the same accord- 
ing to pleasure. The rental fixed shall never on any account be 
varied. . . . If i failto pay any instalment of the rent or 
cesses, then for the unpaid instalment money, I shall pay interest 
at the rate of rupee one per cent. per mensem from the date of 
the lapsed instalment till the date of payment. If I fail to pay 
six consecutive instalments of the rent or cesses, etc., then on 
the next date of instalment you will be entitled to bring the 
settled coal lands into your kas possession. . . . According 
to this kabuliyat I become vested with the right and title to the 


coal under the settled land from to-day. I shall have to pay- 


nothing for the year 1301 B. S. as rent or cesses, &c. From the 
year 1302 B.S., I shall continue to pay the entire rent Rs. 2,800 
by proper instalments. You are not liable to me for the return 


of the above amount of selami (premium) or for any other 
matter.” 


The schedule which is referred to in the kabuliyal is as. 
follows : 


SCHEDULE OF THE BOUNDARIES. 


“On the south—boundary line of mouzah Fatehpur, as 
per thak. 
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“ On the west—-boundary line of mouzah Jharia Khas, as 
per thak. 


“On the east-~border of the 100 bighas of land settled with 
Gopal Krishna Roy and others and the Chatkari jore. 


“On the north—boundary line of mouzah Bherakata as per 
thak, and the Chatkari jore. 


“ Right in the coal underneath the 400 bighas of land, within 
these boundaries.” 


The plaingiff in his plaint alleged that default had been made 
in the payment of instalments of the fixed rent and of the cesses, 
and claimed a decree for Rs. 23,868 in respect of principal and 
interest and further reliefs. So far as is now material, the 
defendants to this suit by their written statement alleged that 
the coal underneath 400 bighas of land in mouzah Dobari had 
been demised by Raja Jaimangal Singh to the defendant Rajendra 
Narayan Bagchi ; that they had not been given possession of the 
underground rights of the 400 bighas of land; that they were 
entitled to an abatement of the rent which had been fixed by the 
kabultyat ; and that they had made tenders of the rent which, 
according to them, was due, and consequently denied that the 
interest which was claimed by the plaintiff was payable. Their 
tenders were based upon a reduced rent, It appears that the 
grounds upon which the defendants alleged that the plaintiff was 
not entitled to the rent fixed by the 4adultya?, and was entitled 
only to a reduced rent, were that Raja Jaimangal Singh had, 
according to them, in 1898 reduced the fixed rent from Rs. 2,800 
a year to Rs. 2,000 a year On the representation of Rajendra 
Narayan Bagchi that the coal which had been demised was of 
inferior quality and could not be sold ag steam coal, and that 
under part of the land no coal was found ; and that by an 
injunction which was decreed on the 15th December, 1902, in a 
suit which had been brought by the present plaintiff on the 
26th April, 1902, the right of the defendants to work coal under 
the demise was restricted to an area of 274 bighas 4 cottahs. 
The defendants further alleged in their written statement that 
they had paid the cesses direct into the Collectorate, and denied 
that the plaintiff was entitled inlaw to get any cesses. The 
defenddnts claimed fo set off pro tanto certain costs and interests 
thereon which had been allowed to them as against the plaintiff 
by the decrees in the suit of the 26th, April, 1902. 


The Subordinate Judge of Manbhum held in this suit that 
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the rent fixed by the kabuliyat had been reduced by Raja Jaiman- n Hees; 
gal Singh to Rs. 2,000 a year, and that the defendants were 1918. : 
not entitled to any further reduction. He also held -that the Durga Prasad 


defendants had tendered the amounts of the reduced rent, and 
consequently that the plaintiff was not entitled to interest in 
respect of the amounts so tendered. The Subordinate Judge: 97 John in Page 
also found that the defendants had paid the cesses direct to the oo 
Collector, and were not liable to pay them to thesplaintiff. -The- 
Subordinate Judge properly decided that the defendants wera~ 
entitled to set off the costs, with interest, awarded “in phe suit: of 
26th April, 1902. From the decree of the Subofdinate ke 
each side appealed to the High Court at Calcutta. 
The High Court found that the document by which the’ 
defendants sought to prove that Raja Jaimangal Singh had agreed 
to reduce the rent from Rs. 2,800 to Rs. 2,000 a year was, for. 
want of registration, inadmissible in evidence to vary the terms” 
of the kabuliyat, and that the alleged agreement for reduction of 
rent was without consideration and was not enforceable. On; 
both points their Lordships agree with these findings of the 
High Court. There was no reliable apd admissible evidence .to 
prove that Raja Jaimangal Singh ever bound himself to accept 
a reduced rent. The fact that he did for some years accept a 
reduced rent is consistent with the reduction having been a- 
mere voluntary and temporary abatement. ; 
The High Court having found on evidence not sara ed in. 
the kabuliyat that the rent of Rs. 2,800 a year had been fixed by: 
Raja Jaimangal Singh and Rajendra Narayan Bagchi on the- 
assumption that within the boundaries specified in the schedule 
to the kabuliyat there were in fact 400 bighas, concluded that the 
description by boundaries of the subject of the demise might be: 
disregarded, and that the demise was a demise-of 400 bighas, 
whether 400 bighas were or were not contained within the, 
specified boundaries, and finding on the evidence of an Amin, 
which their Lordships will later consider, that within the specified 
boundaries there were not 400 bighas, and that the defendants 
were in possession of only 275 bighas 3 cottahs 10 chittaks, the 
High Court decided that the defendants were entitled to a: 
proportionate abatement of the fixed rent, 
Although, in their Lordships’ opinion, the question as to 
what had been demised in 1894 turned upon the true construc- 
tion of the kabuliyat, and that construction could not be varied; 
“by extraneous evidence as to the negotiations which led up to the 
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contract which was, in fact, made, or by evidence showing that 
within the boundaries specified in the schedule tothe Aabuhyat 
there was not 400 bighas of land, their Lordships consider that 
it will be satisfactory to ascertain what evidence, if any, there is 
as to the actual bigha area of land within the boundaries specified 
in the schedule to the 4adudtyat, and how it happened that the 
right of the defendants to work coal was, at the time when the 
rent sued for actrued due, restricted, apparently, according to 
the High Court, to the coal under 275 bighas 3 cottahs 10 
chittaks, $ ° . 

Before the lease by pottah and kabuliyat was made the land 
within the boundaries specified in the schedule to the abultyat 
had not been measured. There is no evidence to show that 
the land had, at any time, been measured by, or on behalf of, 
Raja Jaimangal Singh. The defendant, Rajendra Narayan Bagchi, 
in his evidence in this suit, stated, “The 400 bighas were fixed 
by guess. It was not fixed by any measurement. When I took 
the settlement (the lease) it was settled that I would get 400 
bighas of land, It was also settled that ifthe land was found to 
be less the deficit would be made good.” He admitted that some 
months before the 26th April, 1902 he had the coal field in his 
possession measured by an Amin, but he stated that he did not 
remember how much land had been ascertained by that measure- 
ment. He said, “J never tried to ascertain the area myself.” No 
evidence has been brought to their Lordships’ attention which 
suggests that Rajendra Narayan Bagchi or any of the other 
defendants ever complained. to Raja Jaimangal Singh that they 
had not been placed in possession of the area of coal field which had 
been demised in 1894. Raja Jaimangal Singh, who accepted in 
1898 and subsequently a reduced rent, did so on the representa- 
tion of Rajendra Narayan Bagchi that the coal was of inferior 
quality and was not saleable as steam coal, and that under part 
of the lands no coal had been found, and not on any representation 
or complaint that there were not 400 bighas of land within the 
boundaries specified in the schedule to the sadufat. 

On the 26th April, 1902, the present plaintiff brought a suit 
against Rajendra Narayan Bagchi and others, who are either 
defendants to this suit or are represented in title by defendants 
to this suit. In his plaint of 1902 Raja Durga Prasad Singh 
alleged that the defendants had wrongfully entered upon and 
worked his coal in mouzah Jharia Khas, and claimed damages 
and a- perpetual injunction restraining the defendants from 
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cutting and raising the coal in Jharia Khas. In that suit of 1902 a 
civil Court Amin was deputed to make measurements and to 
make a report. He made a report which is dated the 29th Sep- 
` tember, 1902. It appears from that report that for the purpose 
of measuring and preparing a map he received but little useful or 
practical assistance from those who represented the plaintiff, and 
that the defendants pointed out to him the lands of which they 
alleged that they had been given possession under the demise of 
1894. According to the Amin’s report the lands so pointed out 
by the defendants measured 346 bighas 4 cottabs, 4 chittaks, but 
he reported that the boundaries of the lands which’ were pointed 
out to him by the defendants did not agree with the boundaries 
as specified in the 4adu/tyat. In his report the Amin stated that 
of the 346 bighas 4 cottahs 4 chittaks, only 257 bighas 3 cottahs 
4 chittaks were within mouzah Dobari. It is to be observed that 
the lands which the defendants pointed out to the Amin 
included part of mouzah Jharia Khas, where the defendants were 
alleged to have committed the trespass, and it is also to be 
noticed that the plaintiffin the suit of 1902 had alleged in his 
plaint that he believed that the coal in Jharia Khas was of a 
better quality than the coal which had been demised to the 
defendants, and found a ready sale in the market. The Amin 
prepared a map which was in evidence in the suit of 1902, and is 
in evidence in this suit. According to his report of 1902, it was 
not possible for him to lay down on the ground the northern, 
western, and southern boundaries of the defendants’ holding, 
as there was no field-book to show the bearing at the station 
points and the distances of* the chain lines. The Amin 
was examined as a witness in this suit on the 27th March, 1907, 
when he stated that he had made the map by relaying on 
it the lands of the Survey and the Thakbust map, It is 
to be observed that the boundaries according to the Survey 
map and the Thakbust map did not agree. In his evidence 
given in this suit the Amin stated that the area of the 
lands lying within the boundaries which were specified in the 
schedule to the kabuliyat were 275 bighas 3 cottahs 10 chittaks, 
and that in mouzah Dobari, according to the Thakbust, there are 
788 bighas 15 cottahs 2 chittaks of land. Jf the statements as to 
areas, which will later be referred to, contained in the judgment 
of the Subordinate Judge in the suit of 1902 and in the judgment 
of the High Court in appeal in that suit, be correct, the Amin 
must have confounded the areas shown by the Revenue Survey 


map with the areas shown by the Thakbust map. No reliable 
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conclusion as to areas can be drawn from the report or from the 
evidence of the Amin, - 

The Subordinate Judge in the suit of 1902, in his judgment 
of the 15th December, 1902, stated that ‘‘ The Amin’ s report 
shows that out of the 400 bighas let out to the defendants, they 
are in possession of 346 bighas 4 cottahs and 4 chittaks only. 
Measuring, according to the Survey map, 86 bighas and 8 cottahs 
of this fall within mouzah Jhariah Khas and Fatehpur, and 2 
bighas 13 cottahs and 5 chittaks fall within mouzah Bharakata, 
and 257 bighag 1 3 cottahs and 4 chittaks only fall within mouzah 
Dobari. But measured according tothe Thak map, the’ whole 
of the land in the defendants’ possession, excepting 1,600 square’ 
feet, falls within mouzah Dobari.” In that suit the Subordinate 
Judge found that the defendants had trespassed on the plaintiff's 
coal to the extent of 1,600 square feet. On the rsth December, 
1902, the Subordinate Judge "decreed that an injunction be 
issued to the effect that the defendants do not carry on opera- 
tions outside mouzah Dobari, as delineated in the map by the’ 
civil Court Amin, accofding to the Thakbust map, and that the 
remaining portion of the claim be dismiased.” Except that an 
injunction was granted, the suit was dismissed with costs. 
Whether intentionally or carelessly it is difficult to say, but the 
injunction which the Subordinate Judge granted was wider in its 
operation than was the injunction which had been asked for in- 
tre plaint of that suit. The Subordinate Judge should have’ 
confined himself to the question which he had to determine, 
which was whether the defendants had committed a trespass by. 
working coal in the plaintiff's mouzah Jharia Khas, and having 
found that the trespass had been committed, he should have con. 
fined the injunction to be granted to the injunction which the 
plaintif. had asked for, namely, an injunction restraining the 
defendants from trespassing in mouzah Jharia Khas. The Subor- 
dinate Judge was :not concerned with the -extent of the area 
demised in 1904 in mouzah Dobari. The result is that the 
defendants are restrained from working coal outside the limits of 
mouzah Dobari, as delineated, correctly or incorrectly, by the 
Amin in his map, which he stated that ne had prepared accord-. 
ing to the Thakbust map, 

From the decree of the 15th December, 1902 of the Subor- 
dinate Judge, the plaintiff appealed to the High Court at Calcutta. 
The defendants submitted themselves to the injunction which had 
béen granted, and did not appeal. The learned Judges of the 
High Court- who -heard the appeal stated in their judgment that. 


VoL. XIX.) PRIVY COUNCIL, 


“the area demised to the defendants was 400 bighas within 
Dobari, but they actually hold only 346 bighas. This actual area 
belongs to Dobari, ifthe boundaries of that village be taken 
according to Thakbust map, but only 257bighas ofit belong to that 
village according to the Revenue Survey map. It is possible that 
346 bighas were leased to the defendants as 400 bighas, but it 
seems impossible that only 257 bighas could have been leased 
to them as 400.” The High Court dismissed the appeal with 
costs. But whatever may be the area in bighds within mouzah 
Dobari of the land which the defendants pointed out to the Amin 
as being in their possession, it is obvidus to their. Wordships that 
the Subordinate Judge and the High Court considered that the 
defendants had 347 bighas of land within mouzah Dobari under- 
neath which they might lawfully continue to work the coal 
under their kadudtyat, and that the Subordinate Judge had not 
intended that the injunction which he was granting should have 
the effect of reducing to 257 bighas the area in mouzah Dobari 
within which the defendants might lawfully work the coal under 
the kabudtyat, Their Lordships have no means of ascertaining 
what was in.bigha measurement the area in mouzah Dobari to 
which the defendants were restrictéd by the injunction of the 
15th December, 1902, and whatever that area may in fact be, it 
must be borne in mind that there 1s no evidence to prove that the 
lands which the defendants pointed out to the Amin were the 
lands of which they had, in fact, obtained possession in 1894. 

It was for the defendants to make out a case, if they had one, 
for an abatement of the fixed rent. Onthis part of the case their 
Lordships find that the defendants have not proved how many 
bighas in fact were contained in the area of mouzah Dobari 
which is within the boundaries which are specified in the schedule 
to the kabuliyat, and they have not proved the area in bighas 
within those boundaries of which they were put in possession. 
They have not proved that the area which they pointed out to 
the Amin as the area of which they were in possession was the 
area of which they obtained possession under the kadulsyat. They 
have not proved that otherwise than by the action of the Court 
of the Subordinate Judge in the suit of 1902, in granting the 
injunction in the form in which it was granted, and by their own 
neglect to appeal from that decree, they have been deprived of 
the right to work any coal which otherwise they would have been 
entitled to work under the demise. The action of the Subordinate 
Judge in granting the injunction in the form in which it was 
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granted gave the defendants no right which they could enforce by 


“ suit or of which they could avail themselves as a defence to a 


suit for the fixed rent, although the injunction probably restricted 
their right to work the coal which had been demised in 1894; 
they had their remedy by way of appeal from the decree which 


-granted the injunction, but they did not avail themselves of it. 


In their Lordships’ opinion the defendants have failed to prove 
any facts which would entitle them to any abatement of the rent 
fixed by the kabniiyat. 


It follows from what their Lordships have said that the 
tenders in respect of renty and interest upon arrears of rent, 
which the defendants relied upon, having been tenders based 
on a reduced rent, were not good tenders, either as tenders of rent 
or of interest on arrears of rent, and were ineffective, 


The High Court in the appeal in this suit found that the 
defendants had not proved that they had paid to the Collector 
the cesses and taxes which under the dabuhyat they were bound 
to pay to the plaintiff, and gave the plaintiff a decree for 
Rs. 361-3-0 in respect of cesses, calculated on a reduced rent ; 
the plaintiff is entitled to recower the sum of Rs. 525 in respect 
of cesses, the only defence pleaded as to the claim in respect of 
cesses having failed. 





Their Lordships will humbly advise His Majesty that tH 
appeal should be allowed, and that the decree of the High Cou 
should be varied by decreeing the appellant’s -claim for: 
Rs. 23,868-0-0 less Rs, 3,083-7-9 costs, due by the appellant to the 
respondents in respect of the previous suit of the 26th April 1902, 
with interest at the rate of Rs.© per centum per annum from the 
date of suit until realisation on the balance decreed, namely on 
Rs. 20,784-8-3, with costs in the Court of the Subordinate J udge, 
and on appeal in the High Court. 

The respondents must pay the costs of this appeal. 

E. Delgado.—Solicitor for the Appellant. 


_ W. W. Box & Co.—Solicitor for the Respondents. 
J. M. P. Appeal allowed. 
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PRIVY COUNCIL. 


Present: The Lord Chancellor (Viscount Haldane), Lord 
Moulton, Lord Parker of Waddington and Lord Sumner. 


GEORGE STAUNTON CLIFFORD AND OTHERS 
v 


THE KING-EMPEROR. 
[ON APPEAL FROM THE CHIEF CourT oF Lower BURMA | 
Prastive—Special leare to Appeal—Oriminal procesdings, 

Leave to appeal from conviction and senfence on the gandes of alleged 
irregular conduct of the proceedings, misdirection of the Jury, and misreception 
of evidence refused, the case not coming within the prinoiple laid down in 
dare Dallet (1). 

Petition for special leave to appeal from convictions upon a 
trial before Twomey J. (April 11, 1913) and a jury and 
sentences and from ajudgment (June 20, 1913) of the Chief Court 
upon questions reserved for the decision of that Court. 

The facts as appearing from the petition were shortly as 
follows. è 

The petitioners were two directors and the general manager of 
the Bank of Burma, Limited, a company incorporated in Burma 
under the Indian Companies Act, 1882. By an order of the 
Chief Court made on June 27, 1912, the company was ordered 
to be wound up and an official liquidator was appointed. The 
official liquidator filed a complaint in the Court of the District 
Magistrate of Rangoon alleging that the petitioners had by 
knowingly issuing a false balance-sheet for the half-year ending 
June 30, 1911 (issued-on or about August I, 1911), and by 
continuing to advertise the bank as a prosperous and going 
concern up to the time of its close dishonestly induced certain 
persons to deposit money with the bank. The District 
Magistrate having held an inquiry on January 28, 1913 framed 
against each of the petitioners a charge with three heads in 
which he charged them that they did respectively “by means of 
a false and fraudulent balance-sheet and by false advertisements ” 
falsely and fraudulently induced three named persons to deposit 
moneys with the Bank of Burma, and he committed them for trial 
by the Court of Session on these charges. In the Magistrate’s 
Court the balance-sheet was attacked on four specific grounds. 

On February 17, 191 3, the petitioners were put upon their 

(1) (1887) 12 App. cas, 459, 
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trial at Rangoon before Twomey J, and a jury. The Judge 
struck out that part of the charge which referred to advertise- 
ments on the ground that there was no evidence before the 
Magistrate that the persons named had seenthem. On the 
second day of the trial the learned Judge of his own motion 
amended the charges by adding the words “and by intentionally 
keeping the bank open as going concern after it had ceased 
to be solvent.” Up to the close of the prosecution no 
indication was giveh that the grounds of attack upon the balance- 
sheet had been enlarged beyond the four grounds alleged before 
the Magistrat% or that the petitioners were being charged 
with falsely and fraudulently shewing as debts considered to be 
good debts which they knew were bad or doubtful. Only one 
debt of this character was specifically referred to by the 
prosecution and the debtor was thereupon called by the 
petitioners as a witness. The learned Judge in his summing up 
stated that the fundamental issue in the case was whether the 
balance-sheet was false in taking as good: assets “a large amount 
of debts which could not honestly be considered as good debts” 
and in treating as assets unpaid interest upon these debts. The 
learned Judge specified to the jury debts amounting to 22 lakhs 
as to which he directed them to consider whether the petitioners 
should not have regarded these debts as bad or doubtful. The 
petition, alleged that this was the first time in the course of the 
trial on which these debts were specified. 

The petition complained of the summing up of the learned 
Judge upon other grounds and objected that certain evidence 
had been admitted improperly. e 

On April 11,1913 the jury returned a general verdict of 
guilty against each of the petitioners on all the charges. The 
learned Judge passed sentences on the first petitioner of eight 
months’ rigorous imprisonment on each charge and upon each 
of the other petitioners sentences of six months’ rigorous 
imprisonment on each charge, the sentences in the case of each 
of the petitioners to run consecutively. 

The petitioners applied to reserve and refer certain questions 
of law for the decision of the Chief Court of Burma under the Code 
of Criminal Procedure, section 434. Their application included 
several questions of which, however, the learned Judge refused 
to refer any but four, which included the question whether 
the amendment of the charge in the course of the trial had 
prejudiced the petitioners. 
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On June 20, 1913, arguments upon the question so reserved 
were heard together by three Judges, including Twomey J., 
who had presided at the trial, and judgment was delivered 
deciding all the questions reserved against the petitioners. By 
this judgment the Court held infer alia that the question 
whether the principal debts were good or bad was involved in 
the charge, and that having regard to passages in the summing 
up they were unable to hold that the jury had found their verdict 
upon the ground of the charge added by amendment. 

Sir R. Finlay, K. C., and Coliman, for the Petitioners: The 
amendment of the charges by the Judge during the trial was bad 
in law, and the verdict was bad as being a general verdict upon 
a charge part of which was bad in law. The learned Judge ought 
not to have directed the jury to consider whether a large amount 
of the debts shewn inthe balance-sheet should not have been 
treated as bad or doubtful. These debts had not been specified 
during the trial and the petitioners had no notice that this was 
an allegation which they had to meet. 

The summing up was unsatisfactory in other respects and 
evidence was wrongly received. The sentences passed were in 
contravention of the Indian Penal Code, section 71. Consecutive 
sentences should not have been passed in respect of the separate 
charges which were really part of the same offence. 

The judgment of their Lordships was delivered by 


¿ The Lord Chancellor.—Their Lordships do not propose in 
this case to recommend that leave to appeal be given. Their 
functions are not to sit as a Court of criminal appeal, and it would 
be contrary to their constitutional duty to assume that position. 
A Court of criminal appeal can go into questions of evidence 
and into questions of procedure, and can deal with the case on 
the same footing as an ordinary Court of appeal. Their Lord- 
ships’ functions on the other hand are limited by the principle 
laid down in Dzfe?s case (1) to something much more narrow, 
namely, this: that if they find that what has been done has been 
grossly contrary to the forms of justice, or violates fundamental 
principles, then they have power to interfere. But in the 
present case they think there was evidence to go to the jury 
on all the matters which have been dealt with, and it would be 
contrary to their duty to express any opinion as to whether in 
that state of things the verdict found by the jury was a right 
one, or the summing up a perfect one. As regards the sentences,, 
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‘it is obvious that the question is one of form only. The 


learned Judge has given three periods of eight months in one 
case and three periods of six months in another, taking each 


offence as a separate offence. Technically, their Lordships 


think that these were separate offences, and moreover it would 
have been possible to give a longer term upon any one or 
the whole of the charges in question. The analogy between 
this case and other cases which constantly occur in criminal 
jurisprudence is a perfect one, and their Lordships see no 
difficulty in treating these as separate offences. Their Lordships 
will humbly ad¥ise His Majesty that the petition ought to be 
dismissed. 


Arnould €&€ Sons.—Solicitors for the Petitioners.” 


j. M. P, l Petition dismissed, 


CIVIL REFERENCE. 


Before Mr. Fustice Chitty and Mr. Fustice Teunon. 


In the matter of DINESH CHANDRA BHATTACHARJEE, 
A MuUKHTEAR.* 
Legal Practitioners Act (XVIII of 1879), Sac, 14— Practitioner having no 


license to practise in a revenue office— Misconduct—Commissioner af a 
Dicision, whether can report to High Court, 


D, a mukhtear, was authorised to practise in the Courts of Munsiffs and in 
all criminal Courts of first instance, and had no Heense to practise in any 
revenue office. He was charged to have committed a misconduct not in his 
capacity as a mukhtear practising in a revenue office, but as a private indivi- 
dual, and it came to light in the course of the hearing of a Land Registration 
appeal before the Commissioner of a Division in a case in which he was not a 
party but only a witness : 

Heid, that the reference or report tothe High Oourt, under section 14 of 
the Legal Practitionera Act, by the QOommissioner of the Division was 
«lira rires, 

Reference under section 14 of the Legal Practitioners Act. 

Dinesh Chandra Bhattacharya, a mukhtear practising at 
Tangail, District Mymensing, purchased for Rs. 60 a share in 
Estate No. 12 of the Mymensing Collectorate belonging to four 
brothers at a certificate-sale held for arrears of road-cess. He 
afterwards resold the property to the four brothers or two of 
them and received the Rs. 60. The brothers were left in posses- 
sion, the mukhtear giving them a letter that they had purchased 


* Reference No. 7 of 1912, under the Legal Practitioners Act, 
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the property enami in his name. Subsequently the mukhtear 
finding himself likely to be saddled with the Jdafwara costs in 
respect of the property, sold the same to one Jadav Lal Rai 
Chowdhury for Rs, soo, the whole of which sum he retained for 
his own use. There thus arose a dispute between the original 
owners and the subsequent purchaser of the property from 
Dinesh ; and the matter came up before the Commissioner of the 
Dacca Division in the course of a Land Registration appeal, who 
came to the conclusion that the conduct of the mukhtear, Dinesh 
Chandra Bhattacharjee, had been grossly ifnproper ang €raudulent, 
and accordingly made the present reference to the High Court 
under section 14 of the Legal Practitioners Act. It further 
appeared that the mukhtear had no license to practise in any 
revenue office, and was authorised to practise only in the Courts 
of Munsiffs and in all criminal Courts of first instance, 

Babu Bimal Chandra Das Gupta for the Mukhtear. 

Babu Ram Charan Mitra for the Government. 

The judgment of the Court was delivered by 


Chitty J.—This is a reference under section 14 of the Legal 
Practitioners Act (XVIII of 1879) in the matter of Dinesh 
Chandra Bhattacharjee a mukhtear of Tangail in the District of 
Mymensingh. He was admitted as a muktear on gth October, 
1906, and his certificate which was renewed on 27th January, 
1912, authorises him to practise inthe Courts of Munsiffs and 
in all criminal Courts of first instance. The reference is made 
by the Commissioner of the Dicca Division, who in the course of a 
Land Registration appeal came to the conclusion that the con- 
duct of the mukhtear Dinesh Chandra Bhattacharjee had been 
grossly improper and fraudulent. The Commissioner accordingly 
framed two charges against the mukhtear (1) with having fraudu- 
lently transferred to one Jadab Lal Chaudhuri the share which 
he had purchased in estate No. 12 of the Mymensingh Tauzi and 
(2) with having made certain discrepant statements in regard to 
bis purchase of the property, one or other of which must have 
been false. The mukhtear was called upon to meet these charges. 
No fresh evidence appears to have been recorded but the Com- 
missioner acting upon the materials before him in the Land 
Registration appeal and the mukhtear’s explanation, found that 
both charges were proved and has recommended that the 
mukhtear be dismissed. 

A preliminary objection is taken to this reference or report 
that it is u/ira vires. The mukhtear Dinesh Chandra Bhatta- 


14) 
OrvIL, 
191%, 


Samya 
In the matter of 
Dinesh Chandra. 


1 


August, 28, 


lig THÈ CALCUTTA LAW JOURNAL. (Vor, XIX. 


CIVIL, charjee admittedly has no license to practise in any revenue 
1912, _office, nor has he been charged in any such office with misconduct. 
=e 


In the matter of Tbe misconduct, which the Commissioner reports, was committed 
Dinesh Chandra. not in Dinesh Chunder Bhattacharjee’s capacity as a mukhtear 
Chitty, J. practising in a revenue office, but as a private individual, and it 
= came to light only in the hearing of an appeal in a case in which 
he was not a party but only a witness. We think therefore that 
the matter dées not fall within the purview of section 14 of the 
Act and that the objection must be upheld. A further objection 
to the Commissioner's veport is that he recorded no evidence in 
support of, or to refute the charges. It would have been only 
right and proper to have examined the parties concerned with 
the certificate sale and also Jadab Lal Chaudhuri to whom the 
mukhtear is said to have subsequently sold the property which he 
had purchased. We need not consider the further point which 
was raised that the Commissioner of the Dacca Division had no. 
power to report to this Court under section 14 (a). On this 
reference we hold that the Commissioner had no authority to act 
as he did or to report to this Court. 


TK 


At the same time there are circumstances calling for an 
enquiry into the mukhtear’s conduct. As a Division Bench 
empowered only to deal with the reference we are unable to take 
further action in the matter, but we direct the Deputy Registrar 
to lay the papers before the Chief Justice in order that the Court 
may, if it thinks fit, order an enquiry under section 13. z5 


À: N. Ri C. Reference set aside ; matter referred to Full Court. 


- [A Rule was subsequently issued by the Full Court under section 13 of the 
Lega) Piactitionera Act, and after further evidence having been recorded by the 
District Judge and a report thereon having been submitted by hm, the 
mukhtear was suspended trom practice for a period of six months.—Bep. | 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft. 


DAKHYAYANI DEBI 
D. 
MANA RAUT AND OTHERS.” 


+ 
Landlord and tenant—-Bengal Tenancy Aot ( VIII of 1885), Seo. 105 A—Letting 
oui by one co-sharer—Jungla and waste land— Land reformed Aoqwicscence. 


Where one of the co-sharers granted an anatnamah for the’ purpose of 
reclamation and improvement of jungle and waste land, which belonged to all 
the co-sharers, to A, who remained in possession for more than ten years without 
any objection by other co-sharers and reclaimed the land : 

Held, that the principle of the decision in Watson v. Hamohand (1) would 
apply and A became the tenant of all the oo-sharera, 

Radha Prosad v. Evuf (2) distinguished, 

Appeal by the Plaintiff. 

Suit under section 105A of the Bengal Tenancy Act for 
settlement of fair rent. 

The plaintiff claimed to be a tenant. under the det 0f 
certain area originally included in a village owned by B and 
several other persons. On the 27th March, 1900, B granted an 
analnamah in favour of A, the plaintiff, which covered amongst 
other lands, the land in suit. The land was partly jungle and 
partly waste and was settled with the grantee for the purposes of 
reclamation and improvement. The land was joint property 
but no objection was taken by any one of the co-sharers of the 
grantor to the settlement made by him. The grantee entered 
into occupation and reclaimed the land. The Courts below 
concurrently held that the plaintiff was not the tenant of the 
defendants and consequently not entitled to have fair rent 
assessed, 

Babu Debendra Nath Ghose for the Appellant. 

Babu Susil Madhub Mullick (for Babu Provas Chunder 
Mitter) for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiff ina 
proceeding under section 105A of the Bengal Tenancy Act, for 
* Appeal from Appellate Decree No. 1284 of ie with Rule No. 3549 of 
1911, against the decision of L. O. Adami, Esq., Special Jadge of Outtack, 


dated the 8th February, 1911, affirming that of Babu B, K. Das Adhikari, 
Revenue Officer of Balasore, dated the 4th November, 1910. 


(1) (1890) L L. B, 18 Oale, 10, (2) (1881) L L. R., 7 Cale, 414, 
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O1vIL. settlement of fair rent. The application was refused by the 
1913. Court of first instance and that order has been affirmed on 


Dukbysyani Debi appeal by the special Judge. The facts are not in controversy 
and may be briefly recited. The areain respect of which the 
ae plaintiff claims to be the tenant under the defendants and to 
sae J. have fair rent assessed was originally included in a village owned 
by one Baikuntha Nath Kar and several other persons. On the 
27th March 1900, Baikuntha Nath Kar granted an amalnamah 
in favour of the plaintiff which covered amongst other lands 
an area of 87 acres. It was stated that the land was partly 
jungle and partly waste and that it was necessary to settle it 
with the grantee for the purposes of reclamation and improvement. 
The land was joint property, but no objection was apparently 
taken by any of the co-sharers of the grantor to the settlement 
made by him. The grantee entered into occupation and has 
reclaimed the land. Shortly after the settlement, a partition 
suit was commenced amongest the proprietors. During ~ 
the pendency of this suit at one stage it seemed that the land now 
in dispute might fall to the share of one of the proprietors, 
Kashinath Kar. The appellant in 1906 in orderto protect her 
right took a lease from Kashinath. But ultimately when partition 
was completed in 1908, it was found that 58 acres fell into the 
share of Kashinath and other proprietors with whom we are not 
at present concerned, and 26 acres fell into the share of the 
present defendants respondents. Inthe settlement proceeding, 
the plaintiff was recorded as the tenant in respect of the entire area. 
In so far as Kashinath Kar and his co-sharers are concerned, 
there bas been no difficulty as they have accepted the plaintiff 
as their tenant. But in so far as the respondents are concerned, 
they have refused to treat the plaintiff as their tenant, and when 
the present proceeding was commenced by the plaintiff for 
ascertainment of fair rent payable by her, the defendants took 
exception on the ground that she was not their tenant and no 
rent could be assessed in respect of the land with regard to which 
the relationship of landlord and tenant did not subsist between 
the parties. The Courts below have concurrently held that the 
plaintiff is not the tenant of the defendants in respect of 
this land and is consequently not entitled to have fair rent 
assessed. In our opinion, this view cannot possibly be main- 
tained. 
On behalf of the defendants, it has been contended that the 
lease from Kashinath Kar granted in 1906, superseded the 
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amalnamah and that the lease itself was inoperative because it 
was granted during the pendency of the partition suit. There 
is clearly no force in this contention. The lease was never 
intended to supersede the amalnamah, if it should turn out in the 
end that the lease itself was an invalid document. The appellant 
obviously intended to strengthen her position and to protect 
herself from the attack of the co-sharers, other than Baikuntha 
Nath Kar, into whose hands the superior interest might pags. 
It has not been disputed that effect cannot be given to this lease 
as it was executed during the pendency of the partition suit. 
The plaintiff is accordingly entitled to fall btk upon the 
amalnamahk. The question therefore arises, what were her rights 
under the amalnamah. On behalf of the defendants, it has been 
argued that it created title in her only to the extent of: the 
interest of Baikuntha Nath Kar. Weare of opinion that this 
contention is entirely unfounded. No doubt, he was one of the 
co-sharer landlords. The land however was waste and uncultivated. 
He had taken possession of the land, apparently without any. 
protest by his co-sharers, and (in the ordinary course of 
management of the estate he settled the land with the plaintiff 
for the purpose of reclamation. That this was a‘prudent act of 
management cannot be disputed, and that view is confirmed 
by the circumstance that, for a period of more than ten years, 
not one amongst the co-sharers of Baikunth Nath made any 
attempt to repudiate his action. Under these circumstances, the 
principle of the decision of the Judicial Committee in the case of 
Watson v. Ramchand Dutt (1) clearly applies. As their Lordships 
observed, in India a large proportion of the lands including 
very many large estates is held in undivided shares, and if one 
shareholder can restrain another from cultivating a portion of the 
estate in a proper and husbandlike manner, the whole estate, 
may, by means of cross injunctions, have to remain altogether 
without cultivation until all the shareholders can agree upon a 
mode of cultivation to be adopted or until a partition by metes 
and bounds can be effected, a work which in ordinary course in 
large estates would probably occupy a period including many 
seasons. In such a case, in a climate like that of India, land 
which had been brought into cultivation would probably become 
waste or jungle and greatly deteriorate in value. It is further 
clear that the position of the plaintiff is not worse than what it 
would have been, if she had in good faith accepted settlement 
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from a trespasser in actual occupation of the land. In that event, 
‘it is clear that she would have attained the status of a raiyat: 
Binad Lal Pakrasht v. Kalu Pramanik (1) and Mohima 
Chunder Shaha v. Hazari Pramantk (2). Reliance, however, 
has been placed on behalf of the defendants upon the case of 
Radha Prosad Wasti v. Hsuf (3) which is clearly distinguishable. 
In the frst- place, that was not the case of agricultural land, 
In the second place, Sir Richard Garth, C. J. laid down that when 
a tenant has been put into possession of joint property with the 
consent of all thè co-shareys, no one or more of the co-sharers 
can turn the t@nant out without the consent of the others; but 
no man has aright to intrude upon the joint property against 
the will of the co-sharers or of any of them; if he does so, he may 
be ejected without notice either altogether, if all the co-sharers 
join in the suit, or partially if only some of the co-sharers wish 
to eject him. In the case before us, there is no suggestion that 
the plaintiff came into occupation of this land against the will 
of the co-sharers of Baikuntha Nath Kar. On the other hand, 
they acquiesced in the’ occupation of the plaintiff and in the 
reclamation of the land by her at considerable cost for a number 
of years, and it is only when the land has been reclaimed that 
two of the co-sharers turn round and contend that the plaintiff 
has not attained the status of a tenant in so far as the lands 
allotted to their shares are concerned. Weare of opinion that 
this contention is wholly unjust and cannot be allowed to 
prevail. 

- The result, therefore, is that this appeal is allowed, the decree 
of the District Judge set aside and the case remanded to the 
Court of first instance in order that fair rent may be assessed in 
respect of this land. The plaintiff is entitled to her costs 
throughout this litigation ; we assess the hearing fee in this Court 
at two gold mohurs. 


The Rule is discharged. 
A. T. M. Appeal decreed: Rule discharged. 
41) (1893) I, L. B. 20 Calo. 708, (2) (1889) I, L.-R. 17 Oale, 45. 
. (3) (1881) 1. L. R 7 Oslo. 414. 
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CIVIL RULE, |... 


Before Mr. Fustice Stephen and ears Fustice D, Chatterjee 


HARI NARAIN DAS AND ANOTHER 
v. 
ELEMJAN BIBI AND OTHERS.” 
Possessory suii—Speoifio Relief Aot (1 of 1877 ), Seo, 9— Possession "Suit 
by co-sharer, maintainability of—J oint Pasian: 


A party entitled to a moiety share in a property cannot proceed under 
section 9 of the Specific Relief Act when the dispossession 18 in respect of the 
whole + 


A 
A Court has no jurisdiction to grant joint possession under section 9 of the. 
Specific Relief Act, as the word ‘possession’ inthe seotion refers to exclusive 


possession. 


Application for revision by the Defendants Nos. 3 and 4. 

Suit for possession under section 9 of the Specific Relief Act. 

Plaintiffs; Nos. 1 and 2 were entitled to the possession of 8 
annas share of the property. During the pendency of the suit, 
plaintiff No. 3 withdrew from the suit. The lower Court holding. 
the defendants to be trespassers and peing disposed to think that, 
plaintif No. 3 had withdrawn from the suit in a collusive manner, 
decreed the suit in respect of the me in favour of the plaintiffs 
Nos. 1 and 2. 


Babu Harendra Narayan Mitter for the Petitioners. ‘ 


Babu Gobind Chunder Dey Roy for the Opposite Party. 
The judgment of the Court was as follows: 


In this case three plaintiffs brought a possessory suit under 
section 9 of the Specific Relief Act claiming possession of certain 


property. During the pendency of the suit plaintiff No. 3 with-- 


drew from it leaving plaintiffs Nos. 1 and 2 entitled according to 
their case to the possession of the 8 annas share of the property. 
The lower Court holding the defendants to be trespassers and 


being disposed to think that plaintiff No. 3 had withdrawn from- 


the suit in a collusive manner, gave judgment in favour of the 
plaintiffs Nos. 1 and 2 in respect of the whole. 
A Rule has been granted calling upon the opposite party to 


show cause why this order should not be set aside on the ground’ 


that the Munsiff acted without jurisdiction in decreeing the, suit, 


after plaintiff No. 3 who was admittedly in joint possession of the, 


land with the other plaintiffs had withdrawn from it. | c 


* Uivil Rule No, 4829 of 1912, against the order of the Munsiff, gad Opi 
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We are of opinion that the Rule must be made absolute. The 
question involved in this case is a very short and simple one, 
namely, whether a party entitled to an eight annas share in a 
property is entitled to proceed under section 9 of the Specific Relief 
Act when the dispossession is in respect ofthe whole, This turns 
on the question whether possession in this section includes joint 
possession, and we have to decide it without the assistance of any 
authority. Looking at the words of the section as they stand, 
we are of opiniof that they refer to exclusive possession and the 
Court had no jurisdiction to grant joint possession under the 
section. We have treated the case as being one where a party 
seeks possession of his share only of property from which he 
himself and his co-sharers have been dispossessed, and it is incom- 
petent for the Court to give possession of the whole of the pro- 
perty in such a case. 

The Rule must accordingly be made absolute and the order 
of the Munsiff set aside. 

The case is one in which we think each party must bear its 
own costs. 

A.T. M. ° Rule made absolute. 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft. 


HEM CHUNDER CHOWDHURY AND OTHERS 
D. 


ATUL CHUNDER CHAKRABARTI AND ANOTHER." 


Dasturat—Right to receive proflts—Estata transferred—Right haring legal 
origin—Pajoyment, hereditary—Interest in immovable property—Limita- 
tion Act (XIV of 1859 )— Limitation Aot (XV of 1877), Soh, II, Art. 131 
—! Refusai’— Burden of proof. 
A proprietor may reserve to himself a right to receives portion of the 
profits, although the estate itself is transferred to other persons, 


A right vested in the proprietor of a specified estate to receive certain sums 
of money periodically from the proprietors of other estates in their character 
as such, which has a legal foundation and of which the enjoyment is hereditary, 
and the liability to make the payment whereof is not personal but one which 
attaches to him into whose hands the estate may pass, is an interest in immov- 
able property. A suit to recover such an interest should be brought under 
the Limitation Act of 1859 within twelve years from the time when the cause 

* Appeals from Appellate Decrees Nos, 698. 794 to 796 and 914 of 1909, 
against the decrees of E. E Forrester, Esq., District Judge of Midnapnr, dated 


the 19th December, 1908, affirming those of -Rabu Upendra Nath Dawan, Mansift 
of Midnapur, dated-the 28th September, 1907, 
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of action arose, and the cause of action would arise upon the genta! or refusal: 
of the right, 


The expression ‘refusal’ in Article 181 of the Second Schedule of the. 
Limitation Act of 1877 implies a previous demand. 


Ragi y. Bala (1), Kamman v. Budha Singh (2), Durga v. Bhonatu (8) 
and Gohaa v. Iklas Khan (4) referred to, 


When the plaintiff asserts that there has been no demand and refusal 
within twelve years of the commencement of the suit, the burden is cast upon. 


the defendant to establish that the plaintiff did make a demand and that the. 
defendant did refuse, 


Appeal by the Defendants. 


6 
Suits for declaration of plaintiffs’* right to regover certain: 
sums of money as dasturat at specified annual rates and for: 


recovery of the sums as a charge on properties in the possesion 
of the defendants. i 


» 


$ 


¥ 
4 


The Courts below decreed the suits. The nature of con- 
tention appears from the judgment. | 


Babus Dwarka Nath Chuckerbutty and Mohini Mokon 
Chatterjee for the Appellants in Appeals Nos. 598, 794 to 796. 


Babu Lalit Mohon Banerjee for the Appellants in Appeal. 
No. 914. 


Babus Bepin Behary Ghose and Lalit Mokon Ghose for tha 
Respondents, 


The judgment of the Court was delivered by 


Mookerjee J.—These are appeals by the defendants in’ suity 
commenced by the plaintiffs respondents for declaration ‘of their 
right to recover certain sums of money as dasturat at specified 
annual rates and for recovery of the sums as a charge on pro- 
perties in the possession of the defendants, The Courts ‘below 
have decreed the suits. On the present appeal, two points have 
been taken, namely, f7rs¢, that the plaintiffs have no enforceable 
right to realise the sums claimed as dusturat from the defenddnts ; 
and secondly, that the right, if it ever existed, has been extin- 
guished by operation of the statute of limitation. 


In so far as the first point is concerned, it is necessary 
to ascertain the exact nature of the right claimed by’ the 
plaintiffs. The Courts below have observed that the precise 
origin of the right cannot be traced ; but it has been found 
that the right has a lawful origin, and the theory put forward 
in explanation of the origin of the right is plausible. It is stated 


(1) (1890) T. L. R, 15 Bom, 136, (3) (1883) P. R, 108, l 
(3) (1882) P.-R, 146, - - - - (4) (1889) P, RIBA; - >i 
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that the predecessor in interest of Raja Brijanand who was 
the proprietor of estate Sabang transferred, towards the end of 
the eighteenth ‘century, portions of his estate to different 
persons on condition that the latter and their representatives in 
interest would in perpetuity pay to the transferor and his 
representatives in interest certain sums as @usturat; why an 
agreement of this description was made may not be possible to 
ascertain at this distance of time; but if the proprietor treated 
himself as entitfed to the profits of the estate, he might very 
well reserve to himself the right to receive a portion of these 
profits, althoygh the estate itself was transferred to other 
persons. In any event, in 1795 when the right was asserted by 
the predecessor in interest of the present plaintiffs and the 
claim was denied by the predecessors in.interest of the 
defendants, it was'found that the then plaintiffs and their 
predecessors had been in enjoyment of the right from time 
immemorial, and it has been stated before us that at that time 
the period of enjoyment had extended over nearly two centuries.. 
From these facts the Courts below have properly drawa the 
ihferemcé that the right had a lawful origin. The right was. 
asserted successfully in 1795. It was again in controversy in 
1854; wihien fhe claim was resisted on the ground that the sum 
demanded constituted an adwad or illegal cess. This contention 
was overruled by the Sudder Court in Ram Mohun v. Ram Charan 
¢1) and the claim ofthe then plaintiffs was allowed. Later on, 
the sum;,svas sought to be realised as rent but the claim was 


-dismissed on the ground that the money could not be recovered- 


as rent ina revenue Court: Ram Churn Banerjee v. Tortta 
Churn Paul (2). But it is worthy of note that the decision 
last mentioned: did not negative the right itself. We have also 
the fact that, on many occasions, the predecessors of the plaintiffs 
obtained decrees against the predecessors of the defendants, 
either upon, contest or ex parte, on the basis of the alleged right, 
though, no doubt, in some instances, the decrees were made by 
revenue Courts on the erroneous assumption that the sums 
claimed were recoverable as rent. But although these decrees 
were made without jurisdiction, the fact remains that the claim 
was asserted and allowed, sometimes inspite of opposition, on 
other occazions without opposition. From all these circumstances, 
the Courts below have drawn the inference that the right alleged 
by the plaintiffs does exist. In our opinion that inference is 


(1) (1854) Beng. S, D. A, 504, . (9) (1872) 18 W. B..848, 
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perfectly legitimate, and consquently the first ground takeni! by 
the appellants must be overruled as entirely unsustainable. ee 
In so far as the second point is concerned, the question 
arises whether the right has been extinguished by limitation: 
It is clear that article 131 of the second schedule to the Indian 
Limitation Act of 1908 is applicable to the case. That article 
provides that asuit to establish a periodically recurring right 
must be commenced within twelve years fron? the date when 
the plaintiff is first refused enjoyment of the right. Now 
“ refusal” plainly implies a previous demand : - Rag v. Bala. (1); 
Kamman v. Budha Singh (2), Durga v. Bhonatu (3) and Gohkna 
y., Iklas Khan (4). As the plaintiffs assert that there has been 
no demand and refusal within twelve years of the commencement. 
of the present suit, the burden is cast upon the defendants to 
establish that the plaintiffs did make a demand and that the 
defendants did refuse. Of this, there is no evidence. Consequently 
the suit is prima facie not barred under Art 131. But 
it has been contended that as there was no provision in the 
Limitation Act of 1859, corresponding to Art. 131 of the 
Limitation Act of 1877, the right now claimed might conceivably 
have been barred before the Limitation Act of 1871 came into 
force, and if the right was so barred, a subsequent statute 
could not operate to revive a right‘already extinguished undet 
the previous statute. It is consequently-necessary to determine 
~— whether the right had been extinguished under the Limitation 
Act of 1859. For the decision of this question, we must 
examine the precise nature of this right. In our’ opinion, 
the right claimed is clearly in the nature of an interest in 
immovable property, as itis a right vested in the proprietors 
of a specified estate to receive certain sums of money periodically 
from proprietors of other estates in their character as such. 
The right on the one hand and the obligation.on the other 
are annexed to immovable property. In fact, the right has been 
so recorded eyer since 1795 by the revenue authorities, and on 
the occasion of the sale of the estate claimed by the -plaintiffs, 
it had been proclaimed that the purchaser was entitled to the 
right to receive this dusturat. Now, -if the right -is annexed--to 
land, it is clearly an interest in immovable property ;_ for, ag 
pointed out by Sir James Colvile in the case of Maharana 
Futtehsangjt v. Desai Kullianraiji (5), a right of this description 


(1) (1890) T. L. R. 15 Bom, 188. 8) (1888) P. R, 106, 
(2) (1882) P. B, 146, 4) (1889) P, R. 184 
(8) (1878) L. B, 1I, A, 84 (58) ; 13 B, L, R. 354, 
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om to receive ‘an annual payment, which has a legal foundation 
1918, and of which the enjoyment is hereditary, and the liability 


way 


Hem Chupder to make the payment whereof is not personal to the defendant 
~ but one which attaches to him into whose hands the village may 
pass, is an interest in land ; ; it is money payable by the defendant 
pirtute tenurae ; the interest possesses the qualities both of 
immobility and of infinite duration in a degree which would 
entitle it to thetcharacter of a freehold interest in or issuing out 
of real property under the English law. [Cruise’s Digest, Vol. I, 
p. 47, pl. 10.\ “fe then, the right in question is an interest in 
immovable property under the Limitation Act of 1859, a suit to 
recover such an interest would have to be brought within twelve 
years from the time when the cause of action arose; and the 
cause of action would obviously arise upon the denial or refusal 
of the right. Consequently, the question arises, whether there 
was a denial of the right at any time when the statute of 1859 
wasin force. In this connection, it has been urged that in the 
litigations of 1861, the predecessors of the defendants denied their 
liability to-pay the sum claimed. The written statements, however, 
have not been produced ; on the other hand, from the abstracts 
given in the decrees, it is clear that there was no denial of the 
right of the plaintiff to receive dusturat. There was a denial 
of the liability of the defendant on special grounds, such as the 
transfer of the estate into other hands. In one of the cases, 
indeed, there is evidence to show that not only was there no~ - 
denial, there was an admission of liability. One of the pre- 
decessors of the defendants required his subordinate tenure- 
-holder to pay this dusturat to the prodecessor of the plaintiffs ; 
this justifies the inference that at that time the dusturat was still 
lawfully payable to the plaintiffs. Wader these circumstances, 
as it is not shown that there was refusal while the Act of 1859 
was in force, we must hold that the claim of the plaintiffs was 
Not’ extinguished before 1873; and we have already held 
that- since 1873 nothing has happened which could extinguish 
the right. The-second ground consequently fails. 

The _tesult is that the decrees of the Courts below are 
affirmed and these appeals dismissed with costs. 


Na 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
ws Beachcroft. eat ee 


TEK LAL SINGH AND OTHERS 
v. 
= SRIPATI CHOWDHRY.* 

Admissibility in evidenoe— Unregistered award— Registration Aét (XVI of 
1808), Seo. 17, Sub-seo. (2) (vi)—Award and partition doeg, kaa 
botween—Award not enforoed in Court, if operative, 

An award is opene even though neither party has%ought to enforos it 
in Oourt. . | AH 

Bhajahari v, Behary Lal (1) followed. , 

An award, whether filed in Oourt or not, is not compulsttily registrable, 

A document which purports to be an award, may amount to something 
more than an award ; if the parties to the reference affix their signatures to the 
award in token of their acceptance of the decision of the arbitrators, the award 
may thereupon become a decd of partition‘and may as such become compul- 
sorily registrable, - 

Appeal by the Defendants. 

Suit for declaration of title to immovable property and for 
recovery of possession thereof. 

The question in appeal was Whether a certain unregistered 
award was admissible in evidence or not. The Courts below 

‘acted upon the award and decreed the suit. Se , 
Babu Baranasibasi Mukerji: for the Appellants. e Bee 
Babu Hara Prosad Chatlerjee for the Respondent, 

The judgment of the Court was delivered by 


Mookerjee J:—This is an appeal by the defendants in a suit 
for declaration of title to immovable property and for recovery 
of possession thereof. The subject-matter of the litigation 
originally formed part of joint property held by the plaintiff and 
his brother, the father of the defendants. At the trial, the 
plaintiff produced an unregistered private award, which, he 
contended, conclusively eStablished that the joint properties 
had been divided and that the disputed land had been Allotted 
to his share. The Courts below have acted upon'this award 
and founded their decision thereon, though it had not been 
previously enforced in Court: Bhajakartv. Behary Lal (D). 
On the present appeal, it has been argued that the unregistered 
award was not admissible in evidence, because it was in essence 


* Appeal-from Appellate Decree No; 760 of 1911, against the- decree- of 
D. H. Kingsford, Esq., Judicial Oommissigner of Chota Nagpur, dated the 28rd 
December, 1910, affirming that of Beng Bantah Pal, Mansi of “Giridih, dated 
the 29th April, 1910. 
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ENT adeed of partition and as such was compulsorily registrable 
1918, under section 17(0) of the Indian Registration Act, 1877. 
Tek Lal It has also been contended that there is no evidence to show 
Stipa i that two of the defendants ever agreed to the arbitration. 
BA In so far asthe first of these points is concerned, reliance 
Mookerjee, J. 


pul at has been placed by the appellants upon the case of Upendra Nath 
v. Umes (1) to show that a partition deed is compulsorily 
registrable, if it affects title tothe property of more than the 
statutory value. "This has not been disputed by the respondents. 
It has been arguegl, however, on their behalf that the instrument 
now before usajs an award fnd not a deed of partition, and that as 
an award, it is not compulsorily registrable, as pointed out in 
Gulab Singh v. Mohor Singh (2). The determination of this 
question depends upon the construction of clause (4) of section 
17 of the Indian Registration Act 1877, which lays down that 
decrees and orders of Court and awards are not compulsorily 
registrable. On behalf of the appellants, it has been argued 
that the collocation of the words of this clause indicates that its 
application is restricted to awards filed in Court. This 
contention is not supported by the language used by the 
legislature, and is opposed to the decision of this Court in the 
case of Tarakant v. Rat Kishore (3). Ifthe term ‘award’ 
was intended to be restricted in clause (1) to awards which 
have been filed in Court, the provision for exclusion of awards 
would be needless, because if a proceeding has been taken in 
Court to enforce an award, such proceeding would terminate in 
a decree or order in which the award itself would be merged. 
Consequently, a provision to the effect that decrees and orders 
of Courts are not compulsorily registrable, would completely 
cover the case in point. We are consequently not prepared 
to accept the interpretation put upon clause (1) of section 17 by 
the learned vakil for the appellant. We are fortified in this view 
by an examination of the language of clause (5) of sub-section 2 
of section 17 of the Indian Registration Act of 1908. That 
clause now provides that any decree or order of a Court and any 
award is not compulsorily registrable ; so that whatever doubt 
might have been possible as to the true meaning of the provision 
contained in the statute of 1887, that doubt has now been 
removed by the legislature. We hold accordingly that the award 
in this case was not compulsorily registrable, We may add, 


(1) (1910) 12 0. L. J. 25. 
(2) (1908) 7 P. L.-B,.532, (8) (1910) 18 0. L, J, 158, 
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however, that a document which purports to be an award, may 
amount to something more than an award ; if the parties to the 
reference affix their signatures to the award in token of their 
acceptance of the decision of the arbitrators, the award may, 
thereupon become a deed of partition, and may as such become 
compulsorily registrable. The distinction between an award 
and a deed of partition, to which we have just adverted, was 
explained by Mr. Justice West in the case of Agarst v. Dayal (1), 
and it was recognised in the cases of Rutan Chand v. Sitaram (2) 
and Azimat Singh v, Kulwant (3) see also’ Bhagat Ram v. 
Paras Ram (4). The first contention of the e@ppellants must 
consequently be overruled. 

As regards the second point, we are of opinion, that it is 
entirely unsubstantial. It does not appear from the proceedings 
in the Court below that any attempt was made by the second 
and the third defendants to repudiate the award on the ground 
that the arbitrators had not been duly authorised by them 
to effect the partition. On the other hand, they made common 
case with their eldest brother whq was the head of their branch 
' of the family, and we observe that the present appeal has been 
jointly preferred by all the three brothers. Under these 
circumstances, they. cannot be allowed to raise a question of fact 
-which was not really in controversy in the primary Court, 
though it may be conceded that the point was sought to be 
raised before the Judicial Commissioner. -- 


The result is that the decree of the Court of appeal below is 
confirmed and this appeal dismissed ; but there will be no order 
as to costs. 

A. T, M. Appeal dismissed. 


(1) (1884) L L, B. 9 Bom. 50. (B) (1907) P. L. B. 638 ; 1806 P. B. 71, 
(3) (1900) LP. L, B. 459. (4) (1807) P. B. 84. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beachcroft. 


JOGENDRA NATH SARKAR AND OTHERS 
Y 


PROVATH NATH CHATTERJEE.* 


Lecoution proceeding—Deores, adjustment of —Oiril Procedura Code (Act V of 
1908), O. 81, R. 2, Sub-Rules (2) and (3)—~Application should recite the 
terms of adjustifent—Achnowledgment—Limitation Act (IX of 1803), 
Seo, 19—Eatoppel— Eupress statutory provision. 

An application made to the ekeonting Court recited that the judgment- 
debtor had ‘paid % the decree-holder a certain sum in different mstalments 
and that the decree-holder had out of kindness to the judgment-debtor agreed 
to have execution struck off and consented to receive the balance by giving 
some further time The petition further stated that the execution might be 
struck off with permission to the decree-holder to make a fresh application 
for execution : 

Held, that as the application did not reoite the terms of the adjustment, 
3t could not -be deemed to be an application contemplated by sub-Rule (2) of 
Rule 2 of Order 21 of the Code of Civil Procedure, 

That as the application did not by implication or otherwise, acknowledge 
the right of the judgment-debtor to apply to the Court to have the adjustment 
recorded as certified, it could not save that right from the bar of limitation 
under section 19 of the Indian Limitation Act. 

That if the doctrine of estoppel were applicable as between the deoree- 
holder and the judgment-debtor, the Court could not still recognise an adjust- 
ment not duly certified in contravention of sub-Rule (8) of Bule -2 of Order 21 
of the Code of Oivil Prosedure, 


The doctrine of estoppel cannot be invoked to nullify an express statutory 
provision, 


Barrows caso (1) and Zrimback v, Hari Lawman (2) referred to, 
Appeal by the Judgment-debtors. 
‘Application for execution of decree. 

_ ~The -judgment-debtors, contended that as there was an 
adjustment, the decree could not be executed. The Courts 
below overruled the objection and allowed execution. 

Babu Amarendra Nath Bose for the Appellants. 


Babus Mahendra Nath Roy and Hira Lal Chuckerbutty for 
the Respondent. 


The judgment of the Court was delivered by 

Mookerjee J.—This isan appeal by the judgment-debtors 
against an order made in proceedings in execution of a decree. 
The decree-holder applied for execution on the 1st June 1912. 


# First Appeal from Order No. 88 of 1918, against the order of Babu Bidhu 
Bhusan Banerjee, Subordinate Judge of Hooghly, dated the 8th October, 1912, 


(1) (1880) 14 Ob, D, 432. (3) (1910) 12 Bom. L. B. 686; I, L, B, 84 Bom, 676, 
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On behalf of the judgment-debtors objection was taken 
on the 27th June to the effect that the decree could not be 
executed inasmuch as it had been adjusted ; their case was that 
the alleged adjustment had taken place on the 11th February 
1912 and that thereunder the decree-holder had agreed to 
accept the judgment-debt in certain specified instalments, It is 
plain that as the adjustment had not been recorded, the Court 
executing the decree could not recognise it. Order 21, Rule 2, 
sub-Rule 3 provides that an adjustment which Shas not been 
certified or recorded as prescribed in sub-Rules (1) and (2) shall 
not be recognised by any Court executing the decree. The 
only question for consideration consequently is, whether at the 
time-the objection was taken by the judgment-debtors on the 
27th June 1912, it was still open to them to apply to the Court 
to issue a notice to the decree-holder to show cause why the 
adjustment should not be recorded as certified. Article 174 of 
the first schedule to the Indian Limitation Act, 1908, provides 
that an application in this behalf must be presented within 
90 days of the adjustment. The adjustment had been made, 
if the allegation of the judgment-debtors is.true, on the 11th 
February 1912. Consequently the application of the 27th June 
1912 would be of no avail, even if it were treated as an appli- 
cation for the issue of notice to the decree-holder. E 

But it has been argued that an application was made on 
“the rth March 1912 which was in essence an application to the 
Court to issue a notice to the decree-holder why the adjustment 
should not be recorded as certified. This application is of no 
assistance to the judgment-debtors. It merely recites that the 
judgment-debtors had paid to the decree-holder Rs. 1,700 in 
different instalments and that the decree-holder had, out of 
kindness to the judgment-debtors, agreed to have execution 
struck off and consented to receive the balance by giving some 
further time. The petition further states that the execution 
might be struck off with permission to the decree-holder to 
make a fresh application for execution. This application does 
not recite the terms of the alleged adjustment and cannot be 
deemed an application of the description comtemplated by sub- 
Rule 2 of Rule 2. 

It has been argued in the next place, that the application of 
the 11th March 1912 embodies an acknowledgment of the right 
of the judgment-debtors to apply in accordance with sub-Rule 2 
of Rule 2 and consequently saves that right from the bar of 
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OIVIL, limitation under section 19 of the Indian Limitation Act. This 
1918. contention is obviously unfounded. The application does not, 
Jogeadia by implication or otherwise, acknowledge the right of the judg- 
v, ment-debtors to apply to the Court to have the adjustment 
Provath. i 
S recorded as certified. 
aieia It has finally been argued that as the decree-holder has, 


subsequent to the alleged adjustment, received payments in 
accordance therewith, he is estopped, and the Court is bound to 
determine whéther there has or bas not been an adjustment 
within the meaning of sub-Rule (1). This contention is clearly 
opposed to the provisions of sub-Rule (3). The argument in 
substance is that the doctrine of estoppel as between the parties 
litigant may nullify a legislative provision and may compel the 
Court to act in contravention of the clear provisions of the 
statute. But even if we assume for the purposes of argument— 
and for that purpose alone—that the doctrine of estoppel applies ~ 
as between the decree-holder and the judgment-debtors, it does 
not follow that the Court can recognise an adjustment not duly 
certified, in contravention of sub-Rule (3) which states explicitly 
that an adjustment not certified or recorded shall not be 
recognised by any Court executing the decree. This is pre- 
eminently a case where the principle applies that the 
doctrine of estoppel cannot be invoked to nullify any express 
statutory provision: Barrow’s case (1). The view we take is in _ 
accord with that adopted by Mr. Justice Chandavarkar in the 
case of Zrimback v. Hari Laxman(2),and we may add that we 
are not prepared to accept the opinion put forward by Mr. Justice 
Heaton in that case. 

The result is that all the contentions of the judgment- 
debtors fail. The order of the Court below is consequently 
affirmed and this appeal dismissed with costs. We assess the 
hearing fee in this Court at two gold mohurs. 


A, T. M. Appeal dismissed, 


(D (1880) 14 Oh. D. 482. 
(2) (1910) 12 Bom, L. R. 686; I. L, B. 84 Bom, 578. 
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PRESENT : Lord Moulton, Sir Fohn Edge and Mr. Ameer Alt. 


PARBATI DASI P. 0, 

ee 1913, 
RAJA BAIKUNTHA NATH DE AND OTHERS. November, i 
[ON APPEAL FROM THE HIGH Court or JUDICATURE AT December, 3. 


Fort WILuiAM IN Bencar) ° 
Joint Hindu family—Property standing in the name of & junior member 
Presumption—Solf-acquifition, z 


Where the question is whether a property standing in the name of a Junior 
member of a joint Hindu family is his self-acquisition, the criterion is to 
consider from what source the money comes with which the purchase money 
js paid, and in the absence of evidence that the janior member had any separate 
funds or that the property in question was purchased with money belonging to 
him, the presumption is clear and decisive that it was acquired by the head of 
the family in the name of the junior member and that it was not self-acquired 
property of the junior member. 

Diwrum Das Pandey v. Mussumat Shama Soondri Dibiah (1) and 
Gopeckrist Gosain v. Gungapersad Gosain (2 followed. 


Appeal from a judgment and decree of the High Court of 
Calcutta (July 27, 1906) affirming a judgment and decree of the 
Subordinate Judge of Cuttack (May 28, 1903) whereby the 
appellants’ suit to obtain from the respondents possession of 
certain properties was dismissed. 

~ The questions for determination were whether the appellant 
had established her rights (a) to the properties set out in the 
Schedule Ka of the plaint on the ground that they had formed 
the separate acquisitions of her deceased father Rup Charan De 
(b) to a one-third share of the properties set out in the Schedule 
Kha of the plaint on the ground that her said father had survived 
his father Raghu Nath De to whose estate they belonged, and 
had been one of his heirs, and (c) to a one-third share of the 
properties set out in Schedule Ga of the plaint on the ground that 
they had been acquired out of the profits of the above-named 
properties and of a business of the said Raghu Nath De, in 
which the said Rup Charan De had been similarly entitled 
to a share. 

There had been concurrent findings by both Courts in India 
(1) that as regards (a) the appellant had entirely failed to 
establish that the said properties had formed a separate 


(1) (1843) 3 Moo, I, A, 229. (2) (1854) 6 Moo I, A 58 
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P, C. acquisition of the said Rup Charan De, or that he had had any 
1913, title thereto, and (2) that as regards (4) and (c) the said Rup 
Bah Dai Charan De had predeceased his said father Raghu Nath De 


and had not succeeded to any right in the said properties -or 
business as one of his heirs on this appeal. 
Ross K. C., and A. Majid for the Appellant: referred to 


r. 
Baikuntha Nath. 


REE section 35 of the Indian Evidence Act and zsu)mitted that the 
à properties in Schedule 44 stood in the name of the appellant’s 
— father and the¢presumption was that they were his self-acquired 


properties, thay the respondents failed to rebut the presumption, 
and that the appellant’s euit in respect of those properties ought 
to be decreed (Mr. Ameer Ali referred to Dhurum Das Pandey v: 
Mussumat Shama Dibiah (1). 

DeGruyther K., C, and A. M, Dunne for the Respondents 
were not called. 

The judgment of their Lordships was delivered by 


December, 3, Mr. Ameer Ali,—This is an appeal from a judgment and | 
decree of the High Court of Bengal, dated the 27th of July 1906, 
which affirmed a decree of the Subordinate Judge of Cuttack, 
in the Province of Orissa, d¢smissing the plaintiff's suit. 

The parties are Hindus governed by the Dayabhaga jae 
and are descended from one Raghunath De. Raghunath had 
three sons, Rup Charan, Sonatan and Shyamanand, who 
‘admittedly formed ajoint Hindu family. The plaintiff is the 
daughter of Rup Charan, and she brought this suit in the Court 
of the Subordinate Judge for a declaration that certain ~ 
properties included in schedule ġa attached to the plaint were 
the self-acquired properties of her father which devolved upon 
her after the death of her mother, Annapurna, and for the usual 
consequential relief in respect thereof. She also alleged that 
Rup Charan survived his father, and that she is entitled to the 
one-third share in Raghunath’s estate which vested in Rup 
Charan on Raghunath’s death. 

The defendants, on the other hand, alleged that Rup Charan 
predeceased his father and that the ka properties were acquired 
by Raghunath in the name of Rup Charan, and were not the 
self-acquired properties of Rup Charan. 

Both the Courts in India have concurrently found against 
the plaintiff the facts on which she bases her claim. They have 
held that she has failed to prove that the $a properties were 
acquired by her father out of his own funds ; and that it had 


c.. . (I) (1848) 3 Moo, I A. 229 (240), 
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been established that Raghunath survived Rup Charan. They P. C. 
have accordingly dismissed the plaintiff’s suit. 1918,- 


As it is not their Lordships’ rule to interfere in cases in Parbati Dasi 
which there are concurrent findings of fact, it has been argued Baikuntha Nath, 
by Mr. Ross, on behalf of the plaintiff, that the Courts below C = . 
erred in not drawing proper conclusions from the documentary mr: Amo An, 
evidence of the’ plaintiff. In other words, he contended that 
as the conveyances stood in Rup Charan’s name the Courts ought 
to have presumed that the ka properties were his self-acquired 
properties until disproved by the defendants. 

The principle applicable to this class of cases Where there is 
a dispute whether a property standing in the name of a junior 
‘member of a Hindu family was his self-acquisition was enunciated 
so long ago as 1843 in Dhurm Das Panday v. Mussumat Shama 
Soondrt Dibtak (1), where Lord Campbell said :—“ The 
criterion in these cases in India is to consider from what source 
the money comes with which the purchase money is paid.”. 

This principle was reaffirmed in 1854 in Gosain v. Gosain (2). 

In the present case both the Courts below have found that 
there was no evidence that Rup Charan had any separate funds 
or that the properties in dispute were purchased with money 
belonging to him. In the absence of such evidence the 
presumption is clear and decisive that they were acquired by 
the father in the name of the son, and that they were not the 

~~ gelf-acquired properties of Rup Charan. 

On the whole their Lordships are of opinion that this appeal 
should be dismissed with costs. And they will humbly advise 
His Majesty accordingly. 

E. Dalgado,—Solicitor for the Appellant. 

Downer and Foknson.—Solicitors for the Respondents, 
J. M. P, " Appeal dismissed. 

(0 (aes) 3 Moo, I, A. 282 (240). 
oo, I. A. 58, 
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“PRESENT : Lord Moulton, Sir Fohn Edge and Mr. Ameer Alt. 
BARHAMDEO PRASAD AND ANOTHER 


v, 
TARA CHAND AND OTHERS, 


[On APPEAL FROM THE Hich Court oF JUDICATURE AT 
Fort WILLIAM AT BENGAL. |] 


Mortgagê— Morigage-decress-—Sale of mortgage proporty—Surplus sale-proceeds, 
deposit of, WA Court—Right of subsequent mortgagess therein—Fraud— 
Suit to recoveg surplus sale-proceeds wrongfully and fraudulently with- 
draton—Limitation—Limjfation Aot (XV of 1877), Soh. Il, Art, 132— 
Surplus sale-procecds, when withdrawn, if subject to a charge, 


Certain property was sold in execution of a decree for sale made on the 
appellants’ first mortgage thereon in a suit to which the respondents, who 
were the second mortgagees of the said property, were made parties, and after 
satisfying that decree the surplus moneys were deposited in Qourt. Subse- 
quently the appellant who had a third mortgage on the same property, obtained 
a decree for sale thereon in a suit to which the respondents were not parties, 
and in execution thereof the appellants, without giving notice to the 
respondenta, withdrew the said surplus moneys out of Oourt : 

Held, that the appellants in so withdrawing the eaid surplus moneys acted 
wrongfully and in fraud of the respondents, and that the said surplus moneys 
represented the security which the respondents had under their mortgage and 
did not cease to represent that security owing to the fact that the appellants 
had so wrongfully and fraudulently withdrawn them out of Oourt : 

Held also, that a guit brought by the respondents on their mortgage in 
which they sought a decree againat the appellants for the amount so withdrawn 
by them (the appellants) with interest, fs a suit to enforce payment of money 
charged upon immovable property within the meaning of Article 182 of second 
Schedule of the Indian Limitation Act, 1877. 

Quaere, whether the sald money in the hands of the appellants was 
saddled with a charge in favour of the respondents to the amount of their 
charge. 

Barhamdeo Prasad v, Tara Chand (1) affirmed. 


Appeal from a decree of the High Court at Calcutta, dated 
the roth of August 1905, which dismissed an appeal froma 
decree of the Subordinate Judge of Monghyr, dated the ‚9th June 
1902. 

The question for determination in this appeal was whether 
the High Court had rightly decided that the suit is one to 
enforce payment of money charged upon immovable property 
within the meaning of Article 132 of Schedule 2 of the Indian 
Limitation Act, 1877, and is therefore not barred by limitation. 

The material facts are stated in Barhamdeo v, Zara Chand (1). 

G, E. A, Ross, K.C., and F. M, Parikh for the Appellants : 

(1) (1905) I, L, R, 88 Oalo, 92, 
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When Mouzah Chak was sold in satisfaction of the first 
mortgage of the appellants, in execution of a decree to which 
the respondents were parties, the lien of the respondents on that 
village was discharged, and they no longer had a charge on 
the village. What the mortgagor gave the respondents as security 
for their mortgage was his right to redeem, which right was 
extinguished when the mouza in question was so sold. The 
surplus moneys were not, therefore, part of) the mortgage 
security under the respondents’ mortgage, and a uit to recover 
them from persons who had wrongfully withdrawn the same 
is not a suit to enforce money charged upon immovable property. 
within the meaning of the Article 132 of Schedule II of the 
Indian Limitation Act, 1877, but is a suit to which Article 120 
thereof would apply. They further referred to Ramdin v. 
Kalka Pershad (1), the Transfer of Property Act, sections 88 and 
89, and the Code of Civil Procedure 1882, section 295. 


E. U. Hdats for the Respondents was not called upon. 
The judgment of their Lordships was delivered by 


Sir John Kdge.— This appeal has arisen in a suit which 
was brought by the plaintifs on the 17th November 1900, in 
the Court of the Subordinate Judge of Monghyr, to enforce 
payment of principle moneys and interest which were charged 


upon immovable property by a deed dated the roth September ` 


— 1887, by which one Kalu Babu mortgaged to the plaintiffs 


Mouzah Chak and other properties. The mortgage money was. 


repayable on the 18th November 1888. By the suit, so far as 
it concerned the defendants Barhamdeo Prasad and Ram Sumran 
Prasad, the plaintiffs sought a decree against them for 
Rs. 12,197-8-3, together with interest, on the ground that they 
were in possession of a sum of Rs. 12,197 8-3, which had been 
deposited in the Court of the Subordinate Judge of Monghyr, 
and was the balance remaining over of the purchase money 
of Mouzah Chak, after satisfying a decree for sale of that 
mouzah of the 8th October 1890, such possession having been 
obtained by them wrongfully with full knowledge that it was 
affected with a charge to the plaintiffs under a mortgage of 
Mouzah Chak. Barhamdeo Prasad, now dead, is represented 
in this appeal by his brother, Ram Sumran Prasad. The.only 
question in this appeal is whether the suit so far asit related 
to Barhamdeo Prasad and Ram Sumran Prasad was a suit to 


(1) (1884) L. B, 121, A, 22 (15); I, L, R. 7 All, 602, 
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enforce payment of money charged upon immovable property 
within the meaning of Article 132 of the second Schedule of 
the Indian Limitation Act, 1877, or was a suit to which Article 
120 of that Schedule applied. 


The facts, briefly stated, are as follows: On the 21st May 
1887, Kalu Babu mortgaged Mouzah Chak and other properties 
to Barhamdeo Prasad and Ram Sumran Prasad. On the rgth 
September 1886, Kalu Babu mortgaged Mouzah Chak and other 
properties to the plaintiffs, and on the 19th July 1889, Kalu 
Babu further, mortgagef Mouzah Chak to Barhamdeo Prasad 
and Ram Sumran Prasad. On the 8th October 1890, Barhamdeo 
Prasad and Ram Sumran Prasad obtained a decree for sale on 
their mortgage of the 21st May 1887. To the suit in which 
that decree was obtained the plaintiffs in this suit were made 
parties, but they did not appear. In execution of the decree 
of the 8th October 1890, Mouzah Chak was sold. After satisfy- 
ing that decree a balance amounting to Rs. 12,197-8-3 of the 
moneys which were realised by the sale of Mouzah Chak 
remained, and that balanc8 was deposited in the Court of the 
Subordinate Judge of Monghyr. On the 14th January 1891, 
Barhamdeo Prasad and Ram Sumran Prasad obtained a decree 
for sale on their mortgage of the 19th July 1889, and in exe- 


_ cution of that decree they, on the 22nd April 1892, drew out 


of Court the balance of Rs. 12,197-8-3 which had been deposited 
in Court. Barhamdeo Prasad and Ram Sumran Prasad were 
well aware of the existence of the plaintiffs’ mortgage and that 
it had priority to the charge they were seeking to enforce, but 
they did not make the plaintiffs parties to the suit, nor did 
they give them notice that under the decree of the 14th January 


‘1891 they were drawing out of Court the balance of 
-Rs, 12,197-8-3. 


On behalf of Barhamdeo Prasad and Ram Sumran Prasad it 


“was contended in the Court of the Subordinate Judge that this 


suit, so far as it related to the claim of the plaintiffs against 
them in respect of. the Rs. 12,197-8-3, surplus moneys of the 
sale of Mouzah Chak, was barred by limitation ; their contention 
on the point of limitation was that Article 120, and not Article 


132, of the second Schedule of the Indian Limitation Act, 1877, 


applied to that claim. They also raised variqus other conten- 
tions in the Court of the Subordinate Judge to which it is not 
now necessary to refer. The Subordinate Judge held that the 
surplus sale proceeds of Mouzah Chak were part of the mortgage 
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security to which the plaintiffs were entitled under their mort- 
gage, and gave the plaintiffs a decree. From that decree of the 
Subordinate Judge Ram Barhamdeo Prasad and Ram Sumran 
Prasad appealed to the High Court at Calcutta. In that appeal 
two learned Judges, Henderson and Sale, JJ., held that the 
surplus sale proceeds of Mouzah Chak were portion of the 
security to which the plaintiffs were entitiled to look for satis- 
faction of their mortgage, and that they were pntitled to follow 
that mortgage security in the hands of Barhargjdeo Prasad and 
Sumran Prasad. Mr. Justice Hendetson also suggested that 
Barhamdeo Prasad and Sumran Prasad, having obtained posses- 
sion of the surplus proceeds which had been deposited in Court 
with the knowledge that they were subject to the claim of the 
plaintiffs in priority to their own claim, and that they had 
abstained from giving notice of that suit to the plaintiffs, might 
be taken to hold the surplus proceeds under an implied trust 
for the plaintiffs. The High Court, holding that the suit was 
a suit to enforce a claim for money charged upon immovable 
property and had been brought within time, dismissed the 
appeal. From that decree of the High Court this appeal has 
been brought. 

Before this Board it was contended on behalf of the 
appellants that this suit, so far as it related to the appellants, 
was not a suit to enforce payment of money charged upon 
immovable property, and that it was a suit to which Article 120 
„ofthe second Schedule of the Indian Limitation Act, 1877, 
applied, and consequently that the suit was not brought within 
time. It was also contended by one of the Counsel of the 
appellants, that as the Rs. 12,197-8-3, surplus assets, had been 
- received by Barhamdeo Prasad and Ram Sumran Prasad, who 
were not entitled to receive such surplus assets, the case came 
within section 295 of the Code of Civil Procedure, 1882, and 
the remedy of the plaintiffs by a suit under that section was 
barred by time. As to the last-mentioned contention, it is 
sufficient to say that the facts of this case show that section 295 
of the Code of Civil Procedure, 1882, does not apply. 

If Mouzah Chak had not been sold under the decree for sale 
of the 8th October 1890 it could not be suggested that the 
plaintiffs could not by suit, subject to the rights of the prior 
mortgagees, have enforced payment of the money charged upon 
that mouzah by their mortgage of the 19th September 1887. 
Mouzah Chak was sold under the decree for sale of the 8th 
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October 1890, which Ram Barhamdeo Prasad and Ram Sumran 
Prasad had obtained on their prior mortgage, and the surplus 
moneys of that sale represented the security which the plaintiffs 
had under their mortgage of the 19th September 1887, and did 
not cease to represent that security owing to the fact that Ram 
Barhamdeo Prasad and Ram Sumran Prasad had wrongfully 
and in fraud of the plaintiffs drawn them out of the Court in 
which they had Ween deposited. Their Lordships do not think 
that it is necessary to decide the point referred to in the judg- 
ment of Mt. Justice Henderson, viz, that under the circum- 
stances of this case the money in the hands of the appellants 
was saddled with a charge in favour of the plaitiffs to the amount 
of their charge, but they do not wish to ba understood to ex- 
press dissent from that view. For the decision of this case, it 
suffices to say that in‘their Lordships’ opinion this is a suit to 
enforce payment of money charged upon immovable property 
within the meaning of Article 132 of the second Schedule of 
the Indian Limitation Act, 1877, and having been brought 
within twelve years from tħe time when the money sued for 
became due is within time. The appeal fails. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The appellants must pay the costs 


of the appeal. 


T. L. Wilson & Co.—Solicitors for the Appellants. 
Theodore Bell & Co.—Solicitors for the Respondents. 


Je M. P. Appeal dismissed. 


Present: Lord Shaw, Lord Moulton, Sir John Edge and 
Mr, Ameer Als, 


MUSSAMMAT RAMESHWARI KUMAR now REPRESENTED BY 


RAJKUMARI BHUBANESHWARI KUMAR 
v. 


THE COLLECTOR OF GAYA. 


LON APPEAL FROM THE Hirea Court oF JUDICATURE 
AT Fort WILLAM IN BENGAL | 


Incentory—Probate and Administration Act (V of 1881), Sec. 98——-Court-fess Act 
(VII of 1870), Seo. 18 H (4), as amended by tha Court-fees amendment 
Act, (XI of 1898), See, 2—Limitation—Date from which the 6 month? 
limitation runs, 

‘No inventory satisfies the requirement of section 98 of the Probate and 
Administration Act, which omits the essential of the detail thereby required, 
namely, that its contents shall include “a tall and true estimate of all the 
property in possession,” 
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The perlod of six months’ limitation under the proviso of section 10H 
(4) of the Court-fees Act, as amended by section 2 of the Court-fees amendment 
Act, 1899, runs from the date of the lodging of an inventory as required by 
section 98 of the Probate and Administration Act, and not from the date when 
a document, which might be classed as or donominated an inventory satisfies 
the Judge, but is not an inventory as required by the said section, 98, 

Appeal from a judgment of the High Court at Calcutta, dated 
the 25th May 1909 on an application for the exercise of its 
revisional jurisdiction in respect of the judgmeng and order of 
the District Judge of Gaya, dated the r9th {September 1908 
and 2nd March 1909. Raja Ran Bahadur Singh, proprietor . of 
what is known as the 7 annas Tekari Raj died on the 31st 
March 1890, leaving a will, dated March 23, 1890. By his will. 
he bequeathed 10 villages as maintenance to his daughter-in-law 
Mussammat Rameshwar Koer the appellant, (bis son Narayan 
having pre-deceased him) and the remainder of his properties 
to his grand-daughter Rajkumari Ratan Koer who as residuary 
legatee, applied for letters of administration to the District 
Judge on the 7th April 1890. This application after a lengthy 
period of litigation, was granted by the High Court on the first 
September 1891 and confirmed by their Lordships of the Privy 
Council on the 18th December 1894: See L, R. 22 I. A. 12, I. L. 
R. 22 Cale. 519. During this litigation a list of the movable 
properties of the said Raja with a valuation was filed in the 
District Court on the 15th April 1890, Ratan Koer, .however, 
died on the 26th May 1895, without having taken out the 
letters of administration which had been granted to her. She 
devised her property to-her only minor daughter Rajkumari 
Bhubaneswari Koer. By her will, however, dated the 2sth 
May 1895, Ratan Koer appointed her mother the appellant and 
her husband Rajeshwar Prasad her executors, who took out 
Probate of her will (not of Raja Ran Bahadur’s’) in the same 
year. Rajeshwari Prasad died in 1897 and thus the appellant 
was left as sole executrix under her daughter Ratan Koer's will, 
as wellas guardian of the minor proprietress. Some years 
passed - without any further attempt being made to take adyan- 
tage of the Privy Council decree of 1894 but on 13th August 
1902, the appellant applied for issue to herself of the letters of 
administration which had been granted to Ratan Koer in 1894, 
filing at the same time a stamp of Rs. 22,000 upon a valuation 
of the estate fixed by her at 11 lakhs. This application was 
granted by the District Court on 18th August 1902, the Collector 
at the same time being appraised of the fact. | 
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hes On the 13th May 1905 a list of immovables belonging to the 
1918, estate of the said Raja was filed by the appellant in the Court 


Bhubaneabwari, Of the District Judge in response to a notice from him and a 

t. copy of that list was sent by him to the Collector on the 23rd 
me pei of May 1905. On the 26th July 1905 the Collector applied to 
l the District Judge for a copy of the movables for the estate of 
the Raja, and on the 17th August Lhe said list thereof, dated the ` 
15th April 1890 was suppied to him. 

The ian instituted an enquiry into the valuation of the 
late Raja Ran Bahadur’s estate, and after protracted proceedings, 
came to the conclusion that the estate would have been valued 
at over 54 lakhs instead of at 11 only. He subsequently called on 
the appellant under section 19H (3) of the Court-fees Act, 
as amended by the Court-fees Amendment Act (XI of 1899) 
to amend her valuation, and to pay in the deficit Court-fees by 
the 15th June 1908, but the appellant having failed to do so, 
the Collector moved the District Court under section 19H (4) 
on the 17th July 1908. The Collector stated in his application 
that up to date no inventory.of the properties, &c. of Raja Ran 
Bahadur, such as is required by section 98 of the Probate and 
Administration Act of 1881, had been filed by the appellant, 
and he requested the Court to hold an enquiry into the true 
value of the properties of the late Raja Ran Bahadur and to come 
toa finding thereon. 





The appellant pleaded that she filed an inventory, which was —— 


accepted by the District Judge so long ago as May 1905, and 
the Collector at that time was given due notice of the fact. She 
therefore, contended that whatever might have been the kind or 
form of inventory then produced, the Collector was bound under 
the proviso to the said section 19H (4) to challenge it within 6 
months, and that, as he did not do so, his present application 
was out of time. On September 19, 1906 the District Judge 
(Mr. A. Watson) delivered judgment. He held that the 
inventory which had been filed was not a " full and true estimate 
of all the property,” and therefore, it was not an inventory as 
required by section 98 of the Probate and Administration Act 
and that as a consequence no limitation could be said to have run 
against the Collector. The District Judge then directed an 
‘enquiry for the purpose of ascertaining the true value of the 
estate of the said Raja, and on the 2nd March 1909 he made a 
final order that the valuation of the estate in question had been 
underestimated by.Rs, 2,410,894 that a further Court-fee at 


2 per cent. on that amount had still to be realised amounting to: 
Rs. 48,217 odd, and that the appellant should pay the same- 


with costs. This decision was upheld in the High Court. 


The appellant, thereupon, appealed to His Majesty in. 


Council. 
DeGruyther K. C., and B. Dube for the Appellant: There 
is no form of an inventory required by section 98 of the Probate 


and Administration Act, provided by statutą, and therefore, . 
any list which satishes the Judge is an invertory within the- 
meaning of that section: The list filed‘4n 1905 satisfied the Judge, : 
who gave the Collector notice thereof. The period of 6 months: 
under the proviso to section 19H (4) of the Court-fees Act, as. 
amended by section 2 of the Court-fees Amendment Act, 1899,- 
runs either from that date of filing an inventory or from the date. 


on which the Judge accepted as inventory the list filed. In 


either case the Collector’s motion is barred by limitation as he’ 
took no notice for about three years. Again there are on. 


record a list of immovables and a list of movables with valuation 


and other lists filed in the prevtous proceedings. All these, 


documents constitute an inventory within the meaning of 


section 98 of Act V of 1881. The object of Act XI of 1899- 


is to give the Collector an opportunity to make an enquiry, 
and he had such an opportunity as all these lists were sent to him. 


But he took no action for a considerable time and his present 


motion is therefore barred. Reference was made to sections Io 
and 11 of Act VII of 1870 and section 62 of Act V of 1881. 

Sir Erle Richards, K. C., and 4. M. Dunne for the 
Respondents were not heard. 


Lord Shaw.—This is an appeal from a judgment and order 
of date the 25th May 1909, which was pronounced by the High 


Court of Judicature at Fort William in Bengal, and which’ 
affirmed a judgment and order of date the 23rd September 1908, 


and the 2nd of March 1909, of the District Judge of Gaya. 

The present proceedings were instituted on the 16th of 
‘July 1908 by an application which was made by the Collector 
to the District Court under section 19H, clause 4 of Act XI of 
1899. Before reading that section it may be stated that the 
general nature of the application was to declare that no inventory 
of the estate of the deceased as required by law had been filed, 


and that the appellant was not willing to amend the valuation’ 


of the estate to the satisfaction of the Collector. 
In the defence lodged to those proceedings, this declinature 
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and inability were reafirmed by the appellant, and accordingly 
the proceedings have taken their course. 

The section of the Act of 1899 to which particular reference 
is made defines the function of the Collector in the following 
terms :— The Collector, within the local limits of whose revenue 
jurisdiction the property of the deceased or any part thereof is, 
may at any time inspect or cause to be inspected, and take or 
cause to be taken copies of the record of any case in which 
application for kekaro or letters of administration bas been 
made ; and if, on such ¢inspection or otherwise, he is of 
opinion that the petitioner has under-estimated the value of the 
property of the deceased, the Collector may, if he thinks fit, 
require the attendance of the petitioner (either in person or by 
agent) and take evidence and enquire into the matter in such 
manner as he may think fit, and, if he is still of opinion that the 
value of the property has been under-estimated, may require 
the petitioner to amend valuation.” 


The Collector, having a strong opinion as to the valuation 
emerging as-alump figure inthe previous proceeding, initiated 
these proceedings under discussion, What the appellant before 
their Lordships pleads is that the action or proceeding on the 
part of the Collector is excluded by the proviso of sub-section 4 
of the Statyte last quoted. That proviso is “ that no such motion 
shall be made after the expiration of six months from the date of 
the exhibition of the inventory required by section 277 of the 
Indian Succession Act, 1865, or as the case may be, by section 
98-of the Probate and Administration Act, 1881.” 

It is, in the opinion of their Lordships, not a justifiable 
construction of this proviso to date the period of running from 
anything less than the lodging of the inventory required by the 
Statute. It will not satisfy this proviso that six months have 
elapsed from a period when a certain document. which might be 
classed as or denominated an inventory, satisfied a District Judge 
or.any Judge. What he has to be satisfied of is that the punctum 


temports from which the six months runs is the lodging of an' 


inventory as required by section 98. It was admitted by the 
learned Counsel for the appellant that, accordingly the correct 
decision to be arrived at here depended upon the construction 
of certain words in section 98, and as those are of general 
importdnce, the following citation is made :—‘ An executor or 
administrator shall, within six months from the grant of probate 
or. letters of administration, exhibit in the Court by which 


" 
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the same has or have been granted an inventory containing a 
full and true estimate of all the property in possession, and all 
the credits, and also all the debts owing by any person or persons 
to ‘which the executor or administrator is entitled in that 
character.” . The remainder of the section has no bearing on the 
subject in dispute in these proceedings. 


Their Lorcships are clearly of opinion that no inventory 
satisfies this statutory requirement which omits the essential of 
this detail, namely, that its contents shall pa pose “a full and 
‘true estimate of all the property in possession.” This being the 
Statutory provision it is not alleged by the appellant that any 
one document did. contain such a full and true estimate, 


The argument presented to their Lordships was that by 
massing together a variety of documents, including two which, 
will now be referred to, and amass of documents in another. 


case, none of which have been brought in detail before the 
notice of the Board, there was, in the result, produced to the 
Court an inventory containing a full and true estimate. 


In their Lordships’ opinion the first objection to this 
operation even although the operafion itself as distinguished from 
the production of one document containing the details were 
legitimate, is that the first document to which reference is made 
is a list of the immoveable property belonging to the deceased, 
It has been not obscurely suggested in these proceedings that the 
immoveable property bore the relation to the moveable property 
of no less than at least nine in ten. So that with regard to 
nine-tenths of the estate of the deceased nothing is supplied 
except a list of the properties, a list without a single figure, and 
containing nothing, even by approximation to the words of the 
statute, in the nature of a full and true estimate of the property 
in possession. 


In their Lordships’ opinion that is sufficient for the disposi of 
the case. Their Lordships are satisfied that a just conclusion. has 
been arrived at by the Courts below, and they will therefore 
humbly advise His Majesty that this appeal should be dismissed, 
and that the appellant should pay the costs. 

W. W. Box & Co.—Solicitor for the Appellant. 


Sotscttor, India Ofice.—Solicitor for the Respondent. 


: ee ee, 
J M. P. ‘Appeal dismissed, 
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CIVIL RULE. 


nı Before Mr. Fustice Fletcher and Mr. Fustice N. Chatterjee. 


Crvin, EAST JNDIAN RAILWAY COMPANY 
(1918, a. 
Novainder, 17. NILKANTA ROY." 


eh 


Indian Railways Act (IX of 1890), Secs, 72, 70—Rathray Conpany—Con- 
tignment of goods —Rish-note, Form IT—Non-dalicery—Contents of pachages, 
loss of- Comp packages, meaning of——Damage, swit for—Company, 
whether responsible for loste- Burden of proof, . 

Oertain goods were consigned to the defendant Railway Sompany for 
delivery to the plaintiff, under a Risk-note known as Form H, made under the 
provisions of section 72 of the Indian Railways Act. By that Risk-note the 
owner undertook “to,hold the Railway administration harmless and free from all 
responsibility for any loss, destruction or deterforation of, or damage to all or 
‘any consignment for any cause whatsoever except for loss uf a complete con- 
sigriment or of one or more complete packages forming part of a consignment 
due either to the wilfal negleot of the Railway administration or to theft by or 
wilful neglect of its servants, transport agents or carriages,” Upon a suit 
being brought by the plaintiff against the Company for damages for loss of the 
contents of some packages : ii 

Held, that the onws lay upon the plaintiff to prove that the loss was not 
cansed by any of the risks undertaken by the owner under the Risk-note, 

Sheobarwt Ram v. The Bengal, North-Wastern Railway Company (1) 
followed : 

» Held further, that the loss of the contents of the packages could not be 

said to be loss of “complete packages ” within the meaning of the terms of the 

Bisk-note. 

The Bombay, Baroda and Central India Railway Company v, Amba Lali, 
Sewaklal and others (2) followed. 

Rule obtained by the defendant Railway Company. 

_ Two hundred and forty-two tins of mustered oil were 

consigned to the East Indian Railway Company’s servants at 

Bhagalpur for carriage by Railway to Burdwan, and for delivery 

of them to the plaintiff, and the latter got delivery of 238 tins only, 

and refused to take the remaining four tins as they had been cut 
open and emptied of their contents. It appears that the goods 

‘were consigned under a Risk-note known as Form H, by which 

the owner undertook to absolve the Railway Company from all 

responsibility for any loss, destruction or deterioration of, or 


4 Civil Rule No, 947 of 1918, against the decision and decrees of Babu 


Umesh Chandra Sen, Munasiff, Small Oanse Court Judge at Burdwan, dated the 
‘80th April, 1913. 


(1) (1912) 160, W N. 766. 
(2) High Court decision ofthe Indian Railway cases, p. 48, 
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damage to all or any consignment for any cause whatsoever 
except for loss of a complete consignment or of ene or more. 
complete packages forming part of a consignment due either to 
the wilful neglect of the Railway administration or to theft by aa 
wilful neglect of its servants, transport agents or carriers. Plaintiff 
brought this suit in the Court of the Small Cause Court Judge at 
Burdwan, for recovery of Rs. 34-8 as. as price of four tins of 
mustard oil, against the Railway Compay on the allegation that 
the Company was liable for the loss of the T in question as 
the same was due either to the misconduct or to’ the neglect of 
the Company’s servants. 7 

Defence inter alia was that inasmuch as the whole of the 
said consignment of 242 tins had asa fact arrived at Burdwan 
and delivery of the same was offered to the plaintiff, the Railway 
Company were excepted from all responsibility under the terms of 
the Risk-note. ; 

The learned Small Cause Court Judge overruled the objec- 
tion of the defendant, and decreed the suit. 

Against this decision the defendant Railway Company moved 
the High Court and obtained the Rale. 

Babu Mahendra Nath Ray (with him Babu Ambika Pada 
Chaudhuri), for the Petitioner, submitted that the onus was 
misplaced on the defendant Company to show that they came 
within the exceptions contained in the Risk-note, Form H, 
This Form H is the same as Form B; only the period of time is 
extended, Under the terms of the contract embodied in Form H, 
the plaintiff must show that the defendant Company comes within 
the exceptions. The plaintiff has failed to discharge this onus, 
and the suit must fail, Referred to the cases of Sheodarut Ram v, 
The Bengal, North-Western Railway Company (1), The Hast 
Indian Ratlway Company v. Shivo Prosad Bhakat (2) and The 
India General Steam Navigation Company v. Bhagwan Chandra 
Fal (3). 

Besides, as the plaintiff got the remaining 4 tins, it is 
immaterial as to whether the contents were missing or not, 
According to the terms of the special contract embodied in the 
said Form H, it is sufficient if the packages are delivered. They 
are complete packages. The goods are carried at a specially 
reduced rate, and the liability of the Railway Company is limited, 
The owner undertook the risk. Referred to the case of Zhe 


(1) (1912) 16 0. W. N. 766. (2) (1912) 17 0. W. N. 529, 
< (8)(1913) 17 O, W, N. 638 (635), 
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Bombay, Baroda and Central India Ratlway Company v. Amba- 
lall, Sewaklal and others reported in the High Court decisions 
of the Indian Railway Cases, 2nd edition, p. 48. 

Babu Rishindra Nath Sarkar, for the Opposite Party, sub- 
mitted that the Railway Company was in possession of the goods, 
and they must show how the goods were lost. The Company is 
in a better position. -It is impossible for the plaintiff to prove 
how and.when the goods were lost. The onus is upon the Com- 
pany to prove ae the loss was caused by any of the risks under- 
taken by the owher under the Risk-note, and, in the absence -of 
any such proof, it must be presumed that the goods were lost 
under oné of the reasons’ covered by the exceptions to the Risk- 
mote. Referred to section 76 of the Indian Railways Act, and 
the case of Zhe Rivers Steam Navigation Company v. Choutmull 
Doogar and others (1). 

The four tins were without their contents ; and it cannot be 
said that they were complete packages. Notwithstanding the 
contract the Company is liable for the loss due to its wilful neglect ; 
See the case of William Peek v. The Directors of the North el 
shire Ratlway Company (2). ° 

The following judgments were delivered : 

Fletcher J.—This is a Rule obtained by the East Tadián 
Railway Company in a suit which was brought against them as 
defendants by one Nilkanta Roy in a Provincial Small Cause 
Court at Burdwan to recover damages for failure to deliver 
certain tins of mustard oil which had been consigned from - 
Bhagalpore to Burdwan for delivery to the plaintiff. The tins of 
mustard oil consigned to the defendants were 242 in number. Out 
of those, 238 tins admittedly were properly delivered to the 
‘plaintiff ; but the other four tins were not taken delivery of by 
the plaintiff because those tins had been cut open and the contents 
were missing. The goods were consigned to the defendants 
under a Risk-note which is known as Form H. That Risk- 
note is made under the provisions of section 72 of the Indian 
Railways Act (IX of 1890) and, in accordance with the terms of 
that Act, it has received the approval of the Governor-General 
in Council, The note provides that the owner should under- 
take “to hold the Railway administration harmless and free 
from all responsibility for any loss, destruction or deterioration of 
or damage to all or any of such consignment from any cause 
whatsoever, except for loss of a complete consignment or of one 

(1) (1898) 1. L. R, 26 Cal, 398. . (2) (1863) 10 H. L, Oas, 473, 
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or more-complete packages forming part of a consignment OY Ts, 

due either to the wilful neglect of the Railway administra- 1918, 

tion or to theft by or wilful neglect of its servants, trans- gast Indiaa Railway, 
port agents or carriers employed by them.” Now the learned `` pees E 
Munsif who tried the case in the Court of first instance Nilkanta Roy, 
held that the onus of proving the loss fell upon the Rail- i Fletohe?, I 
way Company and that in the absence of any proof that the ee 


loss was caused by one of the risks undertaken p the owner 
under the Risk-note, the Court was bound to presume that the 
goods were lost under one of the feasons covered by thé 
exceptions to the Risknote. In that view, the learned Munsiff 
was, in my opinion, clearly wrong. There is a decision of this 
Court Sheubarut Ram v. The Bengal, North-Western Rathway 
Company (1). That was a decision of Mr. Justice Harington and 
Mr. Justice Caspersz. It is true that the decision in that case 2. ey 
did not turn upon the Risk-note Form H but upon another 
Risk-note known as Form B; but for the purposes of the present 
case, the wording of the Risk-note Form B is identical with the, 
wording of Form H. In my opiniom we are bound to follow 
the decision reported in 16 C. W. N. 766, and if I may be 
permitted to say so—TI think that, that decision is quite correct. 
“And that, upon the construction just on this Risk-note, it must be 
held that the person who says that the case falls within the 
exception has to prove that when the case comes on for trial. 
Besides that, there is another decision to which the learned vakil 
for the Railway Company has called our attention, namely the 
case of the Bombay, Baroda and Central India Railway Company. 
v. Ambalall, Sewaklal and others reported at p. 48 in a 
reprint of certain Railway Cases which is known as the High 
Court decisions of the Indian Railway Cases. That isa decision 
of the High Court at Bombay, Sir Basil Scott C. J. and Mr. 
Justice Batchelar being the Judges who gave the decision. 
That again is a case turning on the Risk-note From B ; but, for 
all materal purposes, the Risk-note form B is the same as the 
Risk-note Form A, and the facts of that case are almost the same 
as the facts of the present case. The question raised there wag 
whether there had been loss of a complete package and the 
learned Judges held, that as the tins forming the seperate 
packages in the consignment were delivered to the consignee, 
there was no loss of any complete package and therefore, the 
Railway Company could not be held liable. That is exactly 
(1) (1912) 16 0, W. N, 768. | 
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divin, what happened in this case. The tins were delivered to the 

1913, consignee but the contents were missing. It seems to me that 

Hast Indian Railway that decision of the Bombay High Court is good law. It is 
Company impossible to say that there was loss of complete packages 


- v. ° * . 
Nilkanta Roy, When such material portionsof the packages as the tins were 


Fletohe aif delivered to the cansignee. On both these grounds the present 
—— Rule must be made absolute with costs, one gold mohur. 
” Chatterjeh J.—I agree. 
AN. RC, . Rule made absolute, 
APPELLATE CIVIL. 
Before Sir Asutosh Mookerjee, Knight, fudge, and 
; Mr. Fustice Beachcroft. 
OIVIL. NILMADHAB PARHI 
1918, v. ; 
February, 27. HARA PROSAD PARHI* 


iiit Sale—Titls passing of—— Unpaid vendor's lion— Balance of monsy, order for pay- 
ment of —Subsequent rondes, application by—Transfer of Property Act 
(IV of 1888), Seo. 65 (1)(f), 55 (2)()—Purchaser, right of, for 
possession— Purchases monsy and conveyance —~ Vendor's right to keap title- 
doods— Vendor, if and when can resume possession of land sold, 


The mere circumstance that a document has been registered does not oon- 
elusively show that it was intended to take effect immediately upon execution 
and registration ; if the parties intended that the dooument should not become _- 
operative till the consideration had been paid by the purchaser and the doou- 
ment delivered to him by the vendor, the Court would give effect to suoh 
intention. 

Goode v. Burton (1), Bowker v. Burdekin (2) and Gudgeon v. Besset (8) 
referred to, $ 

The lien of the unpaid vendor is personal, 

A Court may, upon the application of a subsequent purchaser from the 
vendor, compel the prior vendee to bring into Court the amount of purchase 
money not paid, to be credited in the firat instance to the vendor and directions 
given thereafter for adjustment of the rights of the vendor and the subsequent 
transferee,’ 

The provisions of section 55 of the Transfer of Property Actdo not exclude 
the application of the principle of equity. An equity may exist in favour of a 
subsequent transferee to subject the decree for possession given in favour 
of a prior transferee to restrictions and conditions appropriate to the 
circumstances of each case, 

* Appeal from Appellate Decree No. 8250 of 1910, against the decree of 
Babu Khetra Lal Sinha, Subordinate Judge of Unttack, dated the 3nd July, 


1910, affirming that of Babu Kedar Nath Chatterjee, Munsiff of Bhadrak, 
dated the 8lst July, 1909. 


(1) (1847) 1 Ex. 189 ` (2) (1843) 11 M., & W 128, 
(8) (1856) 8 Jur, N.B, 212, 
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Shib Lal v. Bhagwan Das (1) followed. 


The right of the purchaser to obtain possession under section 55 ayes). 


of the Transfer of Property Act and the right of the vendor to realise the 
unpaid balance of the purchase money under nee 55 (4)(8) oan be enforced 
in one action. b 


Velayutha Ohetty v. Govindasawmi Naiken (2) dissented from. 

The payment of purchase money and execution of conveyance are pre-, 
sumptively contemporaneous sots. If the vendor executes a conveyance with- 
out receipt of the purchase money, he bas an equitable lien upon the land 
for the unpaid amount, But if the purchaser paid moyey before the con- 
veyanoe, he has an equitable lien for the advance. 

Glazebrook v, Woodrow (3), Mattock v, Kinglake (4), Maorngih v, Symmons (5) 
and Rosa v. Watson (6) referred to. 

The vendor who has executed a conveyance without receiving payment of. 
the whole price, has a lien on the land sold which gives him in equity the 
right to keep the titledeeds until payment, 

Dryden v. Frost (7) followed, l | 

The lien for unpaid purchase money does not entitle the vendor, after 
execution of the conveyance to the purchaser, to resume possession of the land’ 
sold. But, if on a sale directed by the Court for enforcement of the lien the. 
property is found unsaleable at an adequate price, the Court may direct the 
vendor to be again let into possession. . 

Allgood v. Alarrybent Ry, Qo., (8) referred to. 

Appeal by Defendants Nos, 1 and 2. ; 

Suit for declaration of title to immovable property and for 
recovery of possession thereof. 

The disputed property originally belonged to the fourth 
defendant who executed a conveyance in favour of the plaintiffs 
for a certain consideration. The document was registered two. 
days later but was not delivered to the purchaser, Some time 
after, the appellants took a conveyance of some property from 
the fourth defendant and the question in controversy between 
the parties was, whether the plaintiffs had acquired a valid title 
by their prior purchase. The Courts below found that 
the consideration mentioned in the deed was not paid in its 
entirety. 

Babus Provas Chander Mitter and Susil Madhub Mullick 
for the Appellant. 

Babus Nares Chandra Sinha (for Babu Umakah Mikire J 
and Narendra Nath Sen for the Respondent. 


The judgment of the Court was delivered by 


7 


Mookerjee J.—This is an appeal by the first two defendants 


(1) (1888) 1. L. R. 11 All, 244. (5) (1808) 15 Ves. 329, 

(2) (1908-107 I. L, R. 84 Mad, 543, (6) (1864) 10 H. L. O. 672, 
(8) (1791) 8 T, R 866. 9 11838) 8 My. & Or, 670, 
(4) (1889) 10 AL& E. 50. .. (8) (1886) 38 Ch, D, 571, _. 
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ina suit for declaration of title to immovable property and ‘for 
recovery of possession thereof. The subject matter of the 
litigation admittedly belonged to the fourth defendant who 
executed aconveyance in favour of the plaintiffson the 17th 
July 1905, for a consideration of Rs. 657. The document was 
registered two days later but was not delivered to the purchasers. 
On the 17th March 1906, the present appellants took a 
conveyance of the same properties from the fourth defendant ; 
and the question’ in controversy between the parties is, whether 
the plaintiffs have acquired a valid title by their prior purchase. 
The Courts below have found that the consideration mentioned 
in the deed was not paid in its entirety. One hundred rupees 


‘appears to have been paid by the plaintifs to the vendor before 


he transferred the land to the first defendant in satisfaction of 
his dues. A further payment appears to have been made by 
the plaintiffs, and we may take it approximately that Rs. 500 
still remain unpaid. On these facts, it has been argued for the 
appellants that the transaction was not completed and that the 
vendor was not divested of’ his title which consequently was 
effectively transferred to the appellants under the conveyance 
subsequently executed in their favour. In support of this view, 
reference has been made to the decisions in Sheo Narain Singh 
v. Darbart Mahton (1), Mauladan v. Rughunandan (2), Sarat 
Chandra Naskar v. Hari Pada Mistri (3) and Gostho Behary 
Ghosh v. Rohini Gowalini (4). These cases, however, do not really 
assist the contention of the appellants. They are authorities for 
the proposition that the mere circumstance that a document has 
been registered does not conclusively show that it was intended 
to take effect immediately upon execution and registration ; if the 
parties intended that the document should not become operative 
till the consideration had been paid by the purchaser and the 
document delivered to him by the vendor, the Court would 
give effect to such intention: Goode v. Burton (5), Bowker v. 
Burdekin (6), Gudgen v. Besset (7). The case of Manog? Singh v, 
Sarat Lal Mahto (8) furnishes an illustration of a case where 
title was taken to have vested in the transferee though the 
consideration had not been paid. In the present case, the Courts 
below have concurrently found that there was no intention on 
the.part of. the vendor or the purchasers to postpone the 


(1) (1897) 2 0, W. N, 207. (5) (1847) 1 Ex. 189. 
(2) (1899) I. L. R, 27 Oale, 7, (6) (1848 11 M. & W. 128, 
(8) (1°08) 4 O. L. J, 838, t7) (1858) 8 Jur N. 8 213, 


(£) (1908) 18 0. W, N, 693. (8) (1901) 4 0, L, J. 834, 
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operation of the conveyance till consideration had been actually 
paid. Itis impossible for us to disturb this finding in second 
appeal. We must hold accordingly that title vested in the 
plaintiffs under the conveyance of the 17th July 1905. 

The next point which requires consideration is, whether the 
plaintiffs are entitled to an unconditional decree for possession, 
such as has been made in their favour. On behalf of the 
appellants, who are subsequent transferees fram the original 
owner, it has been argued that a decree for possession ought not 
to be made in favour of the plaintiffs till they have brought into 
Court the amount of the consideration left unpaid. In support 
of this contention, reference has been made to the case of 
Batjnath Singh v. Paltu (1). On behalf of the respondents, this 
position has been controverted on two grounds. It has been 
contended in the first place that the appellants, as purchasers 
from the original owner, are not entitled to compel the plaintiffs 
to bring into Court the amount of consideration still unpaid ; 
this view has been sought to be supported by a reference to the 
decision in Ram Lakhan Rat vy. Bandan Rai (2). It has been 
contended in the second place that although the vendor may 
have a statutory lien for the amount of the purchase money 
unpaid, he is not entitled to retain possession ; and in support of 
this view, reference has been made to the decision in Velayutha 
Chetty v. Govindasawami Natken (3), which was affirmed on 
re-hearing: Velayutha v, Govindasawmt (4). We are of opinion 
that the contentions of the respondents are not well-founded on 
principle. 

As regards the first objection it need not be disputed that 
the lien of the unpaid vendor is personal. But in the case before 
us, it has been found that the present appellants have paid to 
the original owner, if not the whole, at Jeast a considerable 
portion of the consideration fixed for the transfer to them. That 
transfer cannot, as we have held, take effect by reason ofthe fact 
that the title had completely vested in the plaintiffs under the 
prior conveyance. Under these circumstances the Court may, 
upon their application, compel the plaintiffs to bring into Court 
the amount of purchase-money not yet paid to be credited in 
the first instance to the vendor and directions given thereafter 
for adjustment of the rights of the vendor and the subsequent 
transferees. 


(1) (190 ) I. L. R. 30 All, 125. (8) (1907) I. L. R, 80 Mad. 524, 
(2) (1880) I, L, R, 2 All, 711, (4) (1908-10) T. L, R, 84 Mad 543, 
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‘As regards the second objection, we are of opinion that the 
provisions of section. 55 of the Transfer of Property Act do not 
exclude the application of the principles’ of ‘equity to the case 
before us. We entirely agree in the observation of Mr. Justice. 
Mahmood in Sith Lal v. Bhagwan Das (1), that in a case, such as 
this, an equity may exist in favour of the defendants so as to 
subject the decree for possession to restrictions and conditions. 
appropriate to the circumstances of each case. This view has. 
been adopted by the Bombay High Court in Umedmal v. 
Davu (2), by the Allahabad High Court in Baijnath Singh ~. 
Paltu (3), and” by the Madras High Court in Sudbrahmanta. 
Ayyar v. Poovan (4). With all deference to the learned Judges 
who, decided the case of Velayutha Chetty v. Gobindaswaamt 
Naiken (5), we are not able to adopt the view they took of the 
effect of the statutory provisions on the subject. There is no 
reason why the right of the purshaser to obtain possession under 
section 55 (1)(f) of the Transfer of Property Act and the. 
right of the vendor to realise the unpaid balance of the purchase- 
money under section 55 (4) (4) should not be recognized and 
enforced in ome action. If we accept the contention of the 
respondents, the result will be that the plaintiffs will obtain an 
unconditional decree for possession, the vendor will be driven to 
institute a suit to enforce the lien which he possesses over the 
property for the unpaid purchase-money and the subsequent 
purchasers from the original owner will be driven to institute a. 
suit against him or his representatives for recovery of the amount 
they have paid as considerarion for the conveyance in their 
favour. It is obviously undesirable that the matter in contro- 
versy, which may be settled without disadvantage to any of the 
parties, in a single litigation, should be repeatedly agitated in a 
succession of suits. It is worthy of note that the payment of 
the purchase-money and the execution of the conveyance are 
presumptively to be contemporaneous acts: Glazebrook y. Wood- 
row (6) and Mattock v. Kinglake (7); if however, the vendor 
executes a conveyance without receipt of the purchase-money, 
he has an equitable lien upon the land for the unpaid amount 
[Mackreth v. Symmons (8)], while, if the purchaser has paid 
money before the conveyance, he has an equitable lien for the 
advance: Rose v. Watson (9). The only question is, whether ina 


(1) (1888) I. L, B. 11 All, 244 (281). 


(2) oe I. L. R, 2 Bom, 647. (8) (1791) 8 T. R. 866. ° 
(8) (1808) I. L. R. 80 All. 125, (7) (1839) 10 A. & E. 50. 
4) (1902) I. L. B, 37 Mad. 28, (8) (1808) 15 Ves. 829. 

5) (1908-30) I. L. R, 84 Mad, 843, (9) (1864) 10 H. E 0. 672, 
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suit by the purchaser for possession, the vendor may be 
allowed equitable relief. Now, even if it be assumed that 
under the common law [Goode v. Burton (1)], the vendor who 
has executed a conveyance without receiving payment of the 
whole price, has no lien authorising him to retain possession 
ofthe title deeds, yet, it is plain that in equity his lien 
on the land sold gives him the right to keep the title deeds 
until payment: Dryden v. Frost (2). Again, this dien for unpaid 
purchase-money, does not entitle the vendor, after execution 
of the conveyance to the purchaser, to resume possession 
of the land sold [Munns v. Isle of Weight Ratiway (3) and 
Williams v. Ayleshury Ratlway (4)], yet, if on a sale directed by 
the Court for enforcement of the lien [Ecclesiastical Commis- 
stoner v. Pinney (5)|, the property is found unsaleable at an 
adequate price, the Court may direct the vendor to be again let 
into possession: Allgood v. Merrybent Railway Company (6). 
We hold accordingly that there is no substance in the second 
contention. l 

The result is that this appeal is allowed, and the decree of 
the Subordinate Judge set aside ; in lieu thereof a conditional 
decree will be made in favour of the plaintifs on the following 
terms : namely, that the plaintiffs do deposit in this Court Rs. 500 
together with the costs of the defendants in all the Courts (to be 
specified in the decree) within one month from the date on 
which the decree of this Court is actually signed. Ifthe amount 
is so paid, a decree will be drawn up in favour of the plaintiffs 
for recovery of possession. If the amount is not paid, the decree 
will direct that the suit do stand dismissed with costs in all the 
Courts. We desire to add that we made the plaintiffs liable for 
the costs of this litigation ; it was incumbent on them to come 
into Court with a true statement of the facts, and to offer to 
bring into Court the amount of purchase-money still unpaid ; 
not only did they not do so, they alleged falsely in the plaint 
that they had paid the entire consideration money. If the 
amount is deposited as directed, the appellants will be entitled 
to withdraw the same from Court, 


A, T. M. Appeal allowed, 
(1) (1847) 1 Ex 189. ey (1900) 2 Oh. 728 (736.) 
(2) (1888) 8 My & Or, 670. 6) (1886) 88 Oh, D. 571, 
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Before Sir Asutosh Mookessee, Knight, Fudge, and 
Mr. Fustice Beachcroft. 


KALANAND SINGH 
v. 
SRI PROSAD DAS.* 
` Settled account, reopening of— Principal and agent--Surety— Equitable set-off, 


The rule that as between a principal and an agent, settled accounta will 
hot be re-openeds unless fraud or undue influence is established, is limited in 
its application. The surety of the agent is not bound by any admission of the 
principal debtor as to the sum*due from him ; he is entitled to have the account 
taken in his pressnee, 

AM’ Kellar v. Wallace (1), Parkinson v Hansbury (2) and Haparte Young (3) 
referred to, 

The provisions of the Oode of Oivil Procedure does not take away from 
parties any right to set-off, whether legal or equitable, which they wonld have 
independently of that Code, and that such right exists, not only in cases of 
mutual debis and credits, but also where cross demands arise out of the same 
transaction or are Bo connected in their nature and ciroumstances asto make 
it inequitable that the plaintiff should recover and the defendant be driven 
to a cross suit. 

Bhagbat v, Bamdeb (4) and Clark v. Ratnaraloo (8) referred to, 


Appeal by the Plaintiffs. 

Suit for money due on a promissory note. 

The promissory note was executed in favour of the plaintiffs 
by their agent for sum alleged to be due after settlement of 
account. The suit was brought after the death of the agent 
against his brothers not only in their character as representatives 
in interest of their deceased brother but also as sureties under a 
surety bond: They disputed the amount due and claimed that 
a substantial sum was payable by the plaintiffs to their brother 
on account of salary. The Courts below took accounts and 
made a decree in favour of the plaintiffs for a smaller sum than 
what was mentioned in the promissory note. 

Babu Satlendra Nath Palit for the Appellant. 

Babu Nund Lal Banerjee for the Respondent, 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiffs in a suit 
for recovery of money due on a promissory note executed in their 


*Appeal from Appellate Decree No, 8482 of 1910, against the decree of 
8. 8. Skinner, Esq, District Judge of Purnea, dated the 17th August, 1910, 
modifying that of Babu Bosi Bhusan Banerjee, Munsiff of Purnea, dated the 8nd 
April, 1910, 


(1) (1853) 5 M. 1. A, 872. (8) (1 n 17 Ch D, 668. < 
(2) (1867) L, R. 3, H, L. 1. (4) 1885 I. L. B, 11 Oale, 657, 
(5) (1864) 2 Mad, H. O, B, 206, 
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favour by their agent, Sri Chand Das, on the 30th July 1908. 
It is alleged that on that date the accounts between the parties 
were settled, and that a promissory note was executed for the 
sum due bythe agent to the’ principals. Sri Chand Das died 
shortly after, and on the 28th July 1908 the plaintiffs commenced 
this action against his brother not only in their character as‘ 
representatives in interest of their deceased agent but also as 
sureties inasmuch as they had made themselveseliable under a 
surety-bond executed by them on the gth July 1901. They 
disputed the amount due and claimed that a substantial sum 
was payable by the plaintiffs to their brother on account of 
_ salary. The Courts below have taken the accounts and made a 
decree in favour of the plaintiffs for a smaller sum than what is: 
mentioned in the promissory note. This decree has been assailed. 
before us on behalf of the plaintiff, substantially on three 


grounds: namely, frst, that it was not competent to’ the’ 


defendants to go behind the promissory note; secondly, that they 
could not plead a set-off in a suit of this description ; and 
thirdly, that the claim for interest’ from the date of the suit, 
should have been allowed. 


In so far as the first ground is concerned, we are of opinion 
that the contention of the appellants is wholly unfounded. No 
doubt, as between a principal and an agent, settled accounts will 
not be reopened, unless fraud or undue influence is established, 
as pointed out by their Lordships of the Judicial Committee 
in the case of M’ Kellar v. Wallace (1) and by the House of 
Lords in Parkinson v. Hansbury (2). This principle, however, 
is limited in its application as between a principal and an agent, 
Ifthe principal seeks his remedy against the surety, he cannot 
successfully contend that the surety is bound by the admission 
of the principal debtor as to the sum due from him. Jt may bea 
matter for controversy whether, unless by a stipulation with the 
surety, [Swan v. Bank of Scotland (3)], an admission by the 
principal debtor is evidence against the surety: Abbeyleix v, 
Sutcliffe (4), Lysaght v. Walker (5) ; but as was pointed out in the 
case of Hxparte Young (6) where the rule laid down in Douglass v. 
Howland (7), was accepted as good law, a surety is not concluded 
even by a judgment or award against the principal; he is 
entitled to have the accounts taken in his presence. In the case 


(1) 11853) 5 M, I A. 372. 


(2) o L R. 2 H.L 1. (5) (1831) 6 Bligh N. 8. L 
(3) (1836) 10 Bligh N R 897, (6) 18405 17 Oh, D. 868. 
(4) (1880) L, R, 26 Lr, 332, | (7) (1840) 24 Wendell 86. 
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. before us, as the plaintiffs have sued the defendants not only in 


their character as representatives in interest of their agent but 
also as sureties, the latter were entitled to have the accounts exa- 


mined in their presence, and the very fact that they have success- i 


fully contested the claim of the plaintiffs fully justifies the course 
adopted by the Court. The first contention consequently fails. 
In so far as the second ground is concerned, it has been 


argued that as the sums claimed by way of set off were not. 


ascertained amoundts, it was not competent to the defendants to 
plead a set off, This cohtention is clearly. unfounded. It was 
pointed out by this Court in the case of Bhagbat Panda v. Bamdeb 
Panda (1) thatthe provisions of the Civil Procedure Code 
[Sec, 111 of Act XIV of 1882] do not take away from parties 
any right to set off, whether legal or equitable, which they 
would have independently of that Code ; and that such right exists, 
not only in cases of mutual debts and credits, but also where 
cross demands arise out of the same transaction or are so 
connected in their nature and circumstances as to make it in- 
equitable that the plaintiff should recover and the defendant 
should be driven to across suit. The same principle had been 
previously recognised in the case of Clark v. Ratnavaloo (2) 
and was subsequently adopted in the case of CAtsholm v. 
Gopal Chunder Surma (3). It has been argued, however, that 
the defendants were not entitled to be allowed credit for arrears of 


salary due to their brother. There is-plainly no substance in this—— 


contention. The defendants have been sued as the represen- 
tatives in interest of their deceased brother and every defence 
which was available to him, would be equally available to them. 
The second contention consequently fails. 

In so far as the third ground is concerned, we are of opinion 
that the plaintiffs are entitled to interest by way of damages from 
the date of the institution of the suit and not merely from the 
date of the decree of the Court of first instance. This contention 
must consequently prevail. 

The result is that this appeal is allowed in part, and the 
decree of the Court below modified, only in respect af interest 
which will run not from the date of the decree of the first Court 
but from the date of the institution of the suit. Asthe appeal 
has substantially failed, the appellants must pay the respondents 
their cost of this Court, 

A. T. M, Appeal allowed in pert. 
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Before Sir Asutosh Mookersee, Knight, Fudge, and 
: Mr. Fustice Beachcroft. 


BHAGIRATHI DAS | ONM” 
v. . 1618, 
BALESWAR BAGARTI.* ea 
: March, 5, 6. 
Res judicata—Hindw widow, suit against— Worigage—Hacerrioner, if and when > 
necessary party—Reversioner sued as purchaser of equity of redemption— 


Inconsistent position, 


There is a fundamental distinction between two classes of cases, namely, 
the case where a mortgagee sues a widow to enforce a mortgage executed by 
her husband, and the case where the mortgagee sues a widow to enforce a 
mortgage executed by herself. In the former case, no question of propriety 
of the transaction arises; m the Jatter case. if the mortgagee seeks to obtain a 
decree entitling him to proceed against not merely the qualified interest of the 
widow but the entire inheritance, the question of legal necessity arises, which 
can be flually decided only in the presence of the reversioner, But it does not 
follow that a reversionary heir when so drawn into the litigation, is not entitled 
to urge that as he cannot be called upon to redeem, he would prefer to be left 
alone with liberty to contest the title of the mortgagee or of the purchaser at 
the sale in execution of the mortgage decree, if he should ever succeed as the 
actual reversionary heir, z l 


Where a mortgagee did not sue the mortgagor on the assumption that he 
had taken a mortgage from a Hindu mother in possession of the estate of her 
son, nor did he join the reversionary heirin the suit on the assumption that 
he was the reversionary heir to such estate, but that the mortgagor was:the 
absolute owner of the property and was competent to deal with it in any way 
she chose and the reversioner was brought on the record as an alleged transferee 
of an equity of redemption from the mortgagor, who (the reversioner) took up 
the position that the mortgagor had no title to the property which oes 
to himself and the reversioner was discharged from the suit : 

Heid, that the mortgagee was precluded in a subsequent suit by the. re- 
versioner, from asserting that he had. at the time of the previous litigation, 
a subsidiary interest in the equity of redemption, 

Nilkant v, Suresh (1) followed. f 

A litigant ia not allowed to occupy inconsistent positions in Court ; he can- 
not be allowed to approbate and reprobate, 

Bhaja Chowdhury v. Chuni Lal (2) followed. 


Appeal by the Defendants. 


Suit for declaration of title to a village and for recovery of 
possession thereof. 
The material facts and arguments appear from the judgment. 


* Appeal from Appellate Decree No. 4172 of 1910, against the decree of 
J. C. K. Peterson, Bsq., District Judge of Sambalpur, dated the 15th September, 
1910, reversing that of Babu Ham Lal Das, Subordinate Judge of Sambalpur, 
dated the 28rd April, 1910. 


(1) (1885) I. L R. 12 Calc. 414; L B. 121, A. 171, 
(2) (1906) 5 O. L. J. 95 (105). 
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Dr: Rash Behary Ghose and Mr. G. Sircar for the Appellants. 

Mr, S. P. Sinha, Babus Fogendra Chunder Ghose and 
Uma Charan Laka for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendants 
in a suit for declaration of title to village Resam and for recovery 
of possession thereof. The gubject-matter of the litigation 
belonged admittedly to one Lakban who died in 1859. After 
his death, his paternal grandmother Mathura came into posses- 
sion of the property though it is admitted that his mother 
‘Bhamo was entitled to succeed, as his heiress: His grand- 
mother continued in possession till 1866 when she was ousted by 
his uncle Samo who died in 1878, After the death of Samo, 
Bhamo, the mother of Lakhan, obtained possession. This led to 
a dispute between Bhamo and a cousin of Lakhan, by name 
Satyabadi, and there was a litigation between them, which 
ultimately terminated in favour of Bhamo. On the 3oth April, 
1899, Bhamo executed a conditional mortgage in favour of the 
predecessor of the defendants. On the 30th September, 1904, 
the mortgagees obtained a foreclosure decree. To this suit the 


"present plaintiff was joined as a defendant on the allegation that 


“hé was in possession as a donee of the equity of redemption from 
“the mortgagor. He repudiated, however, the title of the mortgagor 


‘and set up title in himself, with the result that he was dismissed 
from the suit. On the 13th May, 1905, the decree nisi was made . 


absolute. The mortgagee decree-holders, however, were unable 
to obtain possession and on the 19th June, 1906, sued to eject 


“the present plaintiff. In that suit the mortgagees stated 


~ 


explicitly that their mortgagor Bhamo was in sole, exclusive and 
adverse possession of the village Resam for over thirty years. 


. This was controverted in the written statement and it was 


stated that Bhamo had never been in adverse possession of the 
disputed property or held it as owner. It was further stated ‘on 
behalf of the defendant that the property belonged to him and 


~ the undoubted possession of Bhamo was sought to be explained 


on: the ground that she was his guardian and managed the pro- 
perty on his behalf. On these pleadings an issue was raised in 


. the following terms: Was Bhamo in adverse possession of the 


village for over twelve years as alleged? The Subordinate J udge 


' found upon the evidence that her title had been perfected by 


adverse possession for over twelve years as alleged, and that she 
had become the owner of the village Resam. In this view, the 


3 


ai 


bosd 


4 
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Subordinate Judge decreed the suit on the 17th September, 1906, 
and declared that the then defendant, now the plaintiff, had no 
title to the land. This judgment was confirmed.on appeal 
by the District Judge. In his judgment the District Judge 
stated that the question. was whether Bhamo was the sole owner 
of the village or not and held that the evidence adduced showed 
that her possession was in her own right. He consequently. 
agreed with the lower Court in its conclusion that Bhamo was 
the sole owner of the village in suit. This decree was ultimately 
affirmed by this Court on the 7the April, 1908: Baleshwar 


Bagart: v. Bhagirathi Dass (1). Shortly after the decree of this, 


Court, Bhamo died, and on the 2nd April, 1909, Baleswar who 
had been defeated in the previous litigation, commenced the 
present action for declaration of title and recovery of possession. 
His allegation now is that Bhamo was in possession as a Hindu 
mother, and that upon her death, he is entitled to succeed to 
the property as the reversionary heir to her son, the last full 
owner. The defendants contend that the claim is barred by the 
principle of res judicata and that it had been conclusively 
established in the previous litigation that the plaintiff has no 
title and that Bhamo had an absolute interest. in the village in 
dispute which, by virtue ofthe decree in the foreclosure suit, 
had passed to the defendants. The Subordinate Judge held 
that the suit was barred by the doctrine of res judicata. 
Upon appeal that decision has been reversed by the District 
Judge. 

The substantial question in controversy in this appeal is, 
whether or not the claim is barred by ves judicata. In support 


‘of the -plea that the claim is so barred, reference has been made 


to the decisions in the three previous suits. The first of these is 
the litigation of 1879 between Bhamo on the one hand and 
Satyabadi on the other. It has not been seriously contended 
that the decision in that litigation can in any way bar the 


-present suit. In fact as was pointed out by this Court in 
- Baleshwar Bagarti v. Bhagirathi Dass (1), that decision cannot 
-operate as res judicata for this reason, amongst others, that the 


present plaintiff was not a party to that decision and Satyabadi 
cannot be said to have been a party to that suit in a representa- 


. tive character, 


The second litigation to which reference is made, is the: suit 


(1) (1908) 1, L. R, 85 Calo, 701; 7 O, L, J, 563, 
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for foreclosure brought on the conditional mortgage. .It has 


been argued on behalf of the appellant that the present plaintiff. 
was brought before the Court in that litigation and that if his- 


present allegations are well-founded in fact, it was incumbent 


upon him to resist the claim for foreclosure on the ground that 


the mortgage had been executed by Bhamo under circumstances 
which did not make it binding upon him as reversionary heir to 
the estate of the last full owner ; and in support of this view 
reference has been made to the cases of Mahima Chunder Roy 
Chowdhry v. Ram Kishore Acharjee Chowdhry (1), Nagender- 
chunder Ghose v. Sreemats Kaminee Dossee (2), Srinath Dass v. 
Hart Pada Mitter (3) and Milkant v. Suresh (4). It has been 
argued, on the other hand, that a Teversionary heir is not a 
proper party to a mortgage suit, because he cannot be invited to 
redeem the mortgage, as pointed out in the case of Ram Chan- 
dar v. Kallu (5). It has also been contended that the principle 
of the decision in Milkant v. Suresh (4), has no application 
because in the foreclosure suit the mortgagees did not seek to 


enforce their security on the assumption that it had been granted 


by a Hindu mother in respect of an estate in which she had only 


a limited interest. It is not necessary for the purposes of the 


present case to decide the general question raised on behalf of the 


-appellants, namely, whether a reversionary heir is a proper party 


to a mortgage suit, though it may be conceded that there is a 
fundamental distinction between two classes of cases, namely, 
the case where a mortgagee sues a widow to enforce a mortgage 
executed by her husband, and the case where a mortgagee sues 
a widow to enforce a mortgage executed by herself. In the former 
case, no question of propriety of the transaction arises; in the 
latter case, if the mortgagee seeks to obtain a decree entitling 
him to proceed against not merely the qualified interest of the 
widow but the entire inheritance, the question of legal necessity 
arises, which can be finally decided only in the presence of the 
reversioner. But it does not follow that a reversionary heir when 
so drawn into the litigation, is not entitled to urge that as he 
cannot be called upon to redeem, he would prefer to be left alone 
with liberty to contést the title of the mortgagee or of the 
purchaser at the sale in execution of the mortgage-decree, if he 


should ever succeed as the actual reversionary heir. In the 


(1) (1875) 15 B. L R. 142. (2) (1867) 11 M. I, A, 241. 
(8) (1899) 80, W. N. 6 

(4) (1885) 1. L. R. 12 Oale, 414; L R. "aT, A. 171. 

(5) (1908) I. L, B. 80 All, 497. 
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present case, however, as already explained, the mortgagees did 
not sue on the assumption that they had taken a mortgage from 
a Hindu mother in possession of the estate of her son, nor did 
they join the plaintiff in their suit on the assumption that he was 
the reversionary heir to such estate. Their theory on the other 
hand, was.that the mortgagor was the absolute owner of the 
property and was competent to deal with it in any way she 
chose. The present plaintiff was brought on the record as an 
alleged transferee of the equity of redemption from the mortgagor 
and the obvious object of the mortgagee was to give him an 
opportunity to redeem. He took up the position that the 
mortgagor had no title whatsover to the property which belonged 
to himself. Under these circumstances he was rightly discharged 
from the suit: Faggeswar v. Bhuban (1). This may preclude 
him from now asserting that he had, at the time of the 
previous litigation, a subsisting interest in the equity of redemp- 
tion [Nilkani v. Suresh (2)], but in view of the frame of that 
suit, and the scope of the present litigation, it cannot be success- 
fully. contended that the decision therein operates as res judicata 
‘upon the question now in controversy. 


The third litigation to which reference is made in support 
of the plea of res judrcafa, is the suit for recovery of possession. 
It is argued on behalf of the appellants that upon the pleadings 
therein, the question was raised in the fourth issue, whether or 
not Bhamo had acquired an absolute title in the village Resam by 
adverse possession for the statutory period. This question 
was decided in favour of the mortgagee ; it was on this basis that 
adecree for possession was made in their favour and a 
declaration was made against Baleswar that he had no interest 
whatsoever in the property. It is consequently asserted that this 
decision operates as res judicata. On behalf of the plaintiff 
respondent it is contended that it is not res judicata, because 
it was not necessary for the plaintiff in that suit to allege that 
Bhamo was in possession asa Hindu mother, because such a 
defence, if taken, would have meant a confession of judgment. 
On this basis, it is argued that the plaintiff is at liberty to contend 
that the decision in the previous suit has become practically 
inoperative by reason of the death of Bhamo, that there has 
been a complete change of circumstances, and that he can now 
succeed on a ground not asserted in the previous litigation. We 


(1) (1906) I. L. B, 83 Cale, 425 ; 3 O. L, J. 205, 
(2) (1885) 1. L. B, 12 Oalo, 414, 
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Orv, are of opinion that this view is unsound. The decision in the 


1913, suit for possession to the effect that Bhamo was the absolute 
Bhagirathi Das Owner of the property, is conclusive between the parties and 
cannot be ignored. Besides, the plaintiff cannot resile from the 
position he deliberately adopted on two previous occasions. 
When -he was joined as a party to the foreclosure suit, he stated 
that Bhamo had no title and that the title to the property was 
in himself; he,was consequently dismissed from “ t suit. 
When on the basis of the decree in the foreclosure suit, he was 
sued in ejectment, he pleaded that he was the owner of the 
property, and ‘that the then: plaintiffs had acquired no title by 
virtue of the decree founded on a mortgage granted by Bhamo 
who had no interest whatsoever in the property. That defence 
was negatived. The - plaintiff cannot now be permitted to take 
up a position inconsistent with the position previously adopted 
by him. It is well settled that a litigant is not allowed to occupy 
inconsistent positions in Court; he carinot be allowed to 
approbate and reprobate, If parties in Court were permitted 
to assume inconsistent posttions in the trial of their causes, the 
usefulness of Courts of justice would in most cases be paralysed: 
Bhaja Chowdhury v. Chunt Lal Marwari (1). The conclusion 
follows that the plaintiff is bound by his allegations in the suit 
for recovery of possession and cannot be permitted to assert that 
Bhamo was in possession as a Hindu mother and that he himself 
was entitled to succeed on her death. 

The result is that this appeal is allowed, the decree of the 
District Judge reversed, and that of the Court of first instance 
restored with costs throughout. 

A. T. M. Appeal allowed. 


(1) (1906) 5 0. L J. 95 (105). 
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PRESENT : Lord Moulton, Sir Fohn Edge and Mr. Ameer Alt, 
RAJA THAKUR BARMHA 


v 


JIBAN: RAM MARWARI AND OTHERS, 


[ON APPEAL FROM THE HIGH COURT or JUDICATURE AT FORT 
EET) 
WILLIAM IN BENGAL.] ii 


Heeoution proceadings— Property desoribed te tha schedule—Attaohment— 
Awction-sale— What could ba sold in a judicial sale—Remedy of deoree- 
holder in case of mistake in drawing up the schedule—Sale certificate 
stating that property other than that described in the Sohedule was sold— 
Jurisdiction—Identity of the property sold— Wis-desoription— Irregularity 
~ Wistake-—-Desceription of the attached property in the local Gazette 
differing from that in the sohedule, effeot of. 


That which is sold in a judicial sale, on an application for execution of a 
money decree by attaching and selling the property specified in the schedule 
thereto, can be nothing but the property attached, and that property is 
conclusively described in and by the schedule to which the attachment refers. 
lf by a mistake in drawing up the schedule a wrong property is attached and 
an order made to sell it, the only course open to the deoree-holder on the 
discovery of the mistake 18 to commence the execntion proceedings over again, 

Certain decree-holders applied for execution of their money decree by 
attaching and selling a certain 6 annas encumbered share of a mahal fully 
described 1n the schedule attached to the application. The share go desorlbed 
in the schedule was attached and sold in due course, The High Court affirmed 
the order of the Subordinate Judge granting the auction-purchasers a sale 
certificate stating that a 6 annas unencumbered share had been purchased by 
them : 
Held, that the certificate granted stated that another and a different share 
from that described in the schedule had bean purchased, and it was beyond 
the powers of the Court to grant such a certificate inasmuch as there was no 
power to sell the share thus certified to have been sold, 

Heald also, that as the issue in the case was the identity of the property 
sold, it Was not a case of mis-description, which could be treated ag a mere 
irregularity, and all matters such as documents in other execution proceedings 
which went to show that a mistake had been made in drawing up the 
schedule, were irrelevant, 

An advertisement in the Calcutta Gazette, though purporting to be a 
description of the attached share, represented that the share to be sold was 
free from encumbrance ; 

Held, that the want of correspondence between the said advertisement 
and the schedule of the attached property in the proclamation of sale constituted 
an irregularity which the Court could cure if the sale had been regular in other 
respects, but it could not validate the sale of the unencumbered share which 
was not the share to which the attachment related, 
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Appeal from a judgment and decree of the High Court at 
Calcutta (June 26, 1906) affirming an order of the Court of the 
Subordinate Judge of Godda in the Sonthal Pargunnahs 
(December 20, 1904). 

The material facts are stated in the judgment of their 
Lordships. 

A, M. Dunne for the Appellant: What was attached and 
sold was a 6 annas encumbered share of the mahal and the sale 
certificate should correspond in its terms with the description 
of the property attachedeand sold. The Court has no jurisdiction 
to give a sale certificate in respect of property that was not 
attached and sold. 

DeGruyther, K. C. and E. U. Addts, for the Respondents : 
The appellant applied under section 311 of the Code of Civil 
Procedure, 1882, to have the sale set aside, but he withdrew 
that application and the sale was confirmed under section 312 
thereof. The auction-purchasers applied for a sale certificate 
under section 316 of that Code, under which the Court has no 
power to refuse the grant af such certificate. Moreover, when 
an order is made under that section, there is no right to appeal 
to the High Court against ir. The description in the schedule 
was a mis-description which was merely an irregularity and as the 
appellant has not shown that he suffered any substantial injury 
thereby, the sale cannot be set aside. 

Both Courts in India have concurrently found that what was 
sold was a 6 annas unencumbered share and the documents in 
other execution proceedings as well as the description of the 
property in the notification in the Calcutta Gazette amply 
support those findings. 

No reply was called upon. 

The judgment of their Lordships was delivered by 


Lord Moulton.—This is an appeal against ajudgment and 
decree of the High Court of Judicature at Fort William in, 
Bengal, dated 26th June 1906, affirming an order of the Court 
of the Subordinate Judge of Godda in the Sonthal Pergunnahs, 
dated 2zoth December 1904, granting a certain sale certificate 
to the second set of respondents hereto, described as auction- 
purchasers. The facts of the case so far as is necessary for the 
decision of this appeal are as follows : 

On the 23rd October 1903 the respondents Jiban Ram 
Marwari and Ishwar Das Marwari (described as the decree- 
holders), obtained judgment against the original appellant Rajah 
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Thakur Barmha (now represented by his heirs and legal 
representatives), for a sum of 42,562 rupees and interest, and 
on the 31st October 1903 the decree-holders applied for execution 
of the decree by attaching and selling the property mentioned in 
the application, It 1s only material to refer to the first item in the 
schedule specifying that property which reads as follows: 


" The defendant’s zamindari and milkiat right in the six annas 
out of 16 annas of mahal tappa Patsanda bearing towzi No. 462 
and sudder-jumma of Rs. 2,402-9-0, (for the 16 eannas} payable 
in Dumka Collectorate. This property is mortgaged in the bond 
of Babu Anant Ram Marwari and others, decree-holders, 
inhabitants of Bazar Sujaganj, in the Town of Bhagalpur, and 
also a two annas share of the said Mahal, which has been 
hypothecated as security on behalf of the defendant in the case 
of execution of a mortgage decree of the said Babu Anant Ram 
Marwari and others, decree-holders, against the judgment-debtor, 
in the first Court of the Subordinate Judge of Bhagalpur, in all, 
eight annas share of the said Mahal, together with all rights and 
interests of the judgment-debtor and Kamat land, mami and 
benamt, jalkar, phalkar, bankar, &c., and Kachari House 
appertaining to the estate. The estimated value is Rs. 50,000.” 

In the ordinary course an order was made for the sale of 
the attached property mentioned in the above schedule by 
public auction, and proclamation of the sale was made in the 
required manner. The sale commenced on the 16th June 1904, 
but for a long time the bids were insufficient and the sale was not 
finally concluded until 28th day of July 1904. 


On the 20th day of December 1904 an application was made 
on behalf of the auction-purchasers to obtain a sale certificate 
for the six annas share of Tappa Patsanda purchased by them 
at the auction-sale. In making this application they alleged 
that a mistake had been made in the schedule of the property 
to be sold in that the’ word “not” had been omitted from the 
description of the six annas in question and that the property 
should have been described as being six annas not mortgaged 
under the bond of Babu Anant Ram Marwari. At that date 
10 annas of the property were so mortgaged while the remaining 
six annas were free from any mortgage. They claimed that 
their certificate should be made out as being a certificate of the 
purchase by them of the six unencumbered annas instead of 
(as described in the schedule) six annas subject tothe existing 
mortgage. The Subordinate Judge granted them a certificate 
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P. O. in the form which they desired and the High Court sustained 
1913. his order. It is from this order that the present appeal is 
Thakur Barmha brought. h o. 
eo Their Lordships are of-opinion that this is a very plain case. 
Jiban Ram, 


That which is sold in a judicial sale of this kind can be nothing 
but the property attached, and that property is conclusively 
described in and by the schedule to which the attachment refers. 
In the present case that property was six annas subject to an 
existing mortgage. The effect of the certificate of sale granted 
by the order of the Subordinate Judge is to make the sale that 
of a property not attached, namely the six unencumbered annas,— 
a property which could not be sold in such proceedings inas- 
much as it was not the property attached. 


Lord Moulton. 


Au attempt was made to treat the matter as a case of 
misdescription, which could be treated as a mere irregularity. 
But in this case we have to deal with identity and not description. 
A property fully identified in the schedule may be in some 
respects misdescribed, but that is not the present case. Here we 
find an existing property accurately described in the schedule, 
and the order of the Subordinate Judge grants a sale certificate 
which states that another and a different property has been 
purchased at the judicial sale. It was beyond the powers of the 
Court to make such an order, inasmuch as there was no power 
to sell in these judicial proceedings the property thus certified to 

“ have been purchased. 


| Counsel for the respondents sought to support his case by 
referring to documents in other judicial proceedings tending to 
support the view that a mistake had been made in drawing up 
the schedule, and that the property intended to be inserted 
therein was the unencumbered 6 annas. Their Lordships are of 
opinion that all such matters are irrelevant. If by a mistake the 
wrong property was attached and an order made to sell it, the 
only course open to the decree-holders on the discovery of the 
mistake was to commence the proceedings over again. They 
could not turn an authority to sell one property into an authority 
to sell another and a different one, Moreover it is impossible to 
attribute to the public to whom the attached property is offered 
in sale a knowledge of proceedings in other suits which might 
have led them to suspect that an error had been made. The only 
relevant document brought to their Lordships’ notice in this 
respect was an advertisement in the “ Calcutta Gazette ” which, 
though purporting to be a description of the attached property, 
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differed from the description in the schedule by representing Peg 
(that the property to be sold was free from the mortgage. This 1918. 
want of correspondence between the advertisement in the Thakur Barmha 
“ Calcutta Gazette ” and the schedule of the attached property in 
the proclamation of sale constitutes an additional irregularity | es 
which it might need the assistance of the Court to cure if the Lord LA, 
sale were regular in other respects, but it cannot validate a sale : 
of property which was not the property to which the attachment 


related. ° 


v, 
Jiban Ram, 


Their Lordships therefore will humbly advise His Majesty 
that this appeal should be allowed, and that the order of the 
Subordinate Judge confirming the sale together with the 
certificate granted thereunder dated the zoth December 1904 
should be set aside. This will of course have the effect of setting 
aside all subsequent proceedings on the part of the auction- 
purchasers based thereon. 


The respondents will pay the costs of the application to the 
“Subordinate Judge of the 2zoth December 1904 and of the appeal 
to the High Court of judicature at dort William in Bengal, and 
also the costs of this appeal. 
T. L. Wilson and Co,—Solicitors for the Appellant. 
Theodore Bell and Co.—Solicitors for the Respondents. 


J. M. P. Appeal allowed. 





PRESENT : Lord Shaw, Lord Moulton, Sir Fohn Edge and 
Mr. Ameer Ali, 


MUSAMMAT JAGRANI KOER AND OTHERS 
v mias 


KUAR DURGA PARSHAD, ak 


[On APPEAL FROM THE COURT OF THE JUDICIAL CONMISSIONER 
OF OunDH. | December, Se 


Will, execution of —Proof—Attastation by tastator’s servants and dependants— 
Forgery—Hidence— Admuusibility—Praotice—-Appellate Court—Admis- 
sion af fresh eridonca—Oreil Procedure, Oods (Act XIV of 1882), Seo. 508. 


Where the exeoution of a will, whioh is in every respect a natural will and 
in accord with the feelings and tenour of life of the testator, is proved by 
anything like reasonable evidence, the presumptions of law are in favour of 
its being maintained, 

Their Lordships held the execution of a will reasonable, natural and 
proper in its terms, proved by the evidence of the attesting witnesses who 
were the servants and dependanta of the testator, and that such a will go 
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PA; proved must be maintained except upon proof which would thoroughly satisty 
1913. the mind of the Court that those persons had committed both forgery and 
— perjury. 

Jagrani Koer Ohoteynarain Singh v, Alussamat Ratan Koer (1) followed, 

Durga Parsbad. Evidence of former sheets signed in blank by people other than the 
maneh testator and with none of which the testator had any thing to do, is not 


admissible as it is not relevant to the issue whether the will in question is or is 
not a genuine will, 

The appellate Court has no power under section 668 of the (ode of Oivil 
Procedure, 1882, to admit evidenoe which would throw doubt upon the evidence 
of a witness examined by the Oourt of first inatance without giving the witness 
whose testimony is impugned, ag opportunity of olearing the matter up 

Appeal from the Court of the Judicial Commissioner of 
Oudh (January 11, 1909), which partly affirmed and partly 
reversed a decree of the Court of the Subordinate Judge of 
Hardoi (February 4, 1908.) 

The only question for determination in this appeal was 
whether a will executed by one Kuar Narindra Bahadur on the 
2ist October, 1904, was or was not a genuine will, The Subor- 
dinate Judge held that the will was genuine, but on appeal the 
Court of the Judicial Commissioner held that the will was not a 
genuine document. 

DeGruyther, K. C. and 4. ¥ackson, for the Appellant: The 
Subordinate Judge believed the witnesses who spoke to the 
execution of the will and rightly came to the conclusion that it 
was genuine document: Shama Churn Kundu v, Khettremont 
Dasi (2). Under such circumstances the respondent, who claims 
to set aside the will, ought to give some evidence in order to 
impeach it: Zacoordeen TZewarry v., Nawab Syed Alt Hossein 
Khan (3). But he has given no evidence on the point and the 
will should be upheld, It is a natural and proper will and the 
Court of appeal was wrong in pronouncing against it on mere 
suspicion, The Court of appeal had no power under section 
568 of the Code of Civil Procedure, 1882, to admit as it did the 
proceedings of the Municipal Board of Lucknow: Xessowji 
Issur v, Great Indian Peninsular Ratlway (4), That evidence 
ought not to have been accepted with a view to discredit Nasrat 
Ali without giving him an opportunity to give an explanation 
and should not be taken into consideration in deciding the 
appeal. 

Ross, K.C, and B. Dube, for the Respondent: The 


(1) (1894) L. B. 22 1, A, 12 (28 & 24); I. L; B, 28 Cale, 519 
2, 1899) L. B. 971. A, 10; L L. R, 27 Cale, 521. 

8) (1874) L. R 11. A. 192518 B. L. B. 497, 

4) (1907) L R. 841, A. 115 (122); I. L. B. 81 Bom, 881. 
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respondent applied to the Subordinate Judge to send for the 
proceedings of the Municipal Board in order to enable him to 
cross-examine Nasrat Ali on the point, but his application was 
rejected. The Court of appeal, however, admitted those 
proceedings. 

[Lorn Moutton: It is not evidence at all.) 

(Mr. AMEER Ati: When you discovered fresh evidence, 
you ought to have applied to the Subordinate Judge under 
section 623 of the Code of Civil Procedure, 1882, for a review of 
his order. The course adopted by the Judicial Commissioner 
was not the proper procedure]. 

That evidence was admitted under section 568 without any 
objection on the part of the appellants, who are not, therefore, 
now entitled to object to the course adopted by the Court of 
the Judicial Commissioner: fagarnath Pershad v. Hanuman 
Pershad (1). It is submitted that on a review of all the circum- 
stances the Court of appeal came to the right conclusion. 

No reply was called upon. 

The judgment of their Lordships was delivered by 

Lord Shaw.—This is an appeal from a judgment and decree 
of the Court of the Judicial Commissioner of Oudh, dated the 
11th January 1909. This partly affirmed and partly reversed 
a judgment and decree dated the 4th February 1908 of the Court 
of the Subordinate Judge of Hardoi. 

The only question raised at the Bar of the Board was 
whether a will executed on the 21st October 1904 by one Kuar 
Narindra Bahadur is or is not a genuine will. 

Its provisions are substantially these: That after his 
death his widow should be proprietor of his estate in the 
Kheri District, and should have absolute power over the estate 
in the Hardoi District and hold proprietary possession over all 
his estate. By the third clause of the will it was provided that 
after her death " Raj Bahadur, my sister’s son, shall be the 
absolute owner of all my property, movable and immovable, of 
every description.” Other provisions, including certain annuities 
to the testator’s brother-in-law, occur in the will. 

Æx facie it was duly executed and properly attested, and 
the witnesses are, frst, his diwan, or general agent; secondly, a 
servant, who appears to have had charge of the wardrobe and 
a certain power of supervision, including that of making pur- 
chases ; and lastly, his treasurer, or confidential clerk. In the 
words of the Subordinate Judge,— ; 


(1) (1909) I. L. B, 86 Cale, 838, 


December, à. 
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P, 0. “The scribe of the will is the mukhtar, and the three 
1913. attesting witnesses are the diwan, the treasurer, and the daroga 
Jagrant | Koer of late Kuar Narindra Bahadur, who were his respectable private 
v. servants, and used to be always in the house, as is the case with 
Durga Parshad. : ; aps $ 
ja Indian gentlemen in the position of the Kuar. 
Lord Shaw, ` 


The domestic position of the testator and the parties was 
this: Durga Pershad, the respondent, was remotely related to 
the testator Narindra, and for years had been on terms of 
enmity with Him. Details of this are given, as for instance, 
that they had not been gn “eating and visiting terms,” and 
that there “ used to be no exchange of presents during marriages.” 
Both the Courts below are clear upon the subject, the Judicial 
Commissioner’s opinion being so strong as this, that “the ill- 
feeling, however, which existed between the two men was quite 
sufficient to cause Narindra Bahadur to desire that his property 
should not go to the plaintiff or his branch of the family,” 

On the other hand, the appellant, the testator’s sister’s son, 
was treated with regard and affection by the testator, and upon 
this subject also both Courts have no doubt. In the language 
of the judgment of the Judicial Commissioner : 

“In respect of the feelings which existed in Narindra Baha- 
dur’s mind towards the defendant, Raj Bahadur, there can also 
be but little doubt . . . , Narindra Bahadur treated his 
sister’s son as if he were his own son in every way. . . . This 
feeling of affection towards his sister’s son by a childless Hindu 
is fairly common ; and, after full consideration of the evidence 
on the point, I have no hesitation in holding that Narindra 
Bahadur did look upon defendant No. 2 more or less in the 
light of a son. It would, therefore, not have been a matter for 
surprise if he had made a will benefitting the latter.” 

This being the state of the relations of the parties to the 
testator, it stands conceded that the will now challenged was in 
every respect a natural will, and in accord with his feelings and 
tenour of life. Granted, therefore, that its execution is proved 
by anything like reasonable evidence, the presumption of law 
are in favour of its being maintained. The Subordinate Judge, 
after a close analysis of all the evidence, affirms its validity, and 
that without hesitation. Every kind of challenge was made of 
it,—0f its execution, of the status of the witnesses, of the health 
of the testator, and soon. But at the end of a long litigation 
upon the subject it was admitted by Mr. Ross, the learned 
Counsel for the respondent, in his clear and candid argument 


a 
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at their Lordships’ Bar, that the signature was genuine, nor 
could he venture to disturb what he admitted were concurrent 
findings on the subject of the appellants’ position in the testator’s 
household being equal to that of ason, nor upon the point of 
the estrangement between the testator and the respondent. 

This makes an end of a considerable portion of the judgment 
of the Judicial Commissioner, which treats the signature as 
suspect. The grounds of suspicion which that Court, notwith- 
standing its view as to the complete propriety *and naturalness 
of the will itself, nevertheless attaches to the execution, are 
three-fold. 

1. In the first place, it is maintained that the witnesses 
might have been of a better class, Perhaps they might; but 
they were just those witnesses that the testator had about him ; 
and a comment of this character has no force except upon some- 
thing on a much higher level than mere suspicion, vrz., proof 
which would thoroughly satisfy the mind of a Court that these 
persons had committed both forgery and perjury. In the case 
of a will reasonable, natural, and proper in its terms, it is not in 
accordance with sound rules of construction to apply to it those 
canons which demand a rigorous scrutiny of documents of 
which the opposite can be said, namely, that they are unnatural, 
unreasonable, or tinged with impropriety. Their Lordships 
venture to repeat the judgment of Lord Watson in Choleynarain 
Singh v. Mussamat Ratan Koer (1) bearing upon the point of 
an attestation by a person’s own servants and dependants, As 
has been shown, the execution of this will was not only not 
improbable, but was in fact probable. The words of Lord Watson 
apply to this case, therefore, a fortiori -— 

“The theory of improbability remains to be considered ; 
and the first observation which their Lordships have to make is, 
that, in order to prevail against such evidence as has been 
adduced by the respondent in this case, an improbability must 
be clear and cogent. It must approach very nearly to, if it does 
not altogether constitute, an impossibility. To give effect to 
the argument pressed upon this Board by the appellants, which 
seems to have found favour in the Court of first instance, would 
be equivalent to holding that the will of a Hindu gentleman, 
attested by his own servants and dependants, must be held to be 
invalid, unless it is shown that the testator, at the time assigned 
for its execution, was placed in such circumstances that he could 


(1) (1894) L. R, 291. 4, 22; TT, R, 2% Oale, 519, 


Jagrant Koer 
o: | 
Durga ' Parshad. 
: Hea 
Leora Share, 


Seana toad 


1918. 

Sagrat 
Jagrani Koer 
v, 

Durga Parshad. 


Lord Shato, 


THE CALOUTTA LAW JOURNAL, (Vor. XIX. 


not secure the attendance of persons of a higher rank. That is 
a proposition which verges too closely on the absurd to be 
seriously entertained. There may be cases in which attestation 
by servants only is an important element to be taken into 
account in considering whether a will has been validly executed 
—cases, for example, in which there is reasonable ground for 
suspicion that the will is not the voluntary act of the testator, 
but has been procured by the undue influence of members of his 
household. This case does not, in the opinion of their Lordships, 
belong to that class,” ° 

This point, however, is at an end because the execution and 
attestation are proved. 

2, The second ground of suspicion in the minds of the 
Judicial Commissioners was that the paper upon which the will 
‘was written appeared to be old instead of fresh, and proof was 
given that the paper was official paper in general use, together 
with evidence that some other people had been in the habit of 
having forms or sheets which they signed in blank. In the 
language of the judgment of the Judicial Commissioner :— 

“That men of the deceased's position in life do sign blank 
forms and blank sheets, especially for the purpose of valakainamas 
being drawn up thereon for use in cases in the Subordinate 


‘District Courts, is not an unheard-of thing.” 


Various forms were produced, signed by people other than 
the testator, and with none of which the testator had anything 
todo, In their Lordships’ opinion, such evidence should not 
have been allowed to influence the mind of a Court. It should 
not have been admitted, as it was not relevant to the present 
cause. 

3. The third matter appears, however, to their Lordships 
to be more serious. By section 568 of the Code of Civil 
Procedure it is provided that ifthe appellate Court requires 
any document to be produced, or any witness to be examined, 
to enable it to pronounce judgment, or for any other substantial 
cause, the appellate Court may allow such evidence to be produced 
or document to be received or witness to be examined.” In the 
course of the hearing of this appeal by the Judicial Commissioners, 


‘a question was asked as to the additional attestation of the will, 


which bore to have been made on the zoth April 1905 (that is, 
ona date about six months after execution) by Mohammed 
Nusrat Ali. This gentleman appears from the record to be a 
person of standing,- the. judgment mentioning that he is the 
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Honorary Secretary or Assistant Secretary of the British Indian 
Association. He is also a member of the Municipal Board of 
Lucknow, Lucknow being thirty miles by train from Sandila, 
where the will was ordered to be registered. On this date, 
zoth April, a meeting of the Municipal Board had been held, 
followed by a special meeting, both meetings being early in the 
day and being of some duration. Enquiry was made, and it was 
proved before the Judicial Commissioners that Nusrat Ali was 
present at these meetings. If this was so, then,eit was argued, 
he could not at the same hours of the zoth April have been in 
Sandila. . 

Nusrat Ali had been examined before the Subordinate Judge, 
but nothing had been asked of him on the point, and he was not 
examined by or before the Judicial Commissioners. Their 
Lordships disapprove of the procedure which has permitted 
doubt to be thrown upon his evidence in the courre of procedure 
taken on appeal by the Judicial Commissioners, " to enable them 
to pronounce judgment,” without the witness whose testimony 
is impugned having been afforded the opportunity of clearing 
up the mistake and having been convened for that purpose. 
No witness, whatever his standing, would be safe from adverse 
judicial comment under such procedure. It may quite well 
be that Nusrat Ali could have clearly explained the whole point 
of difficulty, and their Lordships would be slow to conclude, 
in the absence of his own evidence on the point, that the rest 
of his testimony, otherwise quite unimpeachable, was perjury. 

Fortunately, there is no necessity for further procedure or 
expense in regard to the matter, for the case that the Board is 
now dealing with is a case in which the signature of the will, 
whether the deed was additionally attested on the date stated 
or not, is proved and is properly attested. In these circumstances 
their Lordships do not doubt that the judgment of the 
Subordinate Judge should be restored. 


They will accordingly humbly advise His Majesty to that, 


effect. The respondent will pay to the appellant the costs of this 
appeal, and in the Courts below. 

T. L. Wilson & Co,—Solicitors for the Appellants. 

Barrow, Rogers & Neviil—Solicitors for the Respondents. 
J. M. P. Appeal allowed. 
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.. PRESENT : Lord Shaw, Lord Moulton, Sir Fohn Edge and 
Mr. Ameer Ali. 


P 0, KALI BAKHSH SINGH AND OTHERS 


sree 


— , 191B v. 
e ! RAM GOPAL SINGH AND OTHERS. 
October, 89, 80. 


54 - [ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
November, 87, ; 
wants OF OUDH.] 


Pardanashin lady—Deed of gift—Onus probandi—Proof— Validity—Protection 
~~ Disability— Undue injluence—Fiduciary relationship—Indspendent advtos, 
-Where a deed of gift is exe8uted by a pardanashin lady the burden of 
proof shall rest, not with those who attack, but with those who found upon the 
deed, and the proof must go so far as to show affirmatively and conolusively 
that the deed was not only exeouted by, but was explained to, and was really 
understood by the lady, and it must also be established that the deed was not 

signed under duress, but arose from the free and independent will of the lady. 

Sayad Husain v. Wazir Ali Khan (1) re-affirmed, 

The requirement of law as to proof and validity of a deed of gift executed 
by a pardanashin lady is for her proteotion, but is not of law oreating a legal 
disability in her 

Where a pardanashin lady execyted a deed in favour of her musAgar’s son ; 

Held, that in the absence of affirmative proof of any undue influence, in order 
to get relief it must be shown that the facts of the case fali under the principle 
which applies to every case where influence is acquired and abused and con- 
fidence reposed and betrayed ; and that no such abuse or betrayal had ocourred 
and the gift must therefore be upheld, 

Smath v, Kay (2) followed 

There is no rale of law that a deed of gift exeauted by a pardanashin lady 
cannot stand unless it is proved that the lady had independent advice. The 
possession of independent advice, or the absence of it, 18 a fact to be taken 
into consideration and well weighed on a review of the whole circumstances 
relevant to the issue of whether the grantor thoroughly comprehended, and 
deliberately of her own free will oarried out, the transaction If she did, the 
issue ıs solved and the transaction is upheld: but if upon a review of the 
facts—whieh include the nature of the thing done and the training and habit 
of mind of the grantor, as well as the proximate circumstances affecting the 
execution—if the conclusion is reached the obtaiming of independent advice 
would not really bave made any difference in the result, then the deed 
ought to stand 

Mahomed Bukeh Khan v, Hosseini Bibi (8) referred to, 


Appeal from a decree of the Court of the Judicial Commis- 
sioner of Oudh (May 21, 1908), reversing a decree of the Court 
of the Subordinate Judge of Rai Bareli (February 15, 1907), 
which had decreed the suit. 
ka) (1650) L BR. 891. A. 156; 160, LJ 618; I. L, R, 34 All, 455. 


2) (1859) 7 H. L. 0. 750 
(3) (1888) L. R, 15 I, A. 81; I, L. B. 15 Calc, 684, 
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The suit was instituted by the respondents, or. their pre- 
decessors in title, for a decree for actual and proprietary prosses- 
sion of 9 annas 8 pies share in -each ofthe villages Baradi and 
Asaipur, and for an account of mesne profits. The only question 
in this appeal was whether one Balraj Kuar made a valid gift 
thereof by registered deed, dated the 24th September 1903 and 
executed by her in favour of Ganga Bakhsh Singh (defendant 
No. 2), son of Kali Bakhsh Sing (defendant No. 1), who was her 
mukhtar, and with whom she formed an intimaty, the result 
of which was the birth of two illegitimate daughters, one of 
whom was alive at the date of the deed. At the time of the 
execution of the said deed Balraj Kuar was the owner of the 
10 annas and 8 pies share in each of the said two villages of 
Barad: and Asaipur, and 8 annas share in the village Pachkhara 
and a 2 annas share in Tikaria. 

The Subordinate Judge found that the deed in question was 
duly and properly executed, that Balraj Kuar was competent to 
execute it, that it was read over and explained to her, and that 
it was binding upon her. . ; 

The findings of the Subordinate Judge as to the execution 
of the deed and the competency of the lady were upheld by the 
learned Judicial Commissioners who heard the appeal. But 
they were of opinion that it bad not been proved that Balraj Kuar 
“had independent advice or understood the transaction and there- 
fore the deed could not stand. 


DeGruyther, K. C. and B. Dube, for the Appellant: Both 
Courts have concurrently found that the deed was duly and 
properly executed and that the lady was competent to execute 
it. Itis proved that deed was explained to and understood by 
her. There is no evidence that her mukhtar dominated her 
will. The requirement of the law as to the proof and validity 
of a deed of gift executed. by a Jardanashin lady 1s satisfied and 
the deed ıs valid: See Mirza Sajjad Husain v, Wazir Ak 
Khan (1) and Mahomed Buksh Khan v, Hosseini Bibi (2). 
There is not a single case which lays down that a deed executed 
by a pardanashin lady should be set aside unless it is proved 
that she had independent advice. Again where a gift is made 
to a person standing in a fiduciary relation to the donor, and 
also in another relation such that the gift may be explained by 
natural affection, the Court will uphold the gift without evidence 


(1) (1912) L. &, 891 A, 156 (160 & 161) ; 16 0. L. J.613,; 1. L. B, 84 AU, 485, 
(2) (1888) L. R, 16 1, A, 81 (02 & 93); I. L. R. 15 Calo, 684, 
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of independent advice if satisfied that it was in fact induced 
only by affection : ln re Coomber, Coomber v. Cooméber (1). 

(Str Erle Richards: That case went up tothe Court of 
Appeal: See L. R. (1911) 1 Ch. 723.) 

The Court of Appeal has affirmed the Court below. 

Here it is proved that the lady had great affection for the 
donee. The gift is natural and should be upheld. Reference 
was also made to Rule 185 of the Registration Rules sanctioned 
in N.-W. P. afid Oudh. 

Str Erle Richards, K. C. and Ross, K. C. for the Respon- 
dents: The deed cannot stand unless the appellants show that 
the lady who was admittedly under the influence of her mukhtar, 
had independent advice: Kanat Lal Fowhari v, Kamini Dede (2) 
and Hindu Law by Trevelyan, (ed. 1912), p. 490. The gift is 
really forthe benefit of the mukhtar, who has not gone into 
the witness-box to explain the transaction, It is submitted that 
the appellants, on whom the burden of proof rests, have failed 
to show the good faith of the transaction and that the deed was 
not executed by the lady, under the influence of her paramour 
and mukhtar. Reference was made to Sayyad Husain v. Wazir 
Ali Khan (3), Mahomed Bukskh Khan v. Hosseini Bibi (4), 
Alicard v. Skinner (5), Indian Evidence Act, section III; 
Ameer Ali and Woodroffe’s Law of Evidence, 4th ed. pp. 587 
and 588 and Principles of Contract by Pollock, 8th ed., p. 640 
et seg. 

DeGruyther, K. C., replied referring to Srimati Afthuntssa 
Bibi v. Rup Lal Das (6). 

The judgment of their Lordships was delivered by 


Lord Shaw.— This is an appeal from a judgment and decree 
of datethe 21st May, 1908, of the Judicial Commissioner of 
Oudh, which reversed a judgment and decree of the Subordinate 
Judge of Rae Bareli, dated the 15th February, 1907. 

The plaintiffs ask that a decree for actual and proprietary 
possession of certain shares in villages in Pargana Salon be passed 
in their favour against the defendants, and for an account of 
mesne profits. 

It is unnecessary to enter upon many details of the case. 
The portion of it which was laid béfore the Board consists in a 

ee (1911) 1 Ob. 124. (2) (1867) 1 B. D. B, (O. 0.) 81. 
1912) L R, 39 I. A 156 ; 16 0 ae J. 618 ; I. L. R, 84 All. 456. 
4) (1888) L. R, 16 1. A. 81 TL R. 15 Oalo, 684 
ie L = 36'Oh, D 146 nan 


6) (1898) L. B. 25 L A, . L, R, 28 Calo. 807. 
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demand for cancellation of a deed of gift dated the 24th Sep- 
tember, 1903, executed by one Balraj Kuar in favour of Ganga 
Bakhsh Singh, son of the appellant, Kali Bakhsh Singh. 

The deed has been upheld by the Subordinate Judge, and 
has been declared invalid by the Court of the a Com- 
missioner. 

It is important to observe what were the grounds for the 
cancellation of thisdeed. They are gathered together i in the issues 
framed by the Subordinate Judge, and are as follows : 

“(1.) Did the lady execute the deed of gift?” ; 

(2.) “ Was it ‘written and completed without her knowledge ? 
Was she able to understand’ the transaction ? ” 

(3.) “was she of unsound mind at the time of the writing of 
the said deed ? ” 

The relation of the parties to the deed was, brefly stated, 
this :—Balraj Kuar, who died two months after the execution of 
the deed of gift, was a pardanashin lady. She was possessed of 
a number of villages, or rather of shares therein, and she had 
become absolute owner thereof as the result of gifts made by 
one Bishunath Singh. At least six deeds of gift are produced, 
and there can be little doubt that the lady thoroughly under- 
stood this form of transaction. Her husband had died many 
years before, namely, in 1881, and her property was managed by 
Kali Bakhsh Singh, who was her mukhtar, and with whom she 
formed an intimacy, the result of which was the birth of two 
illegitimate daughters. One of these was alive at the date of 
the deed. 

Ganga Baksh Singh was the legitimate son of Kali Bakhsh 
Singh, and the suggestion seems to be warranted which points 
not only to the affection which Balraj Kuar had for Kali Bakhsh, 
but to the attachment which she had formed to the boy. The 
interests represented by the plaintiffs are derived from remote 
relationship to Brij Mohan Singh, the deceased husband, and to 
Bishunath Singh, the father-in-law, of the lady. 


Upon the issues as framed and the contentions of parties as 
pled, the Subordinate Judge, who manifestly conducted the case 
with great care, had no doubt. As to the plaintiffs’ evidence he 
holds that it "is absolutely unreliable and seems to me a pure 
concoction.” Reasons are given for this opinion, and the judgment 
upon this part of the case does not seem to be controverted in 
the Court of the Judicial Commissioner. In short, the attack 
upon the deed by the evidence led by the plaintiffs has failed. 


Kali Bakhsh 
t. 
Ram Gopal, 


Lord Shaw. 
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As to the evidence tendered in support of it the matter 
stands thus: Æx facte, it is duly signed and attested. It bears 
the signature of Balraj Kuar, of the Patwari, Lachman Pershad, 
and of three other witnesses, including the family priest. Above 
all, there is the certificate of Bunyad Husain, the Sub-Regis- 
trar of Salon, as to what occurred when the deed was produced by 
Balraj Kuar before him at her residence. It is duly registered. 
There seems no reason to doubt the value of his testimony, which 
is believed in its entirety by the Subordinate Judge. Apart 
from the circumstances to be now mentioned. the deed appears 
to be beyond suspicion, being attested by just those persons who 
would be naturally called in for such a purpose and being regis- 
tered in the usual way by the proper officer. 

Their Lordships incline to the opinion that the judgment of 
the Subordinate Judge would not have been reversed but for the 
controlling weight which was attached by the Court of the Judicial 
Commissioner to the fact that the lady in the transaction had not 
independent advice. The view, put briefly, adopted in that 
Court is this: The deed was executed in favour of the son of a 
paramour, and therefore, to all intents and purposes, in favour 
of the paramour himself, he also being a person who was her 
mukhtar. Although there is no direct evidence that he ever 
influenced her to make a gift in favour of his son, still, in the 
circumstances, the deed (so it is maintained) must fall, because 
the law makes an absolute demand that a person in such a situa- 
tion should have independent advice. The absence of this 
element entitles a Court of law to set the deed aside. 

There are several circumstances which favour this conclusion. 
In the first place, the lady was a pardanashin lady, and the law 
throws around her a special cloak of protection. It demands 
that the burden of proof shall in such a case rest, not with those 
who attack but with those who found upon the deed, and the proof 
must go so far as to show afirmatively and conclusively that the 
deed was not only executed by, but was explained to, and was 
really understood by, the grantor. In such cases it must also, of 
course, be established that the deed was not signed under duress, 
but arose from the free and independent willofthe grantor. The 
law as just stated is too well settled to be doubted or up set. It 
was expressly re-afirmed by this Board in the case of Sajjad 
Husain (1) and nothing that is now said can, or is intended to, 
disturb it. 


In the next place, a fact which has given risein their 
(1) 1912) L. R, 89 I, A, 166; 16 O, L. J, 618; I, L. R, 84 All, 486, 
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Lordships’ minds to considerable difficulty, has been that Kali 
Bakhsh, the father of the donee and the mukhtar of the donor, 
was not examined as a witness. 

This brief review is given by way of indication that the judg- 
ment now to be announced has been arrived at after a full balan- 
cing of the considerations both in fact and in law which affect the 
question to be determined. 

The property conveyed by the deed of gift amounted, as 
the Board were informed, to about one-half of the lady’s estate. 
It was not contended that her outward syle or mode of life had 
thereby been changed, or that any impoverishment had occurred, 
the case being thus distinguished from those of donations of 
practically the entire property of the donor, of which the case of 
Sajjad Husatn (1) above referred to was an instance. 

Their Lordships are satisfied on the salient features of the 
case as follows: 

1, As to the execution of the deed. The challenge of this 
has failed, and both the Courts below hold the execution to be 
properly and satisfactorily established. 

2. As to the capacity of the grantor. Upon this subject the 
Courts below are also agreed in holding that competency is 
proved. In their Lordships’ judgment, this isso, as after men- 
tioned, in a special degree. 


3. Astothe deed being read over and explained. Again’ 


both Courts are agreed. But while the Subordinate Judge thinks 
that the explanation was thorough, the Judicial Commissioners 
appear to incline to the view that it was perfunctory. Upon this 
matter much depends upon whether the grantor of the deed was 
a person accustomed to business or to the management of affairs. 
It is upon this point that their Lordships find themselves in 
agreement with the Subordinate Judge. In doing so they found 
- upon what is admitted, not only by him, but by the Court of the 
Judicial Commissioner. It appears that the lady had been in the 
habit for a considerable period of years of managing her affairs, 
of entering up her accounts, and of attending to business. Upon 
another part of the case it rather appears from the judgment of 
the Judicial Commissioner, Mr. Chamier, that the lady had 
much strength of will, and that her father-in-law, Bishunath 
Singh “ used to obey Balraj Kuar more than the latter obeyed 
him”; while with reference to the issue now under discussion, 
the same Judicial Commissioner says: “It is proved by evidence 
adduced by the plaintiffs that Balraj Kuar signed her own 
(1) (1932) L. R, 89 I. A, 156 ; 16 O. L. J. 618; I. L. R, 84 AN, 455, 
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accounts and looked after her own affairs.” Their Lordships, in 
short, do not entertain much doubt that this pardanashtn lady was 
a capable woman, fully alive to the direction of her own interests, 
and well aware of what she was doing. 

4. As to undue influence. Nothing of this kind is proved 
affirmatively, and the inference upon the subject must depend to 
a considerable extent upon the view which is taken as to the 
capacity of the grantor of the deed. The suggestion that Kali 
Bakhsh prompted a gift in favour of his son does not seem to 
rest upon anything more than that he was mukhtar, or held a 
power-of-attorney in regard to the management of her property. 
It is regrettable that the matter was left thus in the region of 
conjecture. There is no evidence of any kind that the mukhtar 
either mismanaged or overmanaged anything committed to his 
charge, or that in any particular regarding her affairs he with- 
stood the lady or controlled her purposes. It is accordingly 
necessary to consider whether the facts of this case fall under 
the general and useful category of the principle which, in the 
language of Lord Kingsdowg, in Smith v, Kay (1), “applies to 
every case where influence is acquired and abused, where con- 
fidence is reposed and betrayed.” Their Lordships do not find 
themselves able to affirm that such abuse or betrayal occurred. 
It is no doubt true that the evidence in such a case would not 
require to have been very strong, but there is no evidence at 
all which would lead to the conclusion. 

As stated, their Lordships incline to think that the 
judgment of the Subordinate Judge would have been affirmed 
by the Judicial Commissioners but for the view thus expressed :— 
“Tt ig needless to cite authorities to show that such a gift cannot 
stand unless it is proved that the lady had independent advice.” 

In their Lordships’ opinion there is no rule of law of the 
absolute kind here indicated. The possession of independent 
advice, or the absence of it, is a fact to be taken into 
consideration and well weighed on a review of the whole 
circumstances relevant to the issue of whether the grautor 
thoroughly comprehended, and deliberately and of her own free 
will carried out, the transaction. If she did, the issue is solved 
and the transaction is upheld ; but if upon a review of the facts— 
which include the nature of the thing done and the training 
and habit of mind of the grantor, as well as the proximate 
circumstances affecting the execution—if the conclusion is 


(1) (1868) 7 H. Ts, ©. 7§0 
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reached that the obtaining of independent advice would not 
really have made any difference in the result, then the deed 
ought to stand. The present, in their Lordships’ judgment, 
appears to be a case of that kind. 


Their Lordships, as already mentioned, have fully in view 
the fact that the lady was a pardanashin lady, but the evidence 
as to her strength of will and business capacity, and the fact 
that the deed as granted is not in the circumstances of her life 
in any way an unnatural disposition of part of hér property, go 
far, taken together with the evidence in this case, to convince 
them that the deed was granted by her as the expression of her 
deliberate mind and apart from any undue inffuence exerted 
upon it. In short their view is that if independent outside 
advice, which is an essentially different thing from independent 
outside control, had been obtained, the lady would have acted 
just as she did. Much as their Lordships support and approve 
of the protection given by law to a pardanashin lady, they 
cannot transmute such a legal protection into a legal disability. 
She might, especially if the outside,adviser had been a lawyer, 
have altered the shape or form of the transaction, but in substance 
and result she would have carried out the same purpose and will as 
are expressed by the deed under challenge. They refer to the 
judgment of Lord Macnaghten in Mahomed Buksh Khan v. 
Hlossetnt Bibi (1) 

In these circumstances their Lordships will humbly advise 
His Majesty that the judgment and decree appealed from should 
be reversed and that of the Subordinate Judge of date the 15th 
February 1907 should be restored. The appellants will be 
entitled to the costs since the date of the last-mentioned 
judgment and to the costs of this appeal. 


Barrow Rogers & Nevill,—Solicitors for the Appellants. 
1, L. Wilson and Co.-—Solicitors for the Respondants. 
J. M, P. Appeal allowed. 
(1) :1888) L. B. 15 I. A 81; I. L. B, 16 Oalo, 684. 
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CIVIL RULE. 


Before Sir Hary Stephen, Knight, Fudge, and 
Mr. Fustice Mulltck. 


_Olvin. EAST INDIAN RAILWAY COMPANY 
1918, v, 
* 
December, 5. RAMGATI RAM AND OTHERS. 


—— Indian Railways Aot (IX of 1890), Secs, 77, 140— Railway Oompany— Goods, 
loss of —Notice of claim to compersation— District Traffic Superintendent, 
notice on, whether sufficient. 

A notice of claim for loss of goods consigned through a Railway Company, 
if served on the District Traffic Superintendent and not on the Agent in India 
of the Oompany, is not a good notice within the meaning of section 140 of the 
Indian Railways Act, 

Kast Indian Rauway Company v. Babu Madho Lal (1)and Radha Kissen 
Chooni Lal v. The Bast Indian Railway Company (2) followed. 

VY, Woods, Agent to the Assam Bengal Railway Company v. Meher Als 
Bepari (3) distinguished. 

Rule obtained by the defendant Railway Company. 

Plaintiffs brought this suit in the Court of the Small Cause 
Court Judge at Sasseram, against the defendant, the East Indian 
Railway Company, for compensation for loss of goods consigned 
through the Company. It appeared that before the institution 
of the suit the plaintiffs served the notice of claim upon the 
District Traffic Superintendent and not upon the Agent of the 
Company. 

Defendant contended inter alra that there was no sufficient 
service of notice within the meaning of the Railways Act, and as 
such the suit was liable to be dismissed. 

The learned Small Cause Court Judge overruled the 
objections of the defendant, and decreed the plaintiffs’ suit. 

Against that decision the defendant Company moved the 
High Court, and obtained this Rule. 

Babus Mahendra Nath Ray and Ambicapada Chaudhuri 
for the Petitioner. 

Babu Harthar Prosad Singh for the Opposite party. 

The judgment of the Court was delivered by 


December, 6. Stephen J.—In this case goods were consigned through the 


* Civil Rule No. 1258 of 1918, against the decision of the Small Oause 
Court Judge of Sasseram, District Shahabad. 


(1) (1913) 18 0. L, J. 147 ; 170, W. N 1134. 

12) Civil Rule 1169 of 1913, decided by Fletcher and N, Ohatterjee JJ. on 
the 28th November 1913—Unreported, 

(3) (1908) 18 O. W. N. 24. 
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East Indian Railway Company, the defendants in this case to 
the opposite party in this Rule. They never arrived and the 
opposite party accordingly sued the Railway Company for the 
loss of the goods under section 77 of the Indian Railways Act 
(Act IX of 1890). The opposite party was thereupon bound to 
give notice of the loss within six months and under section 140 
of the Act this notice was to be given to the Agent of the 
Company. They gave notice within the time allowed but they 
gave it to the District Traffic Superintendent. ‘Phe Judge of the 
Court below held that this notice met the requirements of 
section 77 of the Indian Railways Act. The petitioners, the 
East Indian Railway Company, have now obtained a Rule 
calling upon the plaintiffs to show cause why the decree of the 
Small Cause Court should not be set aside on the ground that it 
was contrary to law. 

The question before us 1s whether the notice to the District 
Traffic Superintendent was a notice to the Agent within the 
terms of the section we have mentioned. Following the decisions 
in the cases of Fanakt Dass v. The Bengal Nagpur Ratlway Co, 
Ld. (1), Nadiar Chand Shaha v. Wood (2) and Hast Indian 
Railway Company v. Babu Madho Lal (3), we have no hesi- 
tation in holding that this notice was not a good one. There is 
also a recent case decided in the same sense, Radka Krissen 
Choont Lal v. The Hast Indian Ratlway Company (4). These 
decisions seem to be to some extent in conflict with the decision 
in the case of V. Woods, Agent to the Assam Bengal Railway 
Company v. Meher Alt Bepart (5). That case has however been 
distinguished from the cases we have mentioned and the same 
distinction exists between that case and the present. The result 
therefore is, that this Rule must be made absolute and the order 
of the lower Court set aside. The defendants, petitioners, are 
entitled to their costs in this Rule, the hearing fee being assessed 
at one gold mohur. | 
Av NOR. C. Rule made absolute. 


(1) (1912) 15 O L. J, 211; 16 0, W. N. 866. 

(2) (1907) 1. L. R. 85 Cale, 194, 

(8) (1918) 18 0. L J 147; 170, W.N 1184. 

(4) Oivil Rule 1169 of 1913, decided on the 28th of November 1918--Un- 


reported. 
(5) (1908) 18 0. W. N. 24, 
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APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr, Fustice Beachcroft. 


BARHAMDEO SINGH 
v 


RAM NARAIN SINGH.” 


Sale certisioate—Oonstruction—Sale certificate, terms of —Kvidence to contradiot, 
if admissible—A mbiguous terms—TZorme aseding explanation, 

If a question arises as to thee meaning of a gale certificate, in other words, 
if there 18 a controversy as to the property which has passed, the Oourt is 
entitled to determine the question with reference to the whole proceeding. 
But the vital point to determine 18, not merely what the decree-holder intended 
to put up to sale but also what the bidders understood was offered for sale, In 
other words, the test is, what did the Court mtend to sell and what did the 
purchaser understand he bought. What was actually offered for sale and bid 
for ıs thus a mixed question of fact and law, to be determined upon a con- 
struction of the sale proceedings in the case. 

Abdul Asiz yv, Appayasami (1), Mowla Bukesh v. Kuruok Lah (2) and 
Patiachi v, Ohinnatambiar (8) referred to. 

Evidence cannot be given to ‘contradict the terms of a sale certificate 
though evidence may be admissible to interpret the terms of a sale certificate 
where they are ambiguous and stand in need of explanation. 

Lalla Bissessur v, Doolar Ohand (4) referred to, 


Appeal by the Plaintiffs. 

Suit for declaration of title to immovable property and for 
recovery of possession thereof. 

The plaintifs found their claim on a purchase at a sale in 
execution of a decree on a mortgage executed in their favour, 
The substantial question in controversy between the parties 
related to the property which vested in the appellants by virtue 
of that sale. The sale certificate, on the construction of which 
the decision depends, is set out at length in the judgment of 
Mookerjee J. 

Babus Mahendra Nath Ray pnd Karunamoy Base for the 
Appellant. 

Babu Biraj Mohan Mojumdar for the Respondent. 

The judgment of the Court was delivered by 


‘® Appeal from Appellate Decree No. 2909 of 1910, against the decree of 
J. O. Twidell Eeq., District Judge of Bhagalpur, dated the 29th June, 1910, 
reversing that of Babu Hem OChunder Mookerjee, Subordinate Judge of Monghyr, 
dated the 26th July, 1909, 


I) (1908) 1. L. 8. 37 Mad, 131; L. B, Bl l 4.1. 
2) (1867) 7 W. B. 245 
8) (1887) I. L. R, 10 Mad, 341 (248), L. R. 141. A. 84. 

W (1874) 22 W. R. 181. 
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Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in a suit for declaration of title to immovable property and for 
recovery of possession thereof. The plaintiffs found their claim 
on a purchase at a sale, held on 26th November 1906, in 
execution of a decree on a mortgage executed in their favour 
on the 31st December 1899. The substantial question in 
controversy between the parties relates to the property which 
has vested in the appellants by virtue of thatsale. The sale 
certificate which was granted on the 3rd July 1907 is in these 
terms : i 

“The proprietary right of the judgment-debtors to wit, 
2 annas pucca share out of 4 annas 11 gundas 3 cowries 3 krants 
pucca share of the entire 16 annas pucca share of Mouza 
Bhagwanpore Bansi, original with dependency, together with 
all dependent mouzah appertaining to the said taluka and all 
the zemindari rights and kamat &c. lands Pergana Mulki, Thana 
Teghra, District Monghyr, the Touzi number whereof is 810 
and the sadar jama payable for which is Rs. 262-8, the annual 
income of which is Rs. 150 and the estimated value whereof 
is Rs. 1,500, the sale whereof concluded in the name of the 
decree-holders purchasers who offered a bid for Rs. 2,000.” 

The plain meaning of this description, if the words used are 
interpreted in their natural sense, is not difficult to ascertain. 
The property sold is a 2 annas pucca share of Mouza 
Bhagwanpur Bansi, original with dependency, together with the 
same share of all the depeudent mouzas appertaining to the said 
taluka, that is, taluk Bhagwanpur. But the appellants contend 
that the property they have purchased is a two annas share of 
the entire taluk Bhagwanpur. In order to establish this 
contention, they invited the Court to examine the description 
of the property given by way of security. Now, it may be 
conceded that the description given in the mortgage bond is 
sufficient to cover a two annas share of taluk Bhagwanpur. 
But when we look to the subsequent proceedings, that is the 
proceedings instituted for the enforcement of the security, we 
find that the property is not described in precisely the same 
terms as in the security bond. The plaint inthe mortgage 
suit has not been produced ; we have before us, however, the 
specification of the mortgaged property as given in the 
mortgage decree, and it may be fairly assumed that this 
specification was taken from the description annexed to the 
plaint. The property is described in the decree in these terms ; 


188 


OIYIL, 
1918, 
Barhamdes 
Ram N arain. 
February, 20, 


anana anna 


184 THE CALOUTTA LAW JOURNAL. [Von XIX. 


OrvIL. u Two annas pucca share out of 4 annas 11 gundas 3 cowries 
1918. 3 krant, pucca share of the entire 16 annas pucca share of Mouza 
Barhamdeo Bhagwanpur Bansi, original with dependency, together with all 


Š the mouzahs appertaining to the said taluka ” 
SER OIRD It ıs worthy of note that instead of the expression faluka 


Mookerjes, J, 


Ce 


Bhagwanpur we find used the phrase mouza Bhagwanpur. 
But it need not be disputed that, inspite of this alteration, the 
description as a whole has the same effect as the description 
in the mortgage bond. When, however, we examine the appli- 
cation for execution of “the decree, we find that the property is 
described in a different way. The description there is, “ mouza 
Bhagwanpore Bansi, original with dependency, together with 
all the dependent mouzas appertaining to the said ¢aluka.” It 
will be noticed, upon a comparison of this description with that 
given ın the mortgage bond, that instead of ‘ taluka’ we have 
‘mouza’ Bhagwanpore, and instead of the comprehensive expres- 
sion “the mouzas appertaining to the said fałuka we have a 
restricted description, the ‘dependent’ mouzas appertaining to’ 
the said taluka. There is fo room for controversy that the 
effect of this description is to restrict the extent of interest to 
be advertised for sale. It has been strenuously argued, however, 
on behalf of the appellants that the Court ought to consider the 
entire proceeding and endeavour to ascertain the intention of the 
parties. In support of tnis proposition reliance has been placed 
upon the cases of Moula Buksh v. Kuruck Lall (1), William Bruce 
v, Golam Kobria (2) and Taranath Chakraburty v. Foysunderi 
Dasst (3). But these cases do not establish the broad proposi- 
tion of law formulated by the appellants. No doubt, as pointed 
out by their Lordships of the Judicial Committee in Abdul Aziz 
Khan v. Appayasamt Naicker (4) if a question arises as to the 
meaning of the sale certificate, in other words, if there is a 
controversy as to the property which has passed, the Court is 
entitled to determine the question with reference to the whole 
proceeding. But as was pointed by Mr. Justice Norman in 
Moula Buksh v. Kuruck Lali (1), the vital point to determine is, 
not merely what the decree-holder intended to put up to sale 
but also what the bidders understood was offered for sale. In 
other words, as observed by Lord Watson in the course of 
argument in the case of Petiacht v. Chinnatambtar (5), the test 


(1) (1867) 7 W. R. 245. (2) (1871) 18 W. R. 490, 
(B) (1878) 21 W RB. 98, 


(4) (1903) I. L. R, 27 Mad, 181; L R. SIT A, 1 
(5) (1887) I. L. B, 10 Mad. 241 (248) ; L. R. 141, A 84, 
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is, what did the Court intend to sell and what did the purchaser 
understand he bought: see also BaWwant v. Hirachand (1) and 
Tara Lalv. Sarobar (2). What was actually offered for sale 
and bid for is thus a mixed question of fact and law, to be 
determined upon a construction of the sale proceedings in the 
case. Now in, the case before us, it is indisputable that an 
intending bidder, looking at the description in the sale proclama- 
tion, would infer, not that the entire taluk but only mouza 
Bhagwanpur Bansi, asli and dakhli, together with the dependent 
mouzas in taluk Bhagwanpur, was offered for sale. As was 
pointed out by this Court in Lalla Bissessur Dyal v. Doolar 
Chand (3), evidence cannot be given to contradict the terms of 
a sale certificate though evidence may be admissible to interpret 
the terms of a sale certificate where they are ambiguous and 
stand in need of explanation. But what the appellants seek to do 
here is to contradict the terms of the sale certificate. The learned 
vakil for the appellants, has in effect contended that the appel- 
` lants ought not to be punished for an unintentional error on their 
part. We must however also consider the position of the 
defendants. They were entitled to have their property properly 
described for the purpose of the sale. The proceedings before 
the revenue authorities further show that the income of the 
dakhis villages, if the asf villages are excluded, would make the 
price actually paid by the decree-holders fair value for the 
property. If the decree-holders were now permitted to turn 
round and successfully claim the asf villages as well, although 
they were not mentioned in the sale proclamation, the Court 
would practically assist the perpetration of a gross fraud on the 
judgment-debtors. In our opinion, the sale certificate has been 
correctly interpreted by the District Judge. 


The question now arises, what is the right course, in this 
view, which should be adopted in this litigation. There is, no 
doubt, that the plaintiffs have throughout endeavoured to secure 
either the whole or nothing ; they have not adopted a middle 
course. The result has been that there is no evidence ôn the 
record to show what the dakli villages are and we are not in a 
position to make a decree for possession in their favour, even 
with regard to such villages, The learned vakil for the appel- 
lants, however, has suggested that if the present suit is dismissed, 

(1) (1903) I L. R. 27 Bom, 934. 


(2) (1899) I. L. R, 27 Oale 407; L. B. 27 1. A, 33, 
(8) (1874) 22 W, R, 181 
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the title of the plaintifs may be practically extinguished, as 
recourse to a fresh litigation may not be open to them. Under 
these circumstances we think that the right course to adopt is 
to affirm the view ofthe District Judge as to the true meaning 
and effect of the sale certificate, but to allow the appeal and 
remit the case to the Court of first instance to enable that Court 
to determine, upon evidence to be adduced by the parties, the 
properties to which the plaintiffs are legitimately entitled in the 
view we take,” There will be a declaration in the decree of this 
Court to the effect that upon a true interpretation of the sale 
certificate the plaintiffs are entitled to two annas pucca share 
out of 4 annas Ir gundas 3 cowries 3 krants pucca share of 
mouza Bhagwanpur Bansi, original with dependency and also a 
two annas share of all the dďakhlı mouzas appertaining to taluk 
Bhagwanpur, that is, mouzas which are purely dakhés, excluding 
such mouzas as may be both asli and dakhkit, The burden 
of proof will lie upon the plaintiffs to establish where these 
dakhit villages lie ; if the plaintiffs are able to satisfy the Court 
that there are such purely dak&hkd villages and that their situation 
can be identified, a decree will ultimately be made in their 
favour for such villages. 

The decree of this Court is made conditional on payment 
of all costs of this litigation by the appellants to the respondents, 
the amount whereof will be specified in the decree. Such costs 
must be deposited in the Court of first instance within one month 
of the arrival of the record there. Ifthe costs are not so paid 
the suit will stand dismissed with costs in all the Courts. 


A. T. M. Appeal allowed < cause remanded. 
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Before Str Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beachcroft. 


MAULA BAKSH 
v 


BHABA SUNDARI DASYA* 


Deciaratory swit—Oivil Procedure Coda (Aot XIV of 1882), Seo. 332, order 
under——Limitation Act (XV of 1877), Soh. Il, Arts, 12, 18, 14—Limita- 
tion Act applicable at the time of wititution of swit. 

Article 11 of the second sohedule of the Indian Limitation Act of 1877 
does not apply to suits by persons against whom an oder has been passed 
under section 832 of the Code of Civil Procedure of 1882, 

A plaintiff in bringing s suit under the last paragraph of section 832 of 
the Code of Civil Procedure, seeks a declaration of his title to the property ; it 
is not nocessary for him to have an adverse order set aside or altered within the 
meaning of Article 18 of the second schedule of the Limitation Act. The 
order under that section is not one made in a proceeding other than a suit, 

Ayyasami v, Samya (1) approved. 

Malharjun v. Narhari (2) distinguished. 

Meungul Pershad v. Grija Kant (8) referred to. 

A suit under the last paragraph of section 832 of the Oode of Oivil Proce- 
dure ıs not a suit to set aside an order of an officer of Government in his official 
capacity within the meaning of Article 14, Sohedule II of the Limitation Aot 
as the order under that section was made by a civil Oourt in the exercise of ita 
jurisdiction. 

A suit 18 governed by the provisions of the statute of limitation in force at 
the time of its institution and not by the provisions of a subsequent statute 
which comes into operation during the pendency of the suit. 


Appeal by the Defendants. 

Suit for declaration of title to property and for recovery of 
possession, - E 

A certain parcel of land was taken in settlement from the 
superior landlord in the name of Nawabdi, the father of the 
appellants., They subsequently instituted a suit against one 
Gour Mandal for declaration of their title by inheritance and for 
recovery of possession ; in this suit, they were successful. But 
when they attempted to execute the decree they were met by 
the present plaintiff, who was in possession and contended that 
the property had been acquired by Gour Mandal for her benefit 
in the name of Nawabdi. This led to a proceeding under section’ 
332 of the Code of Civil Procedure of 1882 and the decree- 


* Appeal from Appellate Decree No. 8599 of 1910, agamet the decree of 
8. B Chowdhury, Esq., District Judge of Birbhum. dated the 8th Juue, 1910, 
affirming that of Babu Saroda Prosad Baksi, Mona of Kampurhaut, dated 
the 22nd December, 1909. 


(1) (1884; LL. R. 8 Mad 82 (3) (1900) I. L. B. 25 Bom. 837. 
(B) (1881) I L. B. 8 Oale 61; L. R. 8 1..A. 128, 
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holders were placed in possession of the property covered by the 
decree, on the 24th September, 1907. The plaintiff commenced 
the present action on the 23rd December, 1908. The Courts 
below passed a decree in her favour. 

Moulvi Nuruddin Ahmed (for Babu Kumar Sankar Roy) 
for the Appellant. 

Babu Brojendra Nath Chatterjee for the Respondent. 

The judgment of the Court was delivered by 


Mookerjeo J .—This is an appeal by the defendants in a suit 
instituted against them eby the plaintiff respondent under the 
last paragraph of section 332 of the Code of Civil Procedure of 
1882. The subject-matter of the litigation is a parcel of land 
taken in settlement from the superior landlord in the name of 
Nawabdi the father of the appellants. They subsequently insti- 
tuted a suit against one Gour Mandal for declaration of their 
title by inheritance and for recovery of possession. In this “suit, 
they were successful. But when they attempted to execute the 
decree they were met by the present plaintiff, who was in 
possession, and contended that the property had been acquired by 
Gour Mandal for her benefit in the name of Nawabdi. This led to 
a proceeding under section 332, in which the question was raised, 
whether she was in possession as alleged; and if so, whether 
her possession was dona fide. The Court held that she had 
failed to prove that she was in possession, and that, even if she 
was in possession, her possession could not be treated as bona fide. 
Consequently the decree-holders were placed in possession of the 
property covered by the decree, on the 24th September, 1907. 
The plaintiff commenced the present action cn the 23rd Decem- 
ber, 1908 for declaration of hertitle and for recovery of posses- 
sion. The Courts below have made a decree in her favour, which 
has been now assailed before us substantially on two grounds; 
namely, #rsi, that the suit is barred by limitation ; and secondly, 
that the plaintiff is barred by the doctrine of estoppel. In our 
opinion, there is no substance 1n either of these contentions. 

In so far as the first ground is concerned, it has been urged 
that the case is governed by the Indian Limitation Act of 1908 
which came into force on the 1st January, 1909, after the suit had 
been instituted. No authority has been cited in support of the 
view that a suit is governed not by the provisions of the statute 
of limitation in force at the time of its institution, but by the 
provisions of a subsequent statute which comes into operation 
during the pendency of the suit. In the absence of any express 
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statutory provision in this behalf, we are of opinion that the case 
is governed by the provisions of the statute in force at the time of 
its institution, that is, the Indian Limitation Act of 1877. But it 
is worthy of note that evenif the suit had been instituted in 
1909, it would have been saved from the bar of limitation under 
section 30 of the Indian Limitation Act, 1908. 


Now, it is plain that Art. 11 of the second schedule of the 
Indian Limitation Act of 1877 has no application. That Article 
refers specifically to suits by persons against whom an order has 
been passed under sections 280, 281, 284 or 335 of the Code of 
Civil Procedure of 1882 ; it does not apply to suits by persons 
against whom an order has been passed under section 332. Art. 12 
also is clearly inapplicable, inasmuch asit relates to suits to set 
aside sales of various descriptions. Reliance is consequently 
placed upon articles 13 and 14. Article 13 refers to a suit to 
alter or set aside a decision or order of a civil Court in any pro- 
ceeding other than a suit. This Article is not applicable on two 
grounds, In the first place, this is not a suit to alter or set aside 
a decision or order of a civil Court. An order under section 332 
deals only with the question of possession. It is not necessary 
for the plaintiff who institutes a suit under the last paragraph of 
that section to have the adverse order set aside or altered; he 
seeks a declaration of his title to the property. In the second 
place, even if it be assumed that it is necessary for the plaintiff 
to have the order in question altered or set aside, the order ig 
not one made in a proceeding other thana suit. As was pointed 
out by their Lordships of the Judicial Committee in the case of 
Mungul Pershad Dichit v. Grija Kant (1), an order in execution 
proceedings is an order in the suit itself: See also Vishnu 
Bhikaji v. Achut Fagannath (2). We are, therefore, of opinion 
that Article 13 is of no assistance to the appellant and this view 
is in agreement with that taken in the case of Ayyasams v. 
Samiya (3), which was accepted as good law in Govinda Bala v. 
Ganu Abaji (4). It has been argued, however, that the view 
taken in the case just mentioned cannot be accepted as a correct 
exposition of the law, in the light of the decision of the Judicial 
Committee in the case of Malkarjun v. Narhart (5), and, 
reference has in this connection, been made to a dictum of one 
of the learned Judges who decided the case of Raghunath v. 

(1) .1881) I. L. R. 8 Oale. 51; L. B.S LA 128, 


(2) (1890) I. L, R. 18 Bom. 438. (4) (1908) 10 Bom. L. R. 749. 
(8) (1884) I. L. B. 8 Mad, 82, (5) (1800) I. L, R, 25 Bom, 837. 
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Kantz Rasul (1). We are of opinion that the decision in 
Malkarjun v. Narhari (2), does not affect the decision in Ayya- 
samt v. Samiya (3). In Malkarjun v. Narhari (2), the validity 
of an execution sale was called in question. The plaintiff ignored 
the sale and sought for a declaration of his title as if the sale had 
not taken place. It was ruled that the sale was merely voidable, 
and until avoided it must be taken to be in full operation. Conse- 
quently it was necessary for the plaintiff to have the sale set aside, 
and to a suit properly framed for this purpose, Article 12 of the 
second schedule of the Limitation Act is clearly applicable. But 
we do not express any opinion upon the question, whether the 
decision in Varasimma v. Appalachariu (4), which related to an 
entirely different set of facts and to which the principle of the 
decision in Ayyasami v. Samiya (3), was applied, is affected by the 
decision of the Judicial Committee in Malkarjun v. Narkart (2). 
Finally, in so far as article 14 is concered, it provides that a suit 
to set aside any act or order of an officer of Government in his 
official capacity not otherwise expressly provided for in the 
Limitation Act, must be commenced within one year from the 
date of the act or order. This Article obviously is of no assistance 
to the appellants. This is not a suit, as already explained, to set 
aside an order, much less is it a suit to set aside an order of an 
officer of Government in his official capacity. The order in ques- 
tion was made by a civil Court in the exercise of its jurisdiction 
and cannot be decreed to be an order by an officer of Government 
in his official capacity within the meaning of Article 14. Conse- 
quently, Articles 11, 12, 13 and 14, which are relied upon by the 
appellant, have no application, and this suit is clearly in time, 


In so far as the second ground is concerned, it is obvious 
that the doctrine of estoppel has no application to this case. It 
is not suggested that the property was allowed to be ‘occupied by 
the plaintiff in the name of Gour Mandal. The property stood. 
in the name of the father of the appellants and the only question 
in controversy between the parties is whether Gour Mandal or 
the plaintiff is the person’ beneficially interested therein. The 
plaintiff was not a party to the previous litigation and is in no 
way bound by the result thereof. i 

The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costs. io 


A. T. M. Appeal dismissed, 


(1) (1903) 1 L. R. 24 All 467 1470), (8) (1884) I. L. R 8 Mad, 82. 
(2) (1900) I. L. B, 25 Bom 337. (4) (1888) I L. R. 12 Mad. 294. 
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Before Mr. Fustice Fletcher and Mr, Fustice N, R. Chatterjee. 
SATYA KRIPAL BANERJEE 


v, 
SATYA BHUPAL BANERJEE.* 

Recewer—Oirtl Procedure Code (Act XLV of 1888), Seo. 503, powers under—~ 
Reosiver, whether oan bring and defend suite-—Suit against Recewer, 
without leare of the Court, whether maintainable, 

By an order of appointment a Reoelver was given full powers under 

seotion 608 of the Oode of Civil Procedure: Š 

Held, that the words of the authority must be construed to have conferred 
upon the Receiver the power of bringing and defending suite as regards the 
property of which he was sppoiuted the Receiver. 

A guit brought against a Receiver ought not to be dismissed on the ground that 
it was instituted against an officer of the Court without the leave of the Court, 

Pramatha Nath Gangooly y Khetra Nath Banerjee (1) referred to. 

Appeal by the defendant No. 2, Satya Kripal Banerjee. 

Suit for rent. 

Plaintiff, Satya Bhupal Banerjee, and the defendant No. 2 
are brothers, and they had a dispute over their father’s estate 
with another brother. They instituted a partition suit, and 
the Court passed a consent order, and appointed each of the 
three brothers Receiver of a portion of the property, and gave 
them full powers under section 503 of the Code of Civil Procedure 
(Act XIV of 1882). The present suit was thereafter instituted 
by the plaintiff against the defendants for recovery of the rent 
of a part of the property of which he was appointed Receiver, 
and no leave of the Court was obtained previous to the institution 
of the suit, for bringing the suit against the defendant No. 2, 
who was also a Receiver appointed by the Court. 

Dr. Dwarka Nath Mitter and Bubu Bejoy Kumar Bhatta- 
charya for the Appellant. 

Babus Fogendra Nath Mukherjee and Harendra Krishna 
Mukherjee for the Respondent. 

The following judgments were delivered ; 

Fletcher J.—The only point raised in this appeal is whether 
of the two parties in this case both of whom appear to have 
been appointed Receivers of portions of the estate one can 
maintain a suit and the other defend the suit brought against 
him by the former. These two gentlemen, the plaintiff and the 


* Appeal from ape Decree, No 2921 of 1911, against the decree of 
T. 8. Macpherson, » District Judge of Hooghly, dated the 14th August, 
1911, affirming that of Babu Bidhn Bhusan Banerjee, Subordinate Judge, 2nd 
Court, of that district, dated the 11th October, 1909, 


(1) (1804) 1. L. R. 82 Calo. 97 . 
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defendant No. 2, are brothers and they seem to be quarrelling 
over their father’s estate with another brother. Apparently, 
there wasa partition suit and on the znd June 1909, the Court 
by an order which obviously must have been a consent order 
appointed each of the three brothers Receiver of a portion of 
the property and, in the words of the order, each of the brothers 
was given full powers under section 503 of the old Code of Civil 
Procedure, That section conferred upon the Receiver all such 
powers as to brifging and defending suits and for the realisation, 
management, protection, preservation and improvement of the 
property and the collection of the rents and profits thereof as the 
owner himself had or such of those powers as the Court thought 
fit. The Court gave full powers and, therefore, each of the 
Receivers as regards the land of which he was appointed the 
Receiver, had the power of bringing and defending suits. It 
would be impossible to construe otherwise the words of the 
authority given by the order oppointing the Receiver than that 
each of the Receivers had powersto bring and defend suits. 
Therefore, obiviously, the plaintiff had the power to institute 
the present suit and the defendant had also the power to defend 
it. The only question is whether there was such a grave and 
serious contempt of Court by the plaintiff in suing the Receiver 
of another portion of the estate that the Court is bound to say 
that the suit must fail and ought to be dismissed. Iam not 
clear that the argument put forward by the learned vakil for 
the appellant is right that when this point as to the suit having 
been instituted against an officer of the Court without the leave 
of the Court is a defence to be used at the trial to have the suit 
dismissed, that must of necessity make the plaintiff’s suit fail. 
It is much more likely that the statement which was read to us 
by the learned vakil from some text book that the state that 
prevailed in the old Courts of equity is what represents the 
practice to-day. It is quiet true that proceedings cannot be 
brought against a Receiver without the consent of the Court. 
The Receiver is an officer of the Court and the possession by 
him is the possession of the Court and to bring a suit so as to 
interfere with the possession of the Court without the leave of 
the Court isacontempt of Court. That has been established 
by a large number of authorities. But if a party is guilty of 
contempt of Court, the proper way for the Receiver to act is to 
bring it immediately to the notice of the Court and the Court 
will deal with the party so guilty of the contempt of Court and 
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take proper steps; and, no doubt,in a proper case, it would 
granta party leave to proceed with the suit against the Receiver. 
Where leave is allowed to a person who happens to occupy the 
position of a Receiver by an order which is obviously a consent 
order, to keep the matter unchallenged until the suit comes on 
for hearing and then say that the suit must be dismissed, is not 
a proper way. The only point on which there is any difficulty 
in the plaintiffs’ way is the case of Pramatha Nath Gangooly v. 
Khetranath Banerjee (1) decided by Mr. J ustice Bodilly— 
whether that case too broadly states the proposition of law that 
is laid down inthe judgment, I do not wish to express any 
opinion. I rather wish to guard myself against either approving 
or disapproving it. It is quite sufficient to say that the order 
appointing the Receiver clearly authorized the Receiver to bring 
suits to recover the rent of the property of which he was 
appointed the Receiver. That being so, it seems to me that the 
present appeal fails and must be dismissed with costs. 


Chatterjee J.—I agree. 


A N R C j Appeal dismissed, 
(1) (1904) I. L. R, 32 Cale, 270. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr, Fustice 
Beachcroft, 


CHOWDHURY KIRTIBAS DAS 
v. 


GOPAL JTU.* 


Buit on morigage—Benamidar, if can maintain—Mortgagor or his ton, if can 
objeot-—-Redemption, date of, catension of by appellate Court.. 


A suit on a mortgage bond can be brought by the person named in the 
mortgage deed as the mortgagee, although he ia in fact only the denamidar 
of the beneficial owner, and it is not competent elther for the mortgagor or his 
song to dispute that the ostensible mortgagee is not entitled to maintain it. 

S2chitananda v. Baloram (1) followed 

Mohendra v, Kali (2) distinguished. 

Where the Oourt of first instance allowed the plaintiffs to redeem within 
a oertain time and directed that in the mortgage accounts interest was to be 
calculated only up to the date of the judgment, and that deoree was reversed 
on appeal and the redemption money was not paid within the specified time, 
the High Court in reversing that decree and restoring the decree of the first 

+ Appen from Appellate Decree No, 3830 of 1910, against the decree of 
Babu etra Lal Singhs, Subordinate Judge of Cutteck, dated the 28rd 


August, 1910, reversing that of Babu Rakhal Ohandra Bose, Munsff of Pari, 
dated the 14th June, 1909. 


(1) (1897) I. L, R, 24 Oale. 644 (2) (1902) I. L, R. 80 Cale. 265. 
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‘Court, fixed a fresh date for redemption and directed accounta to be taken 


of the sum due under the mortgage decree up to the date of account, 

Noor Ali v. Koni Meah (1), Nam Narain v. Lala ‘Roghunath (2), Zara 
Ohand v. Brojo Gopal (8), Kedar Lal v. Bishen (4), Ganga Das v. Jogendra (5) 
and Gurdeo v, Chandrikah (6) referred to. 

Appeal by the first Defendant. 

Suit for declaration of title to immovable property and 
injunction to restrain the sale thereof in execution of a mortgage 
decree. ° 

The first defendant took a mortgage of the property from 
the other four defendants. He subsequently sued to enforce the 
security and obtained the usual mortgage decree. The decree 
was put into execution in due course and a sale proclamation was 
issued. The plaintifs, who were the sons of the mortgagor, 
sued for declaration that they were not bound by the mortgage 
or by the decree made on the basis thereof and also for 
consequential relief. The Court of first instance held in substance 
that the plaintiffs were bound by the mortgage transaction and 
that they were only entitled to redeem. Upon appeal, the 
Subordinate Judge reversed that decision and gave the plaintiff 
a decree which practically nullified the mortgage decree to the 
extent of their interest in the property. He based his judgment 
on the ground that the first defendant was not the real mortgagee, 
that be was only the ostensible mortgagee for the benefit of the 
real creditor and that consequently he was not entitled to enforce 
the security though it stood in his name. 

Babu Sustl Madhub Mullick (for Babu Provas Chunder 
Mitter) for the Appellant. 

Babu Sures Chunder Chuckerbutty for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the first defendant in 
a suit for declaration of title to immovable property and for an 
injunction to restrain the sale thereof in execution of a mortgage 
decree. On the 7th October 1896 the first defendant took a 
mortgage of the property from the other four defendants. He 
subsequently sued to enforce the security and obtained the 
usual mortgage decree on the 25th August, 1899. The decree 
was put into execution in due course, and a proclamation was 
served on the 13th August 1908 under which the sale was 


(1) (1886) I. L. B. 18 Oale, 18. (2) (1895) J. L. B.-22 Oale. 467, 
(3) (1912) 17 0. L. J. 120 (122), 
I. L. R. 81 Calo. 882; D. R. 81I. A. 57. 
(5) (1907) 5 O, L, J. 315 (823). 
(6) (1907) 5 O. L. J. 611 (687) ; I. L. R. 86 Gale, 193, 
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notified to take place on the 15th September 1908. On the 
25th August 1908, the plaintiffs, who are the sons of the mort- 
gagor, commenced this suit for declaration that they were not 
bound by the mortgage or by the decree made on the basis 
thereof, and, also for consequential relief. The Court of first 
instance held in substance that the plaintiffs were bound by the 
mortgage transaction, and that they were only entitled to redeem, 
as they would have been if they had been made parties to the 
mortgage suit. Upon appeal, the Subordinate* Judge has 
reversed that decision and given the plaintiffs a decree, which 
practically nullifies the mortgage decree to the extent of their 
interest in the property. The Subordinate Judge has based 
his judgment on the ground that the first defendant was not the 
real mortgagee, that he was only the ostensible mortgagee for 
the benefit of a real creditor, and, that consequently he was not 
entitled to enforce the security though it stood in his name. In 
support of this position, he has invoked the authority of the 
decision in Mohkendra Nath Mookerjee v. Kali Proshad Fohurt (1). 
This view has been now assailed on behglf of the first defendant 
as erroneous, and it has been contended that as the bond stood 
in his name, it was competent to him to sue to enforce the 
security. In support of this argument, reliance has been placed 
upon the case of Sachttananda Mohapatra v. Baloram Gorain (2) 
which was accepted as good law in Hara Gobinda v. Purna 
Chandra (3). In our opinion, there is no room for controversy 
that this contention is well-founded. 


In the case of Sachttananda Mohapatra v. Baloram Goratn (2) 
it was ruled that a suit for foreclosure of a mortgage may be 
brought by the person named in the mortgage-deed as the 
mortgagee, although he was in fact only the denamdar of the 
beneficial owner, and that such a suit should not be dismissed 
on the ground that the beneficial owner has not been joined 
as a party. The learned Judges added that the same point had 
been brought up for decision to this Court before, and that it 
had been decided that the contract could be enforced by the 
parties who had entered into it and that the suit should not fail 
merely because the beneficial owner was not on the record. The 
earlier decision to which reference was thus made was apparently 
the case of Sreenath Nag v. Chundernath Ghose (4) where, as 
subsequently pointed out in the case of Bhoobunessur Roy v, 


(1) (1902) I. L. R. 80 Calo, 266. (8) (1909) 11 0. L. 3.47, 
(2) (1807) I. L. B, 24 Oale, 644, (4) (1873) 17 W. R. 193. 
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Fuggessuree Chowdhrain (1), it was ruled that in a case of 
mortgage where A advanced money taking a bond in the name 
of B, if a suit was afterwards brought in the name of B, the suit 
should not be defeated on the ground that he was merely 
the ostensible mortgagee; A was the person who sought to 
enforce the mortgage and as the defendant had received the 
money from A, and chosen to contract with B, it did not lie in 
his mouth to object to the institution of the suit in the same form. 
It is clear, therefore, that if this suit were resisted by the 
mortgagor alone, it would not be competent to him to dispute 
that the ostensible mortgagee was entitled to maintain it, We 
are of opinion that the sons of the mortgagor, who are bound by 
the mortgage-bond equally with the executant, do not stand in 
any better position. The case of Mohendra Nath Mookerjee y. Kali. 
Proshad Fohurt (2), where it was ruled that a denamdaras such 
is not entitled to maintain a suit for recovery of possession of 
immovable property which stands in his name, is plainly distin- 
guishable and does not touch the question now before us. As 
pointed out by Mr. Justice Mitter in the case of Goft Nath 
Chobey v. Bhugwat Pershad (3), so long as enami system is 
recognised, it 1s to be presumed, in the absence of any evidence 
to the contrary, that a suit instituted by a benamdar has been 
instituted with the full authority of the beneficial owner, and any 
decision made in such a suit is as much binding upon the real 
owner as if the suit had been brought by the real owner himself. 
Under these circumstances, we must hold that the ground assigned 
by the Subordinate Judge for his decision cannot be supported. 


The result is that this appeal is allowed, the decree of the 
Subordinate Judge set aside and that of the Court of first in- 
stance restored with one variation. The Court of first instance 
allowed the plaintiffs to redeem within three months from the 
14th June, 1909 and directed that in the mortgage accounts 
interest was to be calculated only up to the date of the judgment. 
The time fixed for redemption has long since elapsed and we 
understand that the plaintiffs have not availed themselves of the 
opportunity afforded to them. In the circumstances of the 
present case, we think that as the decision of the first Court is 
to be restored, a fresh date must be fixed for redemption: Woor 
Ali v. Koni Meah (4), Nam Narain v. Lala Roghunath (§) and 

(1) (1874) 22 W. R, 418. (3) (1884) I.L, B 10 Calo, 897, 


(2) (1902) I. L. R. 80 Oalo. 265 (4) (1886) I, L, R, 18 Vale, 18. 
(5) (1895) I, L. R, 22 Calo, 467. 


Vou. XIX.) HIGH COURT, 


Tara Chand v. Brojo Gopal (1). We accordingly direct that the 
records be sent down to the Court of first instance and that 
accounts be taken of the sum due under the mortgage-decree up 
to the date, of the account [Kedar Lal v. Aishen (2), Ganga 
Das v. Fogendra (3) and Gurdeo v. Chandrikak (4)], and that the 
plaintiffs be allowed to redeem within 15 days of the date when 
the sum payable for redemption has been notified to them after 
determination by the Court of first instance. The defendant 
appellant is entitled to his costs both here and “in the Court of 
appeal below. If the plaintiffs do aot redeem within the time 
allowed, the suit will stand dismissed with costs in all the Courts. 


A. T. M. Appeal allowed, 


(1) (1912) 17 0. L. J. 120 (122). 

(2) (eon) I. L, B. 81 Calo, 833 ; L. R. 81 I A. 57. 

8) (1907) & O. L. J, 815 (B28). 

(4) (1907) 5 O. L. J, 611 (687); I. L. B. 36 Oalo, 198, 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachkcroft. 


RAM CHANDRA BHANJ DEO 
v 


NANDA NANDANANDA DEB.* 
Title, question of —Sattlement officer—Rival proprietors—Bengal Tenancy Act 
(VILI of 1885). Sec, 106—~ Possession. 
The revenue oficer in deciding disputes between rival proprietors under 


section :106 of the Bengal Tenanoy Act, 18 confined to the question of possession 
only, The question of title is open for examination in a civil suit, 


Pudmalav v, Inkmi Rani (1) followed. 

The Bengal Tenancy Act deals with the relation of landlords and tenants, 
and it is no part of its purpose to regulate disputes between rival proprietors, 
except in so far as such disputes affect their relations with their tenants, 

Appeal by the first Defendant. 

Suit under section 106 of the Bengal Tenancy Act. 

The case for the plaintiff was that the disputed lands were 
comprised in his mouza and that though he was in possession 
thereof, they were erroneously declared by the Settlement Officer 
to be in the possession of the first defendant as included in his 
mouza. The Courts below investigated the question of title and 
held that the disputed lands formed part of the mouza of which 


* Appeal from Appellate Deoree No. 2528 of 1910, against the decree of 
J, Cornes, Esq., Special Judge of Midnapur, dated the lst March, 1910, affirming 
that of Babu Rampada Chatterjee, Assistant Settlement Officer of Midnapur, 
dated the 11th January, 1909, 


(1) (1907) 12 0, W. N, 8. 
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the plaintiff was the proprietor; but upon the question of 
possession they did not record any clear finding. 

Mr. H. N. Sen and Babu Fnanendra Nath Sarkar for the 
Appellant. 

Babu Fyots Chandra Hasra for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the first defen- 
dant in a suit instituted by the plaintiff respondent under sec- 
tion 106 of the Bengal Tenancy Act. The case for the plaintiff 
is that the disputed lands ,are comprised in his mouza taka- 
bakra, Touzi 1980, and that though he is in possession thereof 
they have been erroneously declared by the Settlement Officer 
to be in the possession of the first defendant as included in his 
mouzah Nayabushan, Touzi 1981. The Courts below have in- 
vestigated the question of title and held that the disputed lands 
form part of the mouza of which the plaintiff is the proprietor ; 
but upon the question of possession, they have not recorded any 
clear finding. The occupants of the lands are the second and 
the sixth defendants ; and it has not been found by either Court 
whether they held as tenants under the plaintiff or the first 
defendant. Notwithstanding the absence of such a finding the 
Courts below have made a decree in favour of the plaintiff. 

In support of the present appeal by the first defendant, it 
has been contended, on the authority of the decision in Padma- 
lav v. Lukms Rani (1), that the Courts below have misappre- 
hended the scope of the investigation under section 106 of the 
Bengal Tenancy Act, that they have determined the question of 
title between rival proprietors which they were not competent 
to decide in a suit instituted under that section, and that they 
have left undecided the only question they were competent to 
investigate, namely the question of present possession. In our 
opinion, this contention is well-founded and must prevail. 

On behalf of the respondent the decision “in Fadmalav v. 
Lukmi Rant (1), has been criticised and it has been suggested 
that the matter should be referred to a Full Bench for decision. 
We are of opinion that no ground has been established for such 
reference. Mr. Justice Woodroffe in the case mentioned held 
that in a suit under section 106 of the Bengal Tenancy Act the 
question to be investigated is one of possession of the disputed 
land, and that the plaintiff is entitled to have the record corrected 
in accordance with such possession. Mr. Justice Coxe held that 


(1) (1907) 12 0, W. N. 8. 


VoL, KIK.) HIGH OOURT. 


in a proceeding under the Bengal Tenancy Act no question of title 
between rival proprietors, considered merely as proprietors, can 
legitimately arise. The statute deals with the relations of land- 
lords and tenants, and it is no part of its purpose to regulate dis- 
putes between rival proprietors, except in so far as such disputes 
affect their relations with their tenants. We entirely agree in 
the view taken by Mr. Justice Coxe that the revenue officer, in 
deciding disputes between rival proprietors under section 106 of 
the Bengal Tenancy Act, is confined to the question of posses- 
sion alone. We are of opinion that this is the correct exposition 
of the law, and we would ourselves have independently adopted 
the same view, even if the point had not been previously decided 
in Pidmalav v. Lukmt Rant (1). The decisions in Gulab 
Misser v. Kalanand Singh (2), Pandab Dowart v. Ananda 
Kishore (3), Mukti Nath v. Rameswar Sing (4) and Kali Sun- 
dart v. Girija Sankar (5), which recognize the principle that the 
question of title is open for examination in a civil suit, lead to 
the same conclusion. In this view it is clear that the decision of 
the Special Judge cannot be supported. 


The result is that this appeal is allowed, the decree of the’ 


Special Judge set aside and the case remanded to him in order 
that he may determine upon the evidence on the record whether 
the plaintiff or the first defendant was in possession of the dis- 
puted land through their tenants who are parties defendants to 
the suit. As the object of the suit is to have the record as 
finally published amended, the question of possession must neces- 
sarily be considered from the standpoint, whether the record 
as finally published is correct. The costs of this appeal will abide 
the result. 

A. TM. Appeal allowed : cause remanded, 


(1) (1907) 12 0. W. N. 8. 
(2) (1910) 12 0. Lad, 107 ; 14 O. W. N. 884, (8 (1910) 150. W. N. 
(3) (1910) 120, L. J 196; 140, W. N, 897. (8) (1911) 15 O. W. N. 974. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beachcroft. 


SIB NARAIN MANDAL 
v, 


GOBINDA KAR* 


Morigage— Purchaser of equity of redemption, also a prior incumbrancer— Deed, 
genuineness of, if can question— Merger— Registration Act (XVI of 1808), 
Seo. 50, f a 

The first three defendants ware owners of the disputed property. On the 
12th November, 1897, they executed an unregistered mortgage bond in favour 
of the plaintiff. On the 2ad August, 1898, they executed a registered mortgage 
bond in favour of A. On the 15th December 1905, the right, title and interest 
of the mortgagors in the mortgaged property was sold in execution of a money 
decree against them and passed into the hands of the fourth defendant, The 
mortgagee of 1898 sued to enforce his security as against the mortgagors and 
the purchaser of the equity of redemption, the fourth defendant. The consent 
decree pasaed in that suit was satisfied by the fourth defendant on the 14th 
December, 1907, with money raised by him upon a mortgage exeouted by him 
on the 10th December, 1907, in favour of the fifth and sixth defendants. On 
the 27th August, 1906, the plaintiff commenced the present action to enforce 
his security and joined as defendante the mortgagors (the first three defendants), 
the purohaser of the equity of redemption (the fourth defendant) and the 
mortgagees from the latter (the fifth and sixth defendants} : 

Held, that as the fourth defendant oombined in himself a two-fold 
character, viz„ the holder of the equity of redemption and a prior incum- 
brancer, he was entitled to question the genuineness of the mortgage deed 
executed in favour of the plaintiff : 

_ Held also, that the combination of the said two interests in the same 
person, did not consitute a merger. 

Gokaldas v. Puranmal (1) referred to, 


Appeal by the Plaintiff. 

Suit to enforce a mortgage security. 

The material facts and arguments appear from the judgment. 

Babus Biraj Mohan Mojumdar and Hart Bhusan Mukersee 
for the Appellant. 

Babu ¥yotts Chandra Hazra for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiff ina suit 
to enforce a mortgage security. The first three defendants are 
the admitted owners of the disputed property. Onthe 12th 
November 1897, they executed an unregistered mor:tgage-bond 


* Appeal from Appellate Decree No, 987 of 1911, against the decree of Babu 
Surendra Nath Mitra, Subordinate Judge of Midnapore, dated the 17th 
December, 1910, reversing that of Babn Monoranjan Roy, Munsiff of Tamluk, 
dated the 80th April, 1910, 


(1) (1884) J, L R, 10 Oale. 1086, 


Vors XTX.) -IAH pOURT, 


in favour of the plaintiff; on the 2nd August 1898 they executed 
a registered mortgage-bond in favour of one Kartick Jana. On 
the 15th December 1905 the right, title and interest of the 
mortgagors inthe mortgaged properties was sold in execution 
of a money decree against them and: passed into the hands of the 
fourth defendant. The mortgagee of 1898 sued to enforce his 
security as against the mortgagors and the purchaser of the equity 
of redemption, the fourth defendant. A decree was made by 
consent of parties, which was satisfied by the fotirth defendant 
on the 14th December 1907, with mogey raised by him upon 
a mortgage executed by him on the roth December 1907 in 
favour of the fifth and sixth defendants. On the 27th August 
1909 the plaintiff commenced the present action to enforce his 
security, and he joined as defendants the mortgagors (first three 
defendants) the purchaser of the equity of redemption (the fourth 
defendant), and the mortgagors from the latter, (the fifth and 
sixth defendants). The Court of first instance decreed the suits. 
‘On appeal, the Subordinate Judge has dismissed the suit, 
because, in his opinion, the ‘mortgage sought to be enforced 
was fictitious, while that of the 2nd August 1898 represented a 
a genuine transction. The plaintiff has appealed to this Court, 
and on his behalf the decision of the Subordinate Judge has 
been challenged on the- ground that as -the fourth defendant 
now occupies the position of a prior mortgagee, he is not entitled 
to question the validity of the mortgage in suit which can at least 
take rank as a subsequent encumbrance. In our opinion, there 
‘is mo foundation for this-contention. 


There is no controversy thus if the two mortgages of 1897 and 
1898 be assumed to be genuine the mortgagee of 1898 or his repre- 
“sentative in interest is ehtitled to priority under section so of the 
Indian Registration Act, as his title is based on a registered instru- 
ment. Consequently, prima facte, the fourth defendant is in the 
position of a prior encumbrancer, and it is immaterial to him 
‘whether he is sought to te redeemed by the mortgagors or bya 
“person who claims as a subsequent encumbrancer from them. But 
this doctrine has no application to the circumstances of the case 
before us. As already stated, the fourth defendant is also the pur- 
` chaser of the right, title and interest of the mortgagors at a sale 
held in execution of a money decree against them. He, there- 
_ fore, cornbine in himself a two-fold character ; he is the holder of 
the equity of redemption and he is also in the position of a prior 
encumbrancer. -In his character as holder of the equity of 
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redemption, the defence is undoubtedly available to him that 
the mortgage in suit is fictitious. Is that defence, then, not 
available to him because he has also acquired the position ofa 
prior encumbrancer? It has been argued for the appellant that 
when the two interests combined in the same person, there was 
a merger. This contention is obviously unsound, because the 
decision of their Lordships of the Judicial Committee in the case 
of Gokaldas Gopal Das v. Puranmal Premsukhdas (1) shows 
conclusively that the fourth defendant is entitled to use the 
mortgage of 1898 as a steld for his protection. We must hold 
accordingly that it was open to the fourth defendant, and 
consequently to the subsequent encumbrancers from him (the fifth 
and sixth defendants) to dispute the genuineness of the mortgage 
transction on which the plaintiff seeks to found his claim. 

The result is that the decree of the Subordinate Judge is 
affirmed and this appeal dismissed with costs. 


A T, M, Appeal dismissed. 
(1) (1884) I. D, B. 10 Calo. 1035, 
TS 
Before Sty Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachecroft. 


BALKA GOUNTIA AND OTHERS 
v. 
LOCHAN GOUNTIA.* 


- Lambardar— Derelict holding—Oov-sharer, if entitled to joint possession— Rw- 


ponses, how to be borne—Central Provinces Land-Rerenus Act (XVIII of 
1881), Seo, 188 Proviso, 


All the co-sharers havea nght to share in the benefit acquired by the 
lambardar co-sharer in the way of recovery of possession of a derelict holding, 
if they contribute their proper proportion of the expenses incurred in the 


acquisition of the property. 


Ganpat v. Keshav (1), Pemram v, Tarachand (2) and Wasudeo v, 
Sakharam (8) referred to, 
The expenses incurred in the acquisition are to be borne equally between 


the lambardar and the co-sharers, although the lambardar receives an extra 


share of the profit. 
Before a case can be brought within the scope of the proviso to section 139 


“of the Central Provinces Land-Revenue Act, it should be established that the 
` percentage paid to the lambardar does include remuneration to mukuddams ; 


* Appeal from Appellate Decree No, 8820 of 1910, against the decree of 
Babu Ram Lal Das, Subordinate Judge of Bambalpur, dated the Slat August, 
“1910, modifying that of Babu Susi Ohandra Mitra, Munsiff of Bargarh, dated 
the 8lst March, 1910, 


1) (1896) 10 O. P. L.7R. 87. 1896) 10 0, P, L, R, 40, 
oe) (8) (1899) 18 0, P p, OR 163. 


Vor, XIX] ‘ian cout, 20 

in other words, that the contract between the parties la to the effect that, the OT, 

whole of the mukuddam remuneration is to be borne by the lambardar, p13 
Appeal by the Plaintiffs. ; | Balke Go G jountig 
Suit for recovery of joint possession of derelict land and also 

for village profits. Lochan, Gountin 
The material facts and arguments appear from the judgment. BN 
Babu Fogendra Chandra Ghose for the Appellants. a 


= Babus Brojo Lal Chuckerbutty (for Babu Sarat Chunder 
Roy Chowdhry} and Gobind Chunder Chuckevbutty for the 
Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiffs in a suit April, 84. 
for recovery of joint possession of the land mentioned in the 
plaint, and also for village profits. The Subordinate Judge, in 
modification of the decree of the Court of first instance, has 
held that the plaintiffs are entitled to joint possession of the 
disputed land with the defendant to the extent of a four-fifth 
share thereof ; but that they are bound to pay to the defendant 
the-sum of Rs. 160-4as, as a conditign precedent to recovery of 
possession. 

The plaintiffs and the defendant are brothers, and the casa 
for the plaintiffs is that they are entitled to joint possession of 
the disputed land which has been abandoned by atenant. The 
Subordinate Judge has rightly accepted this contention as 
well-founded on principle, and his view is supported by the 
decisions in Ganpat v. Keshav (1), Pemram v. Tarachand (2) and 
Wasudeo v. Sakharam (3). He has held that all the co-sharers 
have a right to share in the benefit acquired by the lambardar 
co-sharer in the way of recovery of possession of a derelict 
holding, if they contribute their proper proportion of the 
expenses incurred in the acquisition of the property. The 
substantial question in controversy in this appeal relates to the 
mode in which the expenses are to be ascertained. On _ behalf 
of the plaintiffs two contentions have been raised ; namely, frst 
that as the defendant, the lambardar, gets an extra share of the 
profits, he ought to be made liable for an extra share of the 
expenses ; and secondly, that the mukaddam remuneration should 
not be deemed part of the expenses of the acquisition of the 
holding. l 

` In so far as the first ground is concerned, it has been argued 


(1) (1896) 10 O, P, L, B. 87, (2) C1E93) 10 0, P, L, B, 40, * 
(8) (1829) 18 Qu P, L, R. 168, 
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that as the defendant is entitled to a fifth share of the profits: 
as lambardar and as the remainder is divided into five equal 
shares“and appropriated by the proprietors inclusive of the défen- 
dant himself, he obtains, in addition to the one-fifth share of the 
profits, a four-twenty-fifth share, and consequenly he should be 
made liable for nine-twenty-filths share of the expenses. . In our 
opinicn, this contention is not well-founded.. It is true that the 
defendant receives a fifth share of the total profits; but he ‘does 
so in his character as lambardar. We hold this, notwithstanding 
the argument that the*defendant in the present case receives 
the amount by virtue of a partition deed, the effect of that deed 
is to allow a remuneration to the defendaif, only as holder of 
the office of lambardar. The amount thus paid to him must be 
deducted from the total profits, in the -same manner as other: 
éxpenses, and the balance alone is liable to be distributed amongst’ 
the proprietors. Consequently, the decree made by the Subor- 
dinate Judge is not ‘open to the first objection taken Py the 
appellants, l : 


‘In'so far as the second’ ground is concerned, teliance Has 
been placed upon section 139 of the Central Provinces, ` Land 
and Revenue Act, 1881. That section lays down that “lambardars 
and, sub-lumbardars may recover from the proprietors whom they 
respectively represent—(@) any remuneration to which they are 
entitled as such ; and, (2) the sum which, under section 138, they 
are bound to pay to mukaddams: provided that no such recovery 
shall be made from malik makbuzas, paying a percentage which 
includes remuneration to mukaddams and lambardars.” It has 
been argued on behalf of the appellants that the present case 
falls within the proviso to section 139. But before a case can be 
brought within the scope of that proviso, it must be established 
that the percentage paid to the lambardars does include remu- 
neration to mukaddams; in other words, that the contract 
between the parties is to the effect that the whole of the mukaddani 
remuneration is to be borne by the lambardar. In the present 
case, no such agreement has been established ; consequently, 
the case is not covered by the proviso to section 139. The 
second ground upon which the decision of the Court below lias 
“been assailed consequently fails. 4, 

The result is that the appeal must be dismissed with costs. ` 


r 


ATM 5 Appeal dismissed, 


Von. XIX.) "fren both. 


“Before Sir Lawrence Fenkins, K.C.I. E., Chief Fustice, and 
Sir Asutosh Mookerjee, Enight, Fudge, 


DEB NARAIN DUTT 
v, 


CHAIRMAN OF BARUIPUR MUNICIPALITY.* 
| Assessment-—' Oircumstances '— Bengal Wunioipal Aot (II B, O. of 1884), 
Bae. 85(a)—Orl Court, power of, to assess, 


The word.‘ ‘circumstances’ in section 85 of the Bengal Municipal -Act is 
equivalent to ‘means,’ so that taxation. should be according to the means and 
property of the person to be taxed, within the Municipality. ; 

Chairman of Giridth Municipality v, Sreesh Chandra (1) followed. 

A civil Court cannot assess the value for the purpose of section 85 of the 
Bengal Municipal Act. A Er 


Appeal by the Plaintif. pe 

Suit for a declaration that the assessment me on the 
plaintiff by the Baruipur Municipality under section 85, $ cl.. (a) 
of the Bengal Municipal Act, was illegal. 

The primary Court declared that the revised assessment.was 
illegal and not binding on the plaintiff and that the plaintiff 
should pay the taxes at the old rate. That decree was ‘réversed 
on appeal. The plaintiff appealed to the High Court. “oe 

The following judgment was delivered by 746 


Doss J.—This appeal arises out of an action by the plaintif 
for a declaration that the assessment made on him by the 
Baruipur Municipality under section .8¢ clause (a) of the Bengal 
Act III of 1884 was illegal. 5 

- The first Court decided the suit in favour of the plaintiff, 
On appeal the learned District Judge has reversed Eanes judg- 
ment, i ; 

“Two points have been raised in this appeal: frst, that the 
assessment by the assessor was based upon an erronous principle, 
and, secondly, that four out of the five Commissioners who -had 
been appointed under section 114 of the act as the appeal 
committee were not competent to hear and determine ane 
application for review of the assessment, 

-  Uponthe first point I think the deposition of the assessor 
which has been read out to me sufficiently justifies the finding 
atrived at by the learned District Judge that the Municipality 


* Letters Patent Appeal No. 45 of 1910, against the decision of Mr, Justice 
Doss, dated the Bist March, 1910, in Appeal from Appellate Decreé No, 1581 
of 1908, against the decree of F, ‘Boo, Esq, District Judge of 24-Perganaha, 
dated the 21st April, 1908, reversing that of Babu Mohor Lal Dey, Munsiff, 
gud Court, Barulpur, dated the 22nd J une, 1907, 
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did not proceed upon any erroneous principle in making the 
assessment. The assessment was made upon the income of the 
plaintiff within the Municipality and his style of living was taken 
into consideration as affording some indication the result of the 
real income of the plaintiff within the Municipality, There is no 
finding, nor is there anything else to show, that the assessor in 
ascertaining the property of the plaintiff took into consideration 
his income from sources existing outside the Municipality. 

The second contention of the appellant I think must also 
fail. What section 114 requires is that the application shall be 
heard and determined by not less than three Commissioners. 
It does not say thatit shall be heard and determined by 
all the Commissioners appointed as members of the appeal 
committee, 

For these reasons the appeal must fail and is accordingly 
dismissed with costs. 

Against this decision, the plaintiff appealed under section 
15 of the Letters Patent. 

Babu Sib Chunder Palit for the Appellant. 

Babus Mahendra Nath "Ray and Baranastbast Mukerjes for 
the Respondent. 

The judgments of the Court were as follows: 


Jenkins C. J.—This is a suit brought to question the 
legality of a tax imposed upon the plaintfff under section 85 of 
the Bengal Municipal Act. That section provides that "the 
Commissioners may, from time to time, at a meeting convened 
expressly for the purpose, of which due notice shall have been 
given, and with the sanction of the Local Government, impose 
within the limits of the Municipality one or other, or both of 
the following taxes :—(@) a tax upon persons occupying holdings 
within the Municipality according to their circumstances and 
property within the Municipality: provided that the amount 
assessed upon any person in respect of the occupation of any 
holding shall not be more than eighty-four rupees per annum ; 
or (b) a rate on the annual value of holdings situted within the 
Municipality.” The tax here has been imposed upon an assess- 
ment which values the plaintifi’s circumstances and property at 
Rs, 6,000. It is to this that the plaintiff demur. The value of 
his property within the Municipality is comparatively trifling, 
about Rs, 800, so that the rest of the assessment must be upon 
that very vague and unfortunate word “circumstances.” It is 
to be regretted that in a taxing Act such a logse expression 


Vor, NINA. - Heh OORT, 


should have been used. However, we have the advantage of 
guidance from the case of Chairman of Guirtdth Municipality 
v. Sreesh Chandra Mazumdar (1), where the expression was 
carefully considered. My learned brother who is sitting with me 
now came to the conclusion which seems to me, if I may say soy 
to be a sound one that “circumstances ” must be taken to be 
equivalent to ‘ means,’ so that the taxation would be according to 
the means and property of the plaintiff within the Municipality, - 
The Munsiff thought that the action of the Commissioners 

in this case was illegal, and he passet a decree to this effect : 
He declared that the plaintiff’s revised assessment of 1906-07 
which came into operation on the first of April, 1906 was illegal 
and not binding on the plaintiff; but he determined that the 
plaintiff must pay taxes at the old rate. The meaning of that is 
that according to the old assessment the property and the cir- 
cumstances were valued at Rs. 4,066 while now it is Rs. 6,000, 
the old assessment the Munsiff purported to affirm and the new 

assessment he said was illegal. 

From that decree there was an @ppeal to the District Judge 
preferred by the Municipality. That appeal was successful and 
the suit was dimissed with costs. Then there was an appeal to 
the High Court which came in the first instance before Mr. Justice 
Lal Mohan Doss and later before a Bench of two Judges, by 
whom it was thought that the learned District Judge had not 
‘come to any conclusion on the material point, that is to say 
whether the assessment had been “according to the circums- 
tances and property of the plaintiff within the Municipality ” 
and, so an issue was formulated in these terms: ‘what were the 
circumstances and property within the Municipality according 
to which tax was imposed upon the plaintiff.’ There was-a 
further issue, ‘what was the value of such several circumstances 
and property.’ I may say at once that this second issue cannot 
be taken as a determination that it is open to the Courts to assess 
, the value for the purpose of section 85. That must be done by 
the machinery for which that Act itself makes provision. This 
is made clear by section 116 of the Act. But it may be that the 
second issue which, so far as it goes, isin favour of the Muni- 
cipality, was formulated in view of the finding of the Munsiff 
and the light that might be thrown on the question involved in 
the firstissue, Butit is needless to speculate on that which has 
passed out of the recollection of the everybody concerned. What 


(1) (1808) 7 0, L, J, 681; I, L, B, 83 Calo, 859, 
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$ 
QVI, = we have now to consider is what is the result of the finding on, 
_ those issues as returned to us by the District Judge. 
Dab Nara us . ., Tke first- result of that finding is that it is impossible to 
oe reconcile the facts as found by the District Judge with the theory 
Baniur Mantels, that only the circumstances and property within the Municipality 
ality. < have been taken into consideration for the purpose of section 85, 
Jonhins, 0. 4 and so at any rate a prima facte case is made against the Muni- 
wi cipality. What the facts were on which the Municipality or their 
officers or representatives regarded as justifying their conclusion is 
a matter of which they alone are aware, but they have not seen , 
fit to disclose these facts and we, therefore, are left in this’ 
position that though the Municipality or its officers must have 
the knowledge which would have made this point perfectly clear, ; 
they have not given us that information; while, on the others 
hand, we have the facts as found by the District Judge which 
raise at any rate a prima.facte case that elements other than the 
‘circumstances and property within the Municipality’ were taken 
into consideration, This seems to me to bring into play the very < 
reasonable presumption which is embodied in section. 106 of 
Evidence Act wherein it is provided that “ when any fact is 
especially within the knowledge of any person, the burden ot 
proving that fact is upon him.” In these circumstances it seem: 
to me that the plaintif has made out his case and that he i. 
entitled to our finding, and it 15, that the assessment ‘has not 
according to his circumstances and property within the Munil. 
cipality. We must, therefore, set aside the judgment of 
‘Mr: Justice Doss and the decree of the lower appellate Court and 
restore so much of the decree of the Munsiff as declares that the 
revised assessment of 1896-97 which came into operation on the 
“18th of April, 1906 is illegal. 
The Municipality must pay the costs of the plaintiff 
throughout, a r 
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Before Str Asutosh Mookerjee, Knight, Fudge, and Mr. Fusitce 
- l Beachcroft. 
NASIRUDDIN AND OTHERS 
v. 
SAYUDUR RAHMAN AND OTHERS.” 
Sale certificato, amsndment of-= Limitation—Iimitation Aot (IX af 1908), 
Soh, I, Arts. 187, 1388—Hwsoution sale—Burden of proof. 

A Court has an inherent jurisdiction to amend a gale certificate which 
incorrectly describes the property actually sold. 

Bujha Roy v. Ram Kumar (1), Saddo v. Bansi (2), Mammod v. Locke (3), 
Ramachandra v, Hari Kassin (4) and Balcant v. Hirachand (5) referred to. 

A suit for recovery of possession by the plaintiff as representative in 
interest of the purohaser at a sale in execution of a rent decree, is to ba 
brought, if the judgment-debtor was out of possession at the date of sale, 
within twelve years under Article 187 of the First Schedule of the Indian 
Limitation Act, from the date when the judgment-debtor is first entitled to 
possession ; but if the judgment-debtor was in possession at the date of the 
sale, then under Article 188 within twelve years from the date when the same 
becomes absolute. It is incumbent on the plaintiff to prove whether or not 
the judgment-debtor was in possession at the date of the sale. The onus is not 


discharged merely by proof that he wag in possession at sometime antecedent 
to twelve years before the suit. 


Mohima v. Mohesh (6) referred to, 


The delivery of symbolical possession to the auction-purchager, though 
effective against the judgment-debtor, is not operative as against a stranger 
to the suit. 


Joggobundhy v. Purnanwnad (7) referred to. 

Appeal by the First Party Defendants. 

Suit for declaration of title to immovable property and for 
recovery of possession thereof. 

The plaintiff claimed a title by purchase from the purchaser 
at a sale in exeaution of a decree for arrears of rent. The appel- 
lants disputed the title of the purchaser at the execution sale and 
pleaded that the suit was barred by limitation, In the schedule 
of the suit for rent three holdings were mentioned and in the 
sale proclamation boundaries were reproduced in respect of 
these holdings. The sale certificate, as originally drawn up, did 
not mention the third property, the title to which was in 


* Appeal from Appellate Decree No, 4098 of 1910, against the decree of 
B. S. Skinner, Req , District Judge of Purneah, dated the Ist September, 1910, 


reversing that of Babu Sasi Bhusan Banerjee, Munsiff of Purneah, dated the 
28rd March, 1910. 


(1) (1899) I. L, R. 26 Calc. 829, (4) . 1892) 1 L, R. 16 Mad. 207. 

(2) (1901) I. L, R. £8 All, 476. (5) es? 1, L R, 27 Bom. 834. 

(8) 1897) I, L. R, 20 Mad. 437 (6) (888) I, L. R 16 Calo. 478 
(7) (1889) I. L. R, 16 Calo, 580, 
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controversy in the present suit; it was amended and the third 
property was included in it. 
Babus Fogendra Nath Mookerjee and Biswanath Sen for the. 
Appellants. 
Mr, Zahid and Moulot Nuruddin Ahmed for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the first party 
defendants in a suit for declaration of title to immovable property 
and for recovery of possession thereof. The plaintiff claimed a 
title by purchase from*the purchaser at a sale in execution of 
a decree for arrears of rent, held on the 8th February 1898. The 
sale was confirmed on the 13th April following, and the present 
suit was commenced on the 8th April 1909. The appellants 
dispute the title of the purchaser at the execution sale and plead 
that the suit is barred by limitation. These objections were 
overruled by the District Judge and a decree was made in favour 
of the plaintiff. In the present appeal that decree has been 
assailed on two grounds, namely, frst, that upon a construction 
of the proceedings antecedent and subsequent to the sale, it 
should be held that the purchaser did not acquire any title to 
the property now in dispute, and secondly, that the question of 
limitation bas been erroneously decided, as in substance all the 
burden of proof on the question of possession has been thrown 
upon the defendants. 

In so far as the first ground is concerned, it has been stated 
to us that in the schedule of the plaint-of the suit for rent three 
holdings were mentioned and that in the sale proclamation 
boundaries were reproduced in respect of these holdings presum- 
ably from the plaint. But it has been argued that as the sale 
certificate, as originally drawn up, did not mention the third 
property, the title to which is now in controversy, the subsequent 
amendment thereof, as the result of which the property was 
included, does not vest a title in the auction-purchaser. We are 
of opinion that there is no substance in this contention. It has 
been found as a fact that three holdings were sold and that by 
a mistake of the officer who conducted the sale it was recorded 
at the time that only two properties Had been sold, with the 
result that the description of these two properties alone was 
inserted in the sale certificate as originally drawn up. Sub- 
sequently, on the 31st July 1899 upon an application of the 
auction-purchaser the Court -amended the sale certificate and 
a description of the third property was also inserted therein, 
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It has been argued that the Court had no authority to OIL, 
amend the sale certificate, and in support of this proposition 1918, 
Teliance has been placed upon the decision in the case of Rajak Ñ raddi 
Rughoo Nundun Singh Bahado or v. Mr. Robert Wilson (1). That v, 

AN j : ; Sayudur Bahman. 
decision however is of no assista nce to the appellants, as it merely 


lays down that a Court is not legally competent to make an Mookerjes, V, 
ex parte order amending a sale certificate granted under the E 
provisions of the Code of Civil Procedure. If an order for amend- 

ment had been made ex parte the judgment-debtor would be 

entitled to contend that it ought tq have been made in his 

presence. The appellants, however, are not representatives of 

the judgment-debtor. In fact they claim under hostile title. It 

is, therefore, immaterial to enquire whether the order for amend - 

ment made on the 21st July 1899 was or was not made with 

notice to the judgment-debtor, who at any rate, has not taken. 

exception to the propriety of that order. We find on the other 

hand that on the 19th August, 1899, possession was without 

objection by the judgment-debtor delivered to the auction- 

purchaser by the Court on the strength of the certificate as 

amended. 


It has been finally contended that the Court had not under 
any circumstances, an authority to amend the sale certificate. 
This proposition is clearly unsustainable. The cases of Busha 
Roy v. Ram Kumar Pershad (2), Saddo v. Bansi (3) and Mammod 
v. Locke (4), show that sale certificates have been amended 
repeatedly by the Courts of this country, and that a Court has 
an inherent jurisdiction to amend a sale certificate which incor- a, 
rectly describes the property actually sold. Indeed it was not 
disputed by the learned vakil for the appellant that as pointed 
out by their Lordships of the Judicial Committee in the case of 
Mussumat Buhuns Kowur v. Lalla Buhooree Lall (5) a sale 
certificate is not conclusive evidence upon the question as to the 
property which has been sold, and merely furnishes statutory 
evidence on the point ; or as was explained in the cases of Rama- 
chandra v. Hazi (6) and Bawant Babaji Dhondge v. Hirachand 
Gulabchand Gujar (7), it is open to the parties to show that the 
sale certificate does not exactly describe what was actually sold 
or that the property sold is different from the property described 
in the sale cer.ificate. In the case before us, the Courts below 


(1) tinaa 28 W. R. 301. (4) (1897) I. L. R. 20 Mad 487. 
(3) (1899) I. .., R 26 Valo, 529. (b) (1872) 14 Moo, I. A. 496 (528). 
(8) (1901) I. L. B. 28 All. 476. (6) (1892) I. L. R, 16 Mad. 207. 
(7) (1908) I. L R. 27 Bom. 834. a 
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have found upon an examination of the proceedings antecedent 
and subsequent to the sale that what was intended to be sold 
and what was actually sold is the property now in dispute. We 
therefore, hold that the title of the plaintiff to the property has 
been established, and the first ground, cannot be sustained. 

In so far as the second ground is concerned, the judgment of 
the District Judge is, in our opinion, open to criticism. The 
plaintiff instituted this suit for recovery of possession as represen- 
tative in interest of the purchaser at a sale in execution of the 
rent decree. If the judgment-debtor was out of possession at the 
date of the sale, under Article 137 of the second schedule of the 
Limitation Act, the suit must be commenced within 12 years 
from the date when the judgment-debtor is first entitled to 
possession. On the other hand if the judgment-debtor was in 
possession at the date of the sale, under Article 138 the suit must 
be commenced within 12 years from the date when the sale 
becomes absolute. It was, therefore, incumbent upon the 
plaintiff to prove whether or not the judgment-debtor was in 
possession at the date of the sale. The District Judge has not 
come to any specific finding on this point. He has pointed out 
that in 1883 Mosaheb Ali, the former tenant, was in possession 
of the land now in dispute. He has also found that the defendants 
were in possession in 1900. From these two facts, he has drawn 
the inference that the possession of the appellants may be 
presumed to have continued till 1899 when the sale took place. 
This clearly is not sound inlaw. As was pointed out by their 
Lordships of the Judicial Committee in the case of Mokima 
Chunder Mozoomdar v, Mokesh Chunder Neoght (1), the burden 
is upon the plaintiff to establish possession within 12 years of the 
suit and he does not discharge the burden merely by proof that 
he was in possession at some time antecedent to 12 years before 
the suit. The Court must consequently find upon the evidence, - 
whether the judgment-debtor was or was not in possession at the 
time of the sale. 

We may further point out that the Courts below were not 
right in holding that as possession had been delivered to the 
auction-purchaser on the 19th August, 1899, that is, within 12 
years of the commencement of the suit, no question of limitation 
can arise, That delivery of possession was symbolical and it was 
no doubt effective as against the judgment-debtor but as pointed 
out in the case of Foggobundhu Mitter v, Purnanund Gossamt (2), 


(1) (1888) I. L. B. 16 Calo, 478, (2) (1889) I. L, R. 16 Calo 880, 
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it would not be operative as against a stranger to the suit, The 
second ground must, therefore, prevail. The result is that 
this appeal is allowed, the decree of the District J udge set aside 
and the case remanded to him in order that he may reconsider 
the question of limitation, which will be the only point for him 
to deal with. 

Costs will abide the result. 


A. T. M. Appeal allowed < cause remanded. 


Before Str Lawrence Fenkins, K. Cad. E., Chief Fustice, 
and Str Austosh Mookerjee, Knight, Fudge. 
PUCHHA LAL AND OTHERS 


ar 
v 


KUNJ BEHARI LAL MONDAL AND OTHERS." 


Kjeotment-Fate by unregistered deed— Property tained more than Re. 100— 
Transfer of Property Act (IV of 1882), Beo, 54—Swbsequent sale by 
registered dooument—Notioe of prior purchase~Hawity. 

The defendants second party executed an unregistered kobala with respect 

to 14 bighas of land in favour of the defendant first party and received Rs. 500, 

the purchase money, In the following year, while the defendant first party 

waa in possession of the property, the defendant second party sold 40 bighas of 
and including the above-mentioned 14 bighas, to the plaintiff by a registered 
kobala, the latter knowing at the time, of the former transaction, The plaintiff 
sued to recover possession of 14 bighas: 

Held, that the plaintiff was not entitled to recover possession. 

Walsh v, Lonsdale (1) applied. 


Appeal by Defendant first Party. 

Suit for eyectment. 

The first Court decreed the suit but the lower appellate 
Court dismissed it. 

From the judgment of the lower appellate Court, the 
plaintiff filed an appeal to the High Court. 

Babus Dwarka Nath Chuckerbutty and Khetter Mohon Sen 
for the Appellant. 

Babu Fogendra Nath Mukherjee for the Respondent. 

The following judgment was delivered by 


Coxe J.—The facts found in this case are that the defendants, 
second party, executed an unregistered obala with respect to 


*Lettera Patent Appeal No, 14 of 1912, against the decision of Mr, Justice 
Ooxe, dated the 28rd January, 1912, in Appeal from Appellate Decree No, 852 
of 1910, against the decree of F, 8, Hamilton, Esq, District Judge of Purneah, 
dated the 18th December, 1909, reversing that of Mr, 8. M. Zarif, Officiating 
Munaiff of Purneah, dated the 7th September, 1909. 


(1) (1882) 21 Oh, D. 9, 
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14 bighas of land in favour of the defendants, first party in 
April 1906. The price was Rs. 500. In the following year, the 
defendants, second party, sold 40 bighas of land including the 
14 bighas, already referred to, to the plaintiff by a registered 
conveyance, the plaintiff knowing at the time, of the former 
transaction. The plaintiff has sued to recover possession, and, on 
these facts the lower appellate Court has held that he is not 
entitled to succeed and has dismissed the suit. 


It appears tò me that this decision cannot be sustained. 


The transaction in favour of the defendants, first party, 
was evidently a nullity under section 54 of the Transfer of 
Property Act. I am inclined to think that even the defendant 
second party themselves would not have been estopped from 
disputing the validity of that transaction. Such an estoppel would 
evidently defeat the provisions of section 54 of the Transfer of 
Property Act and sections 17 and 49 of the Registration Act. 
But whether that be so or not, I am satisfied that the plaintiff 
was in no way debarred from buying the property which still 
belonged to the defendants, gecond party, by reason of the fact 
that he knew of the transaction in favour of the defendants, 
first party; even if assuming that he knew that the defendants 
second party had cheated the defendants first party, still 
he knew that the defendants second party were still the owners 
of the land: and that being so, I can see no reason why he should 
not be entitled to buy the property from them. 

No doubt there are cases which lay down that when a 
man by a registered conveyance purchases property which, he 
knows, has already been validly transfered by another conveyance 
of which registration is not compulsory, he obtains no priority: 
but that is quite different from the present case in which the 
sale to the defendants first party was absolutely null and void. 
It appears to me that the plaintiff is fully entitled to succeed. 

The appeal will accordingly be allowed, the decision of the 
lower appellate Court will be set aside and that of the first Court 
restored with costs in all Courts. 

Against this decision, the defendants first party appealed 
under section 15 of the Letters Patent. 

Babu Fogendra Chandra Mukherjee for the Appellants. 

Babus Dwarka Nath Chuckerbutly and Khetra Mohon Sen for 
the Respondents. 

The judgment of the Court was delivered by, 
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Jenkins C. J.—This isan appeal from ajudgment of Mr, 
Justice Coxe who has set aside the decree of the lower appemate 
Court and restored that of the first Court with costs. 

The suit is brought for Aas possession of certain can, 
and the facts with regard to those lands that have been 
established in the evidence are these: The plaintiff's title to them 
is by virtue of a transfer in 1907, but at that time the defendant 
first party was in possession of the lands and had paid the purchase 
money for them to the plaintiff's vendor, that payment having 
been made prior to the purchase by the plaintiff. In these 
circumstances can the plaintiff's claim prevail? I think not. 
To begin with, the plaintiff, apart from such notice as would be 
imputed to him of the defendant’s right to the land by virtue 
of his possession, is found as a fact by the lower appellate Court 
to have known of the previous sale to the defendant and it is 
further found by the learned judge of the lower Court of appeal 
that he is unable to accept the suggestion that the vendor may 
have perpetrated an act of bad faith without any collusion on 
jhe part of the plaintiff. He distinctly comes to the conclusion 
that there was complicity between the plaintiff and the vendor, 
and that can only mean a deliberate design to defraud the 
defendants of such rights as had not been fully completed by 
reason of failure to comply with all the formal requirements 
of the law. So we have the position that the defendant first 
party was in possession of the lands undera contract for sale 
under which the purchase money had been paid prior to the 
transfer to the plaintiff, and that the plaintiff was well aware of 
that position. I can not see how in these circumstances the 
plaintiff can possibly recover the lands from the defendants 
first party. 

There are cases of which Waslh v. Lonsdale (1) is a type, 
which establish the protection to which in a Court of equity 
a person in the position of the defendants is entitled. It is quite 
true that the question whether the defendants first party were 
entitled to bring q suit for specific performance in vindication 
of their rights was not debated before the lower appellate Court, 

.but there is no matter brought to our notice which can throw 

any serious doubt upon the defendants’ right by such a suit, 

On these groundsI think that the suit must fail. Thisis no 

invasion or evasion of Registration Act. It is merely securing 

to a party those rights to which he is entitled apart from the 
(1) (1882) 21 Ch. D. 9, 
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Act—rights to which he has a good title in Courts to which 
the abiding direction has been given to proceed in all cases 
according to equity and good conscience. Rights of this class 
can in the ordinary course only be enforced against the third 
party such as the plaintiff here is, where that party has notice 
of those rights, so that I feel inno way embarassed by the 
suggestion that there is anything in the policy of the 
Registration Act which stands in the way of the ultimate result 
at which the*District Judge arrived. In the view that I take, 
it is unnecessary to elabqrate the position of the defendants, but 
I may point out that if carried to its full extent the doctrine 
for which the plaintiff contends would deprive a purchaser of 
his lien for purchase money paid by him even at the instance 
of one who took with notice. 

The result is that the judgment of Mr. Justice Coxe is set 
aside, and the decree of the lower appellate Court restored. 
The appellants are entitled to their costs throughout. 

This decree relates only to the 14 bighas which are claimed 
by the defendants. To the rest of the land in suit the 
defendants have not made any claim and they are not in 


possession of it. In regard to that, therefore, there is no cause 
of action. 


A. T, M, Appeal allowed. 


Before Sir Lawrence Fenkins, K. C. 1. E., Chief Justice, 
and Sir Asutosh Mookerjee, Knight, Fudge. 


HANU SHEIKH AND OTHERS 
y 


JURRO SHEIKH.* 
Conjugal rigħhts—Restitution-—Mahomedan marriage, 

Before a Mahomedan husband oan succeed in a gnit for restitution of con- 
jugal rights, he must establish that there was a valid marriage, in other words, 
that the requirements of a valid marriage had been complied with. 

Appeal by the Defendants, 

Suit for restitution of conjugal rights. 

The plaintiff’s case was that the defendant was his lawfully 
married wife, but that subsequently she had been given away 
in marriage by her mother, the second defendant, to the first 


* Letters Patent Appeal No, 16 of 1919, against the decision of Mr, Justice 
Coxe, dated the 26th January, 1912, in Appeal from Appellate Decree No. 880 
of 1909, against the decree of W, B. Brown, Esq., District Judge of Assam Valley 
District, dated the 16th January, 1909, revermng that of Baba BRadhamadhub 
Khykan, Munsiff of Gowhati, dated the 27th June, 1908, 
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defendant. The claim was resisted on the ground that there 
was no marriage in fact and that at any rate there was no valid 
marriage. The vakil of the bride, who was a minor, was 
appointed by the marriage assembly and the person presiding in 
it. It was not found who gave the consent on behalf of the 
infant bride. ' 

The primary Court dismissed the suit on the ground that 
there was no marriage established. That judgment was reversed 
on appeal on the ground that the marriage had “been proved. 
The defendants appealed to the High Court. 

Moulvi Nuruddin Ahmed (for Moulvi Serajul Islam) and 
Babu Fyotis Chunder Sarkar for the Appellants. 

Babu Fadu Nath Kanjilal for the Respondent. 

The following judgment was delivered by 


Coxe J.—This is an appeal against a decree for restitution 
of conjugal rights. 

It is argued on behalf of the appellant that the lower appel- 
late Court has not come to a distinct finding that the necessary 
formalities of a Mahomedan marriage were observed. 

The judgments of the Courts below, however, show that the 
question whether the proper formalities had or had not been 
observed, was not the subject of serious controversy. The only 
defect which is now alleged to exist in these formalities is that 
the vakil of the bride was appointed by the Panchyat by which 
term I understand the marriage assembly and the person presid- 
ing init. This apparently was not pressed before the learned 
District Judge and no authority has been shown me for holding 
that it would invalidate a Mabomedan marriage. I see no reason 
why a marriage should be invalidated by the fact that the 
Panchyat asked one of the persons present to act as vakil. Such 
a proceeding would, prima facie, be inconsistent with anything 
under hand: Moreover it is quite clear that the learned District 
Judge believed that, after the marriage, the girl lived for some- 
time as the plaintiff's wife which shows that she fully accepted 
what the vakil had done on her behalf. bes ah 

This appeal fails and must be dismissed with costs. 

Against this decision, the defendants preferred an appeal 
under section 15 of the Letters Patent. 

Moulvi Muhammad Isfaqg and Babu Fyotts Chunder Sarkar 
for the Appellants. 

Babu Fadu Nath Kanjilat for the Respondent. 

The judgment of the Court was delivered by 
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Mookerjee J.—This is an appeal by the defendant under 
clause 15 of the Letters Patent from a judgment of Mr. Justice 
Coxe. 

The plaintiff respondent brought this suit for restitution of 
conjugal rights. His case was that the defendant was his lawfully 
married wife, but that subsequently she had been given away in 
marriage by her mother, the second defendant, to the first defen- 
dant. The claim was resisted on the ground that there was no 
marriage in fact and that at any rate there was no valid marriage. 

The Court of first imstance dismissed the suit on the ground 
that there was no marriage established. Upon appeal that judg- 
ment was reversed by the District Judge who held that a marriage 
had been proved. This judgment on appeal to this Court has 
been confirmed by Mr. Justice Coxe. 

On the present appeal it has been argued that the case was 
not properly tried by the District Judge and that it has not been 
found that the plaintiff has established the requirements of a 
valid Mahomedan marriage, It bas been pointed out particularly 
that it is mot stated who egave the consent on behalf of the 
infant, and it has been argued thatif the consent was given by 
the mother of the infant, the marriage was invalid. In our 
opinion the judgment of the District Judge is defective and ought 
not to have been confirmed. The formal requirements of a 
Mohamadan marriage are stated in sections 24 to 30 of Wilson’s 
Anglo-Mohamadan Law and the question of guardianship for 
marriage is discussed in section 93. It is obvious that before the 
plaintiff can succeed he must establish that there was a valid 
marriage, in other words, that the requirements of a valid 
marriage had been complied with, 

The result, therefore is that this appeal must be allowed, the 
decrees of Mr. Justice Coxe and of the District Judge set aside 
and the case remanded to the District Judge in order that he 
may reconsider it on the evidence as it stands. 

Costs will abide the result. 


Aa T. M. Appeal allowed : case remanded. 


A MAMBENG 


“Vor, XIX) High count. 


Before Sir Lawrence Fenkins, K. C. I. E., Chief Fustice, 
and Sir Asutosh Mookerjee, Knight, Fudge, 


UPENDRA NATH BOSE 
V. 
SAILENDRA NATH GHOSE AND OTHERS,” 


Leass — Forfeiture clause— Re-entry, right of—Stipulation to grant fresh lease 
OR onsrous terms on applicatiwrn—Lessee, transfer by, after forfeiture and 
panding application— Title of purchaser. 


L] 
A executed a kabusiat in favour of the Government. The lands to which it 


related, were in the Sun-lerbung and the lease was for the purpose of reolama- 
tion, There was a provision that on failure to comply with the condition as to 
clearing contained in the lease, the lessee was to forfeit all rights ia the land 
under the existing lease, while the Government should have the right of imme» 
diate re-entry. But this was subject toa provision that if the lessee gave up the 
lease to the Sunderbuns Commissioner or other officer appointed by the Govera- 
ment within one month of the date on whioh notice of the forfeiture should be 
given to him and shonld demand a fresh lease, thit fresh lease should be given 
to him onthe oonditions that the lessee should forfeit all claims to continue 
possession of the land free of assessment and that his bolding should at once 
become liable to an annual payment at the lowest rate of assessment therein 
indicated and should continue hable to payment at such rate for the remaining 
free term of the lease and should also be liable toa payment at a rate of 20 
per cent, higher than that which had been fixed in the existing lease for each 
period up to the termination of the settlement. There was a failure to comply 
with the cleaning condition. Notice waa given to the sons of the original 
lessee on the 22nd August, 1906, the original lessee having died prior to this. 
Within one month, the application was made by the sons for which provision 
was made in the above clauses. This led to a prolonged negotiation which 
resulted on the 9th February 1907, ia a new lease, In the meantime, however, 
the second defendant purchased at a sale for arrears of cesses on the 19th 
Maroh, 1908, and In February, 1907, the sons of the original leasee sold their 
interest under the lease to the plaintiff. The sale to defendant No 2in exeou 
tion was of no valid effect for lask of observance of the statutory requirement, 
In a suit brought by the plaintiff for a declaration that the auction sale in 
execution of the certifi ate deoree was fraudulent and irregular and that the 
same might be set aside: 


Held, that the plaintiff was entitled to possession, as claiming under tha 
original lessee and hia sons, 


That the plaintiff, even before the formal lease was granted in perfors 
mance of the obligation was entitled to possession by virtue of bis right to 
possession under the lease in the cironmstanoes that happened, 


Appeal by the Plaintiff. 


è Letters Patent Appeal No. 20 of 1912, against the deaision of Mr. Justica 
Coxe, dated the 80th January, 1912, in Appeals from Appellate Decress Nos. 
1005 and 1335 of 1909, against the decrees of F. Boe, Esq., District Judge of 
24-Perganahs, dated the 19th January, 1909, affirming those of Babu Hera 
Chunder Bose, Munaff Ist Qourt of Diamond Harbour, dated the. 20th 
ane, 1903, : 
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Suit for recovery of land. 


The first Court dismissed the plaintiff's suit, but the lower 
appellate Court granted a partial decree in the plaintiff's favour, 
that is to say, it declared the invalidity of the sale and did not 
pass a decree for possession. 


Against that judgment both parties filed appeals to the 
High Court. 


Babus Mahendia Nath Ray and Bepin Chunder Mullick for 
the Appellant. 


Babus Ram Charan Mitra, Tara Kishore Chowdhry and 
Sachindra Prosad Ghose for the Respondents. GANG 


The following judgment was delivered by 


Coxe J.—This appeal arises out of a suit for recovery of 
possession of land. The land was originally let to one Kali 
Krishna with conditions that if he did not bring an eighth of it 
under cultivation in a certain time the lease should be forfeited 
but that he might apply within a month for a fresh lease which 
would be granted on moresonerous conditions. The first condi- 


tion of the lease was not kept and on the 22nd August, 1904, 


Government issued a notice on the heirs of Kali Krishna for- 
feiting the lease and directing them to take a fresh lease. They 
applied accordingly on the 22nd September, 1904. Orders were 
not passed till the 9th February, 1906 and a fresh lease was then 
ordered on condition that they surrendcred all their rights under 
the old lease and filed a statement that they had not transferred 
those rights. Meanwhile a certificate had been issued for unpaid 
‘cesses and the property was subsequently sold in execution, 
-and bought by the defendants on the 19th March, 1906. On 
‘the roth February, 1907, the heirs of Kali Krishna who had not 
by then obtained the new lease sold their rights to the plaintiffs. 
The plaintiffs have now sued forthe land and have obtained a 
partial decree. The lower appellate Court has found that what 
was sold tothe first plaintiff was the right to negotiate with 
Government for a new settlement as the old settlement was dead. 
‘This right in the learned District Judge’s opinion entitled the 
plaintiff to a decree declaring the purchase by the defendants 
null and void but not to a decree for possession. Both sides 
appeal. The plaintiffs contend that they are entitled to 
possession. The defendants have no title themselves as the sale 
under which they purchased is found to be invalid but they are 
in possession and plead that the plaintifs have no. title, 
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inasmuch as they purchased only a mere possibility of obtaining a 
lease which could not be the subject of a valid transfer. 

It appears to me that the decision of these contentions must 
turn on the question whether the heirs of Kali Krishna had a 
valid subsisting interest in the lease on the roth February, 1907. 
That interest if it existed, could not be affected by the invalid 
sale of the 19th March, 1906. The lower appellate Court holds 
that the first settlement was dead but I am not quite certain 
what is meant by this finding. The Munsiff c8nsiders it estab- 
lished by a petition of the heirs of «Kali Krishna dated the 
1oth August, 1906, that the old lease had come to a complete 
end and that position had been resumed by Government. If 
this were so I think that the contentions of the defendants would 
have to prevail and that the purchase by the first plaintiff being 
a purchase of an untransferable possibility would give him 
no title. 


The District Judge however does not find that the interest 
of the heirs of Kali Krishna in the land had completely termina- 
ted. The terms of the original #aduhat on this point run as 
follows : “On failure to comply with the above clearing condition 
I shall forfeit all rights in the land under existing lease and the 
Government shall have the rights of immediate re-entry, pro- 
vided that if I shall give up the lease to the Sunderbuns Com- 
missioner or other officer appointed by the Government within 
one month of the date on which notice of such forfeiture shall be 
given to me, and shall demand a fresh lease, such fresh lease 
shall be given to me on the following conditions.” Now assuming 
that the Government had a right of re-entry, it seems to me 
that if Government did not choose to exercise that right and 
allowed the tenants to take the action allowed by the proviso 
without ejecting them from the land, the rights of the tenants 
could not be regarded as extinguished. The petition of the 
1oth August, 1906, does not necessarily indicate that their right 
had been extinguished though it may be so construed. In that 
they say, it is true, that their property has been brought under 
khas by the Collector but they do not ask to be relieved of 
liability to rent but only for time to pay it until the new lease 
which has been ordered is received by them. The petition also 
recites that as the petitioners have prayed for partition and 
deposited the cost, rent may be taken according to their shares, 
a prayer that at first sight seems somewhat inconsistent with the 
theory that they had been ousted from the land, It is not however 
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for me to construe this document and I have no desire to influ- 
ence the mind of the lower appellate Court in dealing with it. 

No doubt it may be said that by the sale to the first plaintiff 
his vendors put it out of their power tocomply with the condition 
imposed on the grant of a new lease, namely, that they should file 
a statement that they had not transferred their interests. But that 
did not by itself necessarily extinguish their rights and there is so 
far as I know, no reeson to suppose that the first plaintiff would 
have been unwilfing to join in a statement disclaiming all further 
rights under the old lease when the new one was granted. 

It seems to me, therefore, that the question whether the 
first plaintiff's vendors had a valid subsisting interest in the land 
and not a mere possibility of obtaining it, at the time of the sale, 
depends on the further question whether Government enforced its 
right of re-entry in the land and so terminated the existing interest 
of the tenants in the land itself, whatever right may have remain- 
ed to them to obtain a subsequent settlement. The District Judge 
has come to no definite finding on this point, and the case should 
go back for that finding. If the point is decided in the affirmative 
the suit must fail but if in the negative the plaintiffs will be enti- 
tled to a decree for possession. Costs to abide the result. 

Against this order of remand, one of the plaintiffs appealed 
under section 1§ of the Letters Patent. 

Babus Taraktshore Chowdhry, Brojo Lal Chuckerbutty and 
Sachindra Prosad Ghose for the Appellant. 

Babus Ram Charan Mitra for the Secretary of State, Res- 
pondent and Babus Mahendra Nath Ray and Bepin Chunder 
Mullick for other Respondents. 

The judgment of the Court was delivered by 


Jenkins C. J.—The plaintiffs, who are the appellants before 
us, by their plaint ask that an auction-sale in execution of a 
certificate decree, No. 459 of 1905-1906 described in the plaint 
may be declared to be. fraudulent and irregular and that the 
same may be set aside. They also seek an adverse declaration as 
to the certificate decree and pray for possession of the property 
purchased under the auction-sale. The facts that have given 
rise to this litigation are briefly these: On the 12th of August, 
1895, a kaduliat was executed by Kali Krishna Mitra 'in favour 
of the Government. The lands to which it related were in the 
Sunderbuns and the lease was for the purpose of reclamation. 
There was a provision that on failure to comply with the condi- 


‘tion as to clearing contained in the lease, the lessee was to 
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forfeit all rights in the land under the existing lease, while ‘the 
Government should have the right of immediate re-entry. But 
this was subject to a provision that if the lessee gave up the 
lease to the Sunderbuns Commissioner or other officer appointed 
by the Government within one month of the date on which 
notice of the forfeiture should be given to him and should 
demand a fresh lease, that fresh lease should be given to him-on 
the following conditions, namely that the lessee should forfeit 
all claims to continued possession of the land free of assessment 
and that his holding should at once become liable to an annual 
_ payment at the lowest rate of assessment therein indicated and 
should continue liable to payment at such rate for the remain- 
ing free term of the lease and should also be liable to a 
payment at a rate of zo per cent, higher than that which 
had been fixed in the existing lease, for each period up to 
the termination of the settlement. There was a failure to 
comply with the clearing condition. Notice was given to 
the sons of the original lessee on the 22nd of August, 1906, 
the original lessee having died “prior to this. Within a 
month, the application was made by the sons for which provi- 
sion was made in the clause that I have read. This led to a 
prolonged negotiation which only recently resulted ina new 
lease. In the meantime however, the second defendant pur- 
chased at a sale for arrears of cesses on the 19th of March, 1906, 
and in February 1907 the sons of the original lessee sold their 
interest under the lease to the present plaintiff. The sale to 
defendant No. 2 which was an involuntary sale in execution has 
been shown to be of no valid effect for lack of observance of the 
statutory requirements and so nothing passed to defendant No. 2 
under the sale. It is in these circumstances that the plaintiff seeks 
the relief which I have indicated as being the prayer to his plaint, 

Defendant No. 2 says that nothing passed to him under the 
sale by reason of its faulty nature ; and so he claims to hold the 
land against the plaintiff. The Munsiff has decided in his favour 
and dismissed the plaintifs suit ; but on findings, which appear 
to be satisfactory, the District Judge, Mr. Roe, has granted a 
partial decree in the plaintiff's favour, that isto say, he has 
declared the invalidity of the sale, and has merely refrained from 
passing a decree for possession. Both parties were dissatisfied 
with this decree and both appealed to this Court. The appeals 
were heard before Mr. Justice Coxe, and he has not accepted 
even the limited decree of the learned District Judge but has set 
it aside and remanded the case in its entirety, directing that 
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‘costs should abide the result. From that judgment the present 
‘appeal has been preferred by plaintiff No. 1. 


The appellant claims first that the decree of the District Judge 
so far as it went was correct ; secondly, he maintains that that 
decree should have gone further and awarded him possession ; 
and finally he claims that the judgment of Mr. Justice Coxe was ” 


-erroncous, 


In our opinjon these contentions are well founded. There 
has been no real contest as to the correctness of Mr. Roe’s 
decree so far asit impugned the sale to defendant No. 2 on the — 
19th of March 1906; But I think beyond that the plaintiff - 
appellant is entitled to a decree for possession. To prolong 
this litigation would be uselesss and a waste both of time and 
money, because it is brought to our notice that although the 


‘new lease contemplated by clause 4 had not been granted by the 


Government at the time when the case was before Mr. Roe, 
in fact it was granted before the case came before Mr. Justice 
Coxe. I do not however, base my decision on that, and I 
merely allude to it by the way. I base-my decision that the 
plaintiff is entitled to possession on what I taketo be the clear 
right of the plaintiff as claiming under the original lessee‘and 
his sons, on the strength of this 4adulyat of the 12th of August 
1895. I think the plaintiff even before this formal lease was 
granted in performance of the obligation contained in clause (4) 
was entitled to possession by virtue of his right to possession 
under the lease in the circumstances that happened. It is true 
that this clause (4) contemplates the termination of certain right 


-and what it provides is that the lessee shall forfeit all claims to 


continued possession of the land free of assessment : the right to 
possession still continued, and it appears to me that that is a 
sufficiently sound foundation on which to base a decree in favour 
of the plaintiff for possession of this land, to which unquestion- 
ably he is entitled in justice and good conscience. 

The result then is that in my opinion the judgment of- Mr. 
Justice Coxe must be reversed and the decree of the District 
Judge must be restored with the modification that there shall be 
added the decree for possession claimed by the plaintiff. 
Mesne-profits were not sought and therefore are not awarded. 

The plaintiff appellant must have his costs from defendant 
No. 2 throughout. 

A. T. M. Remand order quashed: Lower 
Appellate Court's decree varied, 
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Before Sir Lawrence Fenkins, K.C.LE., Chief Fustice, and ` ; 
= Sir Asutosh Mookerjee, Knight, Fudge. 


SHEIKH SADARUDDIN _ Orvin, 
v. < 1918.. > 
a SHEIKH EKRAMUDDIN.* ndi 
K 1 Ya 
Review--Reriew, order granting—Order, propriety of, if oan be questioned in 2 


appeal ‘against final deoree— Aggriscad party's remedy—Qicil Procedure 
Code (Aot V of 1808), Ses, 115—Oourt’s power to rehsar the whole caso— 
> Civil Procedure Code (Act XIV of 1882), Baos, 628, 680, 


In an appeal against the final decree, the propriety of the order whereby 
tha review was granted by the lower Courf, oan be challenged only on the 
ground specified in section 629 of the Code of Olvil Procedure of 1882. The 
aggrieved party’s remedy, if the order was made without jurisdiction, is by 
way of revision under section 115 of the Code of Civil Procedure of 1908, 

: Gopala Aiyar v. Ramasami Sastrial (1) referred to, 

When an application for a review has been granted, the' Court is not 
restricted at the rehearing to a consideration of that question alone which has 
been argued upon the rule for review. The expression "rehear the case” in 
section 630 of the Code of Civil Procedure of 1882 means “rehear the whole 
case,” If the case is to be reheard only upon special grounds, the order must be 
made under the last part of the section which authorises the Court “to make 
such order in regard to the rehearing as it thinks fit,” 

Hurro Chunder y, Ramhissere (2), Byjnath v, Wuseer (8) and DAwronidhur 
v, The Agra Bank (4) explained. 


Sainal v. Dullabh Dearka (5) and Hurbans v, Thakoor Purshad (6) ree 
ferred to. . 

Appeal by Defendant No. 1. 

Suit for d4ag rent. 

The question for controversy between the parties was, 
whether the relationship of landlord and tenant had been proved 
to exist between them. The Court of first instance answered 
this question in favour of the defendant and dismissed the 
suit, This decision was reversed on appeal by the Subordi- 
nate Judge. An application for review of judgment was 
presented to the Subordinate Judge and notice was directed 
to be issued thereupon. The application, however, came to be 
heard by his successor, who granted the application for review 


‘ * Letters Patent Appeal No, 116 of 1911, against the decree of Mr. Justice 
D. Chatterjee, dated the Sth May, 1911, in Appeal from Appellate Decrea 
No. 1101 of 1909, against the decree of Babu Lalit Kumar Bosu, Subordinate 
Judge, 8rd Court, of Tipperah, dated the 28rd February, 1909 ; affirming that of 
Babu Joges Chandra Sen Gupta, Officiating Munai, 8rd Court, at Brahman- 
beria, dated the 28th May, 1907. 


(1) (1907) I, L, R. 81 Mad, 49. 
- (2) (1864) W.R, 141. (4) (1879) 1, L. B. 5 Cale, 86. - 
(8) (1875) 24 W, R. 427. (5) (1878) 10 Bom, H. O. B, 860, 
“ (6) (1882) I, La R, 9 Calo, 209; 13 0, L, R 285. -1 er 
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and directed that the appeal be reheard. The appeal was then 
reheard and the decision of the Court of first instance affirmed, 
The plaintif preferred an appeal to the High Court, 
Babu Sasadhar Roy for the Appellant. ; 
Moulvi Syed Shamsul Huda for the Respondent. G. A, V 
The following judgment was deliyered by 


D. Chatterjee J.—This was a suit for bhag rent. The first 
Court dismissed the suit holding that the bag settlement was 
not proved, It was further held that the plaintiff had co-sharers 
who should have been made parties. On appeal Babu D. N. 
Sarkar Subordinate Judge decreed the suit holding that the 
tenancy was made out and on the contract made by the plaintiff 
he was entitled to sue. It appears that about the same time the 
parties litigated their title to the disputed land, and it was held 
that the plaintiff was entitled to 13 annas and the defendants to 
3 annas. The defendants applied for review on this and other 
grounds and notice was issued by the same officer. His successor 
granted the review on thi$ ground alone and ordered a rehearing 
of the appeal. He reheard the whole appeal and without adver- 
tising to the ground on which the review had been granted or 
to the fact of his predecessor having been of an entirely different 

opinion he dismissed the suit holding that the relationship of 
landlord and tenant had not been established, 

It is contended in appeal before me that the learned Judgė 
was wrong in deciding the whole appeal irrespective of the error 
or new matter on account of which the review has been granted, 
I think that this contention is good. The grant of the review 
was specifically made on the ground that the plaintiff’s share was 
not 16 annas, but 13 annas, the defendants having been found 
entitled to 3 annas. If the learned Judge who had originally 
tried the case had this review before him, he would haveconfined 
himself to the particular ground or new matter which was “made 
out. I think that the grant of the review was limited to the 
particular reason on which it was granted and the learned Judge 
was wrong in reopening the whole case and overruling the 
decision of his predecessor by dismissing the whole suit. It has 
always been held in this Court that a review Court must confine 
itself to the ground upon which the review is granted: see 
Byjnath Sahoy v. Wuseer Naratn (1) and Dhurontdhur Sen v. 
The Agra Bank (2). He could in this case grant a decree to 
the extent of the legitimate share of the plaintiff but he had 


(1) (1875) 24 W..B, 427, (2) (1879) I, L. R, b Cale, 88. 
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no right to ignore that ground and set aside the judgment of. his 
predecessor in office, ; 

A preliminary objection was also taken that the suit was 
of the nature of suits cognizable by a Court of Small Causes. As 
the defendants according to the plaint was getting a half share 
of the produce as the price of labour, I think the case has been 
treated as a rent suit and the objection taken for the first time 
in this Court is of no value. 

The result is that the plaintiff will get a decree for 4th 
of his claim with proportionate costs. e 

Against this decision, defendant No. 1 appealed under 

- section 15 of the Letters Patent. 

Moulvi Nuruddin Ahmed for the Appellant. 

Babu Sasadhar Roy for the Respondent. 

The judgment of the Court was delivered by 


Mookerjeo J.—This is an appeal by the first defendant 
under clause 15 of the Letters Patent against a judgment of 
Mr. Justice Digambar Chatterjee in a suit for arrears of rent. 
The question in controversy between, the parties was, whether 
the relationship of landlord and tenant had been proved to exist 
between them. 

The Court of first instance answered this question in favour 
of the defendant and dismissed the suit. Upon appeal, the 
Subordinate Judge reversed this decision on the 3oth of April 
1908 and made a decree in favour of the plaintiff. An application 
for review of judgment was presented to the Subordinate Judge 
and notice was directed to be issued thereupon. The application, 
however, came to be heard by his successor on the 28th of 
November, 1908. The latter officer granted the application for 
review and directed that the appeal be reheard. The appeal was 
then reheard on the 23rd of February 1909, and the decision 
of the Court of first instance was affirmed. Tne plaintiff then 
appealed to this Court and contended before Mr. Justice 
Chatterjee that it was beyond the authority of the Subordinate 
Judge to set aside on review the judgment of his predecessor, 


because that judgment had been attacked on only one ground- 


which might justify its modification, but not its reversal in its 
entirety. This contention has found favour with Mr. Justice 
Chatterjee and he has based his decision upon the cases of 


Byjnath Sahoy v. Wuseer Narain (1) and Da&urontdhur Sen v.. 
The Agra Bank (2). In the view he has taken, Mr, Justice 
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OIvit. Chatterjee has set aside the judgment of the Subordinate Judge 
“1918. and made a decree in favour of the plaintiff for a share of the 
eran amount claimed as arrears of rent. This decision 1s now chal- 


o v lenged before us on two grounds ; frst, that in an appeal against 
pees the final decree, the propriety of the order whereby the review 
. Mookerjes, J. was granted by the Subordinate Judge could be challenged only 
p on the grounds specified in section 629 of the Civil Procedure 
Code of 1882; and secondly, that the Subordinate Judge acted 
properly in the exercise of his jurisdiction when he set aside the 

entire judgment of his predecessor. 

In our opinion both these contentions are well founded. 

Section 629 provides that whenever an application for 
review is admitted, the admission may be objected to on one 
or more of three specified grounds, namely, frst, that the 
admission has been made in contravention of the provisions of 
section 624; in other words, that the application for review 

i has been granted by a Judge other than the Judge who delivered 
the original judgment and on a ground other than the discovery 
of some clerical error apparent on the face of the record or the 
discovery of new and imfortant matter or evidence ; secondly, 
that the admission has been made in contravention of the 
provisions of section 626, namely, that the application has been 
made without previous notice to the opposite party or that it 
has been granted on the ground of the discovery of new matter 
or evidence without strict proof that such new matter or evidence 
was not within the knowledge of the applicant at the original 
trial, or that the application bas been granted by a Judge other 
than the Judge who delivered the judgment without the issue 
of a notice by that Judge; thirdly, that the application has been 
granted after the expiration of the period of limitation prescribed 
therefor and without sufficient cause. Inthe case before us it 
cannot be reasonably contended that the ground on which the 
propriety of the order of the Subordinate Judge is challenged 
falls within any of the grounds specified in section 629. Con- 
sequently, the appeal is infructuous, 

If the order of the Subordinate Judge was made without 
jurisdiction, the course open to the party aggrieved was to invite 
this Court to revise the order under section 115 of the Civil. 
Procedure Code. That course, however, was not adopted., 
Consequently it was not open to Mr. Justice Chatterjee to set 
aside the decree of the Subordinate Judge on the ground that 
he had granted the application for review without jurisdiction, 

ka 
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This -view is in-accord with that taken in Gopala Atyar v. 
Ramasamt Sastrial (1). Apart from this question, however, 
the appellant must succeed on the ground that the order of the 
Subordinate Judge was right on the merits. It has been broadly 
contended before us by the respondent that when an application 
for review of judgment bas been granted, the Court at- the 
rehearing is restricted to the particular ground on which the 
review was granted. This view was sought to be supported by 
reference to the cases of Hurro Chunder’ Chuckerbutty v, 
Rambkissore Chuckerbuity (2), Bygnath Sahoy v. Wuzeer 
Narain (3) and Dhurontdhur Sen v. The Agra Bank (4). As 
regards the first and second cases mentioned, it may be a matter 
for discussion whether they have any application at all. They 
were decided under Act VIII of 1859, section 380 of which 
provided that when an application for review of judgment -is 
granted, a note thereof shall be made in the register of suits or 
appeals (as the case may be), and the Court shall give such order 
in regard to the rehearing ofthe suit as it may deem proper 
in the circumstances of the case., The view may reasonably 
be entertained that this authorises the Court either to rehear 
the casa as a whole or to rehear special points in connection 
therewith. As regards the case of Dhurontdhur Sen v. The 
Agra Bank (4), it was decided when the Act of 1877 was in 
force, and the language of that Code is indentical with that of 
section 630 of the Code of 1882. Itis consequently necessary to 
examine what was precisely decided in the case of DAurontdhur 
Sen v. The Agra Bank (4). The case then before the Court 
was heard by a Full Bench of three Judges under section 15 of 
the Letters Patent ; a review of judgment was obtained and the 
case was reargued before a Full Bench differently constituted, 
When the case came to be heard, Mr. Justice Jackson observed 
that the vakil for the appellant was not entitled to raise a 
particular question on the ground that the question had not been 
raised when the case came up before the Full Bench; in other 
words, that the question raised would not be entertained because 
it had not been pressed at the previous hearing before the 
Full Bench. Sir Richard Garth C. J. observed on the other 
hand that the vakil for the appellant was only entitled to go into 
points on which the rule granting the review was allowed ; that 
the particular matter sought to be pressed was not mentioned 


(1) (1997) L L, R. 31 Mad, 49. - (9) (1875) 24 W. R, 497. 
(2) (1864) W. R 141, (4) (1879) 1 L. B, 6 Calo, 86, 
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-when the Rule was argued and that therefore the Court could not 
enter into it at that stage. This observation of the learned 
Chief Justice possibly supports the contention of the respondent, 
but we are of opinion that what was really intended to be decided 
was that it was competent to the Court inits discretion to refuse 
to entertain a question which had not been placed before the 
Court when the review was granted. Besides, we do not know 
the terms of the order by which the Rule was made absolute, 
and it has not been shown to us that by that order the whole 
case was reopened. On th® other hand, we observe that reliance 
was placed on behalf of the appellant upon the decision in 
Sainal Ranchhod v. Duilabh Dvuarka (1). The learned Judges 
did not express their dissent from this decision. In that case the 
Bombay High Court observed that it was the invariable rule 
in that Court that when a review had been admitted the whole 
case was reopened, and this view was recently accepted as settled 


‘law in the case of Hmperor v. Narayan Raghunath Patki (2). 


‘In our opinion, upon a fair construction of section 630 of the 
Code of 1882, the view cannot possibly be maintained that when 
“an application for a review has been granted, the Court is restricted 
at the rehearing to a consideration of that question alone which 
‘bas been argued upon the rule for review. Section 630 provides 
that “ when an application for a review is granted, a note thereof 
shall be made in the register and the Court may at once rehear 
the case or make such order in regard to the rehearing as it 
thinks fit.” It is plain that the expression "rehear the 
case” means rehear the whole case. If the case isto be reheard 
only upon special points, the order must be made under the 
latter part of the section which authorises the Court “to make 
such order in regard to the rehearing as it thinks fit” This was 
the view taken in the case of Aurbans Sahye v. Thakoor 
FPurshad (3) where, upon the authority of the decision of the 
Judicial Committee in BhAugwandeen Doobey w. Myna Baee (4), 
it was ruled that where a review of judgment is granted on a 
particular ground, the Court is not bound to rehear the whole 
case under section 630 of the Civil Procedure Code: it is in the 
discretion of the Court to rehear the whole case or only the 
particular point on which the rule has been granted. This, 
however, is a question which does not arise in the case before us, 
(1) (1878) 10 Bom H O, R, 860, 
a (1907) I. L. R. 82 Bom. 111 (120), 


(B) (1882) I, L, R. 9 Valo. 209. 
(4) (1867) 11 Moo, I, A 487 (499); 9 W, B, P, 0:89. > i 
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The Subordinate Judge made the application fora Ruleto grant 
a review absolute, He set aside the whole judgment `of his 
predecessor and directed the appeal to be reheard. It is 
contended that he had no jurisdiction to do so. This contention 
is clearly unfounded, and if it were adopted, great injustice 
might be done to a party litigant. To take one illustration 
only--suppose in a suit for possession, the claim.is resisted 
by the defendant on the two grounds, limitation and res 
judicata. The Court decides the „question of limitation in 
favour of the defendant, and dismisses the suit. The question of 
res judicata is not determined. An application for a review is 
made by the plaintiff on the ground that the decision upon the 
question of limitation is erroneous, and that application is success- 
ful. What isto happen? Ts not the case to be reheard, in 
other words, is not the question of res judicata which was left 
undetermined at the previous hearing, to be investigated ? 
Take another case—suppose that in this very litigation the Court 
decides the question of limitation against the plaintiff, but the 
question of res judicata in his favour and dismisses the suit. It 
is not open to the defendant to appeal against the decree made 
in his favour, nor is it open to him to apply for a review of that 
decree. The plaintiff makes an application for a review, and 
satishes the Court that the decision upon the question of limita- 
tion is erroneous. Is it not open to the defendant to argue that 
the decision upon the question of res judicata is also erroneous, 
and that the suit ought to have been dismissed on that ground 
alone. The theory that the Court is restricted to the particular 
point urged in support of the application for review can be 
supported only on the basis of an entirely untenable theory, namely, 
that the points that arise for decision in a case are all entirely 
separable from each other and that they are contained each in 
a watertight compartment. Onthe other hand, as happens in 
many cases, the decision on one issue may be connected with the 
decision on another issue, and the reversal of the decision upon 
an issue may seriously affect the decision on another issue. To 
hold, when a review is granted on consideration that the decision- 
upon a particular point is erroneous, that the Court is restricted: 
to the reconsideration of that point and that point alone, and 
cannot reconsider the case as a whole, would be to place upon 
section 630 an interpretation which is not justified by the 
language used by the Legislature and which is calculated to 
impede the administration of justice. í 
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We hold. therefore that the view taken by Mr. Justice 
Chatterjee as to the authority of the Subordinate Judge to grant 
the application for review in its entirety cannot be supported. 
The result is that this appeal is allowed, the decree of Mr. Justice 
Chatterjee set aside and that of the Subordinate Judge restored. 
The. appellant is entitled to his costs in both appeals in the 
High Court. 


$ 


A, T. M. wi Appeal allowed, 
aka 
Be Sir Asutosh Mookerjee, Knight, Fudge, and Mr, Fustice 
Beachcroft. 
i DIGAMBAR DAS 
v, 


JATINDRA BALA DASI* 
Sonthal Parganas Settlement Regulation (II2 of 1872), Seos. 9, 10, 11, 85, 25 A — 
"Settlement record, entry in, correotion of— Title, deolaration of, suit for— 

Suit, whether maintainadle, 

A suit for declaration of plaintiff title fo immovable property upon correc- 
tion of an entry in a record-of-rights, prepared under the Sonthal Parganas 
Settlement Regulation, to the effect that the defendant was a tenant of the 
disputed land, is not maintainable in any olvil Court. 

Kangal Chandra Mondal v Madhu Sudan Mondal (1) and Raja Ram 
Ranjan Chukrabarti Bahadur v, Satis Ohandra Singh (2) followed, 

Ram Ranjan Chackerbutiy v. Nanda Lal Daik (8) distinguished. 

Appeal by the Plaintiffs, Digambar Das and others. 

Plaintiffs brought the suit, out of which this appeal arose, 
against the defendant Jatindra Bala Dasi, for declaration of their 
title to the land in dispute and for consequential amendment of 
the record-of-rights, They further prayed that a decree for 
mesne profits, obtained against them by the said defendant on 
the basis of the entry in the record-of-rights might be set aside, 
Plaintiffs’ allegation were that the property was purchased on the 
th November, 1883, ostensibly in the name of their brother, 
Harihar Das, the second defendant, but for the benefit of them 
all, and that Dines Chandra Das, the husband of defendant No. 1, 
Jatindra Bala Dasi, who was their relation had fraudulently got 
himself recorded as the absolute owner, Hence the suit. 

Defence inter alia was that the suit did not lie in any civil 


* Appeal from Appellate Decree No. 823 of 1911, against the decision of 
H. Allanson, Esq., District Judge, Sonthal Parganas, dated the 8th November, 
1910, affirming that of H, H. Heard, Esq., Subordinate Judge, Pakur, dated 
the 18th August, 1910, 


(1) (1905) 17 0. D., 4.581. (2) (1910) 17 0, L. J, 599. l 
(8) (1895) 1.1. B. 28 Calo, 473, wes 
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Court as the matter had been decided by the settlement 
authorities. 

It appeared that in 1905 proceedings were taken under the 
Sonthal Parganas Settlement Regulation, and Dines Chandra 
Das was recorded by the Assistant Settlement Officer as the 
tenant in occupation of the land. On the death of Dinesh 
Chandra during the pendency of the Settlement proceedings, 
Harihar made an application that he might be recorded as the 
tenant of the land, and the same was opposed by Jatindra Bala, 
the widow of Dines Chandra. The Assist@nt Settlement Officer 
overruled the objection of Harihar that Dines Chandra held the 
land under a gift for lıfe, and found that an absolute interest in 
the land was transferred to Dines, and that upon the death of 
the latter, his widow had succeeded to the property by inheri- 
tance, and accordingly made an entry in the record-of-rights. 
And the same was confirmed by the Settlement Officer and the 
Commissioner. 

Both the Courts below, holding that the suit was not main- 
tainable, dismissed the suit. . 

Against that decision the plaintiffs appealed to the High Court. 

Babu Taruck Chandra Chuckerbutty for the Appellants. 

Babu Surendra Nath Ghosal for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiffs in a suit 
-for declaration of title to immovable property, for correction of 
an entry in a record-of-rights prepared under the Sonthal Par- 
ganahs Settlement Regulation, 1872, and for consequental reliefs, 
The Courts below have dismissed the suit as not maintainable 
under the law. 

The circumstances under which the plaintiffs have instituted 
this suit are not in controversy. The disputed land originally 
belonged to one Prithibi Chandra Nula ; on the 17th November, 
1883 the property was purchased from him in the name of the 
second defendant Harihar Das. In 1905 proceedings were taken 
under the Sonthal Perganahs Settlement Regulations for the 
preparation of a record-of-rights. One Dinesh Chandra Das 
thereupon appeared and claimed to hold as tenant in occupation 
of this land; he was so recorded by the Assistant Settlement 
Officer, apparently without objection. During the pendency of 
the settlement proceedings, however, Dines Chandra Das died, and, 
thereupon, the second defendant applied that he might be 
recorded as the tenant in respect of this land. This application 
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was opposed by Jatindra Bala Dasi, the widow of Dines Chandra 
Das and now the first defendant in this suit. She alleged that the 
holding belonged to her husband, and, that, upon his death, she 
had succeeded thereto by right of inheritance. The matter in 
controversy was determined by the Assistant Settlement Officer 
on the 14th September, 1906. He overruled the contention of 
the second defendant that Dinesh Chandra Das held under a 


Taift for life, and found in substance that the second defendant 


had transferred his interest absolutely in favour of Dinesh 
Chandra Das and that, consequently, upon the death of the latter, 
his widow had succeeded to the property by inheritance. This 
order was confirmed by the Settlement Officer on the Ist Feb- 
ruary, 1907, and by the Commissioner, on the 31st October, 1907. 
The Commissioner came to the conclusion, upon a review of the 
evidence, that the second defendant had failed to establish the 
right alleged by him. The present suit was commenced on the 
sth July, 1909, by the plaintiffs, who are the brothers of the 
second defendant. Their allegation is that the property was 
acquired on the 17th November, 1883, ostensibly in the name of 
the second defendant, but really for the benefit of all the four 
brothers, that Dinesh Chandra Das who was their relation had 
fraudulently got himself recorded as the absolute owner, and that 
they are consequently entitled to a declaration of their title and 
for consequential amendment of the record-of-rights. They 
further prayed that a decree for mesne profits, obtained against 
them by the first defendant on the basis of the entry in the 
record-of-rights, may be set aside. The Courts below have held 
that the suit as framed is not maintainable. In our opinion this 
view is clearly well-founded on principle. 

Section 9 of Regulation III of 1872 provides that the 
Lieutenant-Governor may from time to time declare that a 
settlement shall be made of the whole or any part of the Sonthal 
Parganas for the purpose of ascertaining and recording the 
various interests and rights in the lands, Section 10 then lays 
down that the Lieutenant-Governor may appoint the officer 
by whom the settlement is to be made and may invest any officer 
with the control over them by way of appeal and revision and 
may make rules for the procedure of such officers in the investi- ` 
gation into rights in the land and the hearing of suits and 
generally for the guidance of such officers. It is plain that the 
settlement officer is called upon, in a proceeding instituted 
under section 9, to ascertain and record the various interests and 
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rights in the land. In the case before us, the Assistant Settle- 
ment Officer has ascertained and recorded the interests and 
rights in the land, and the entry made is to the effect that, the 
first defendant Jatindra Bala Dasiis the tenant of the disputed 
land. What, then, is the effect of this entry? Section 11 lays 
down that, except as provided in section 25A, no suit shall lie in 
any civil Court regarding any matter decided by any settlement 
Court under the rules; but “the decisions and orders of the 
settlement Courts, made under the rules, regarding the interests 
and rights above-mentioned, shall have thé force of a decree of 
Court.” Consequently, the decision of the Assistant Settlement 
Officer dated the 14th September, 1906, and subsequently con- 
firmed by the Commissioner on the 31st October, 1907, has the 
force of adecree of Court. The question thus arises, whether a 
suit lies in a civil Court in respect of this matter. In the first 
place, it is clear that this is a matter decided by a settlement 
Court within the meaning of section 11. Consequently a suit 
does not lie in a civil Court, except as provided in section 25A. 
Now section 25A provides that when only the rights of zemindars 
and other proprietors as between themselves are concerned, a suit 
may, unless it is barred by section 13 of the Code of Civil Procedure 
of 1882, be brought in a Court established under the Bengal 
Civil Courts Act of 1887, to contest the finding or record of the 
Settlement Officer within three years from the date of the 
publication of the record-of-rights or of the final order of the 
revenue Court. The present suit, however, unlike Ram Ranjan 
Chuckerbutty v. Nanda Lal Latk (1), is not one in which the 
rights of zemindars and other proprietors as between themselves 
are concerned. The very first paragraph of the plaint alleges 
that the disputed land constitutes a jote, and the question in 
controversy is, whether the first defendant as found by the 
settlement authorities is the tenant in respect thereof or the 
plaintiffs along with their brother, the second defendant, as 
asserted by them. Consequently, the suit is not maintainable 
under section 25A of Regulation III of 1872. If, we next turn 
to section 25, sub-section (1), we find it laid down that after the 
period of six months from the date of the publication of the 
record-of-rights of any village, such record shall be conclusive 
proof of the rights and customs therein recorded, other than the 
rights mentioned in section 25A. As already explained, the 
rights in controversy are not those mentioned in section 25A. 


(1) (1895) 1. L. B. 98 Calo, 478 
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Consequently the record is conclusive proof of the rights therein 
recorded. Under these circumstances, we are of opinion that the 
suit as framed is not maintainable, This view is substantially in 
accord with that taken by this Court in the cases of Ram Charan 
Singh v. Dhaturt Singh (1), Kangal Chandra Mondal v. Madhu 
Sudan Mondal (2) and Raja Ram Ranjan Chakravarti Bahadar 
v. Satts Chandra Singh (3). The appeal fails and is dismissed 
with costs. 

ALN. R C. Appeal dismissed. 


d 
(1) (1890) I. L. B. 18 Cale, 146 (2) (1905) 17 0. L. J. 587. 
(3) (1910) 17 0. L. J. 599. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcrofi. 


TINCOWRI MOOKERJEE 
Ve ` 
SATYA NIRANJAN CHUCKERBUTTY.* 
Rent, swit Jor—Resumed chowkidari land- Estate taken by zamindar, nature of 


—Land Registration Act VII of 1876), Sec, 18—Propristor of an estate— 
Village Ohowhidari Act (VI B.O. of 1870), Seos, 54, 55, 


The resumed chowkidari lands, when transferred to the semindar, have 
not the character of an estate impressed upon them for all purposes. 

Section 78 of the Land Registration Act is no bar to a suit for rent by the 
xemindar’s representative in interest, claimed for land which was upon resump- 
tion settled with the semindar, 

Appeal by the Defendant. 

Suit for rent. 

The rent was claimed for land which was originally 
chowkidari chakran and was, upon resumption, settled with the 
zemindar, the predecessor in interest of the plaintiff. The 
defendant resisted the claim on the ground that the name of the 
plaintiff had not been registered in the books of the Collector 
under section 78 of the Land Registration Act. The primary 
Court dismissed the suit but the lower appellate Court reversed 
that decision on the ground that section 78 of the Land 
Registration Act had no application. 

Babu Harendia Krishna Mukherjee for the Appellant. 

Babu Sarat Chandra Khan {for Babu Bidhu Bhusan 
Gangooly ) for the Respondent. 

The judgment of the Court was delivered by 


© Appeal frdm Appellate Decree No. 4107 of 1910, against the decree of 
R N. Datta, Esq., Distriot Judge of Birbhum, dated the 80th September, 1910 
reversing’ that of Babu Hemanta Kumar Haldar, Munsiff of Suri, dated the 16th 
February, 1910. ? : 
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Mookerjee J.—This is an appeal by the defendant in a suit 
for rent. The rent is claimed for land which was originally 
chowkidari chakran and was, upon resumption, seftled with the 
zemindar the predecessor in interest of the plaintiff. The 
defendant resists the claim on the ground that the name of the 
plaintiff has not been registered in the books of the Collector 
under section 78 of the Land Registration Act of 1876. Upon 
this question, the Courts below have taken divergent views. The 
Court of first instance held that the objection was well-founded 
and dismissed the suit. Upon appeal the District Judge has held 


that section 78 has no application and has accordingly decreed 
the suit. 


Section 78 of the Land Registration Act of 1876 provides 
that no person shall be bound to pay rent to any person claiming 
such rent as proprietor of an estate in respect of which he is 
required by the Act to cause his name to be registered, unless 
the name of such claimant shall have been registered under the 
Act. We have consequently to determine whether the plaintiff 
is, within the meaning of this sectich, a proprietor of an estate 
with respect to which he is required by the Act to cause his 
name to be registered. The question is apparently one of first 
impression, and is by no means free from difficulty. Section 51 of 
the Village Chowkidari Act of 187o describes the effect of 
transfer of resumed chakran lands to the zemindar. It provides 
that the order of transfer shall operate to vest in the zemindar 
lands therein mentioned, subject to the amount of assessment, 
Section 52 then provides that the amount of such assessment 
shall be a permanent yearly charge on such land and shall be 
payable to the collecting member of the panchyet yearly in 
advance by the persone for the time being entitled to recover rent 
of such lands from the occupier thereof. The District Judge has 
held that inasmuch as the amount of assessment is payable to the 
collecting member of the panchayet, it is not ‘revenue’ within 
the meaning of that word as used in the definitions of the terms 
‘estate’ and ' proprietor’ in clauses 2 and 8 of section 3 of the 
Land Registration Act of 1876. Weare not prepared to accept 
this view as well-founded. But the provisions of the Village 
Chaukidari Act which are really relevant to the question in 
controversy, are to be found in sections 54 and 55. These des- 
cribe the procedure for service of notice of arrears upon the 
defaulter as also the mode and effect of sale of the land in the 
event of non-payment of the assessment. Section 55 provides 
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that unless the arrears are paid within the time mentioned in 
the notification for sale issued under section 6 of Act XI of 1859, 
such land shall be sold according to the provisions of Act XI of 
1859, as tf such lands were an estate within the meaning of 
Act VII of 1868. The language used here may lend some 
support to the contention that resumed Chakran lands when 
transferred to the zemindar constitute an estate. But section 55 
does not indicate that the resumed lands are to be deemed an 
estate for all purposes ; it merely provides that the sale is to 
take place as if such lands were an estate within the meaning of 
Act VII of 1868. Consequently, it would not be right to infer, 
merely from the language used in sections §4 and 55, that 
resumed lands, when transferred to the zemindar, have the 
character of an estate impressed upon them for all purposes. 
We are fortified in this view, when we find that the Board of 
Revenue has, in the matter of the preparation of the registers 
contemplated by the Land Registration Act, acted on the theory 
that lands so resumed and transferred to the zemindar do not 
constitute an estate within the meaning of that statute. This 
circumstance completely destroys the force of the objection 
urged by the defendant. For, even if it be assumed that the 
Board of Revenue has proceeded upon an erroneous interpreta- 
tion of the provisions of the statute, the fact remains that no 
register ig maintained by the revenue authorities for the regis- 
tration of transfers of such lands, in which the name of the 
plaintiff could have been registered. It has been established 
conclusively that, under the orders of the Board of Revenue, the 
only register maintained in respect of this land is a register in 
which the land is shown as settled with the zemindar ; transfers 
are recorded only when such transfers have taken place by reason 
of sales held for realization of arrears in accordance with 
section 55 of the Village Chaukidars Act of 1870. But the 
revenue authorities have expressly ruled that in such register no 
entries are to be made of intermediate private alienations. 
Consequently, if the plaintiff had applied to have his name regis- 
tered, his application would have been refused. We are not 
prepared to hold that section 78 is a bar to the suit ; in our opinion, 
that section cannot rightly be applied to penalise the plaintiff for 
failure to do what it was impossible for him to perform. We 
hold, accordingly, that section 78 does not bar the claim, 
although not for the reasons assigned by the District Judge. In 
this view the decree of the District Judge must be affirmed ; but 
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it has been pointed out that the District Judge, upon the findings 
of the Court of first instance which were not challenged before 
him by the plaintiff, should have allowed credit to the defendant 
for Rs. 71-3 instead of Rs. 69. The decree will be amended in 
this respect. Subject to this variation, the decree will stand 
affirmed with costs. 


A. T. M Appeal dismissed : decree varied. 
Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beacheroft. 


KASHIDAS GOSAIN 
v 


CHAITHRU PATRAS URAON.* 
Sale—Inmorable property—Consideration, non-payment of-—Transfer, whether 
operative— Gift—Test, to be applied—Intention of the parties, 


Where there was an ostensible sale of immovable property for no consi- 
deration, and the transfer was, in essence, never intended to take effect, the 
transferee could not claim an enforcible title either by purchase or by gift. 


The test to be applied in a case of this description is, was the transaction 
intended to transfer title. If it was intended to be operative, the mere fact 
that the payment of consideration was postponed would not affect the validity 
of the transaction; on the other hand, if the operation of the transaction was 
intended to be postponed till the consideration money had been paid, the 
transfer would become complete and operative, only upon such payment. 


Ismail Mussajes Hookerdam v, Hafiz Boo (1) distinguished, 
Appeal by the Plaintiff. 


Plaintiff brought this suit for recovery of possession of a half- 
share of a village, on the basis of title by purchase. The property 
originally belonged to one Parmanand who sold it to defendants 
Nos. 3 and 4 ; and defendant No. 3 transferred his share to the 
plaintiff, and the consideration mentioned in the deed of transfer 
was a pre-existing debt. Defendants Nos. 3 and 4 subsequently 
executed a conveyance for consideration in favour of defendants 
Nos. 1 and 2, and dealt with the property as if it had not been 
previously transferred to the plaintiff. Hence the suit, 


The Court of first instance having held that the pre-existing 
debt mentioned as consideration for the transfer to the plaintiff 
had no existence, and the transfer was in essence fictitious, 


*Appeal from Appellate Decree No, 3216 of 1910, against the decision of 
D. H. Kingsford, Esq, Judicial Commissioner, Ohota Nagpur, dated the 
15th August, 1910, affirming that of Babn Brojendra Kumar Basu, Munaiff, 
Gumla, dated the 27th January, 1910, 
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dismissed the suit, On appeal, the learned Judicial Commissioner 
affirmed the decision of the first Court. 


Against that decision the plaintiff appealed to the High Court. 


Babus Bepin Behary Ghose and Harthar Prosad Singh 
for the Appellant. 


Babu Kulwant Sahay for the Respondent, 
The judgment of the Court was delivered by 


Mookerjee J.~-This is an appeal on behalf of the plaintiff 
in a suit for recovery o$ possession of a half-share of village 
Tintanagar on the basis of title by purchase. The property 
originally belonged to one Parmanand and was sold by him 
on the 16th March, 1904 to the third and fourth defendants, 
Monohar and his son Bhikhari. On the 16th February, 1905, the 
third defendant transferred to the plaintiff a half-share of the 
village ; the consideration mentioned was a pre-existing debt 
which at the time amounted to Rs. goo. Oa the sth July, 1907, 
the third and fourth defendants executed a conveyance in favour 
of the first two defendants; they dealt with the property as if it 
had not been previously transferred to the plaintiff and the 
consideration was stated to be Rs. 1,632. The Courts below 
have dismissed the suit on the ground that the plaintiff had failed 
to prove that there was any consideration for his purchase. 


On behalf of the plaintiff, it has been contended in this 
Court that he hasan enforcible title, notwithstanding the fact that 
there was no consideration for his purchase ; and in support of this 
view reliance has been placed upon the cases of Achal Ram v. 
Kazim Husain Khan (1) and Baijnath Singh vw. Paltu (2). It 
has been argued in substance that in a case of sale of immovable 
property, non-payment of purchase-money does not prevent the 
transfer of ownership from the vendor to the purchaser and that 
the purchaser, notwithstanding such non-payment, can main- 
tain a suit for possession of the property. This principle, in our 
opinion, has no application tothe present case, because it has 
been found by the Courts below that the pre-existing debt 
mentioned as consideration for the transfer to the plaintiff had no 
existence, and the transfer was in essence fictitious. In these 
circumstances, the appellant has been constrained to argue that the 
transfer might have been intended to take effect by way of gift. 
But there is no room for such a hypothesis in this case, and 
consequently the decision of the Judicial Committee in emar! 


(1) (1904: I L. R, 27 All, 271. (2) (1908) 1. TL. B, 30 All, 125 
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Mussajee Mookerdam y. Hafiz Boo (1), to which reference has 
‘been made, has no application. In that case, the transfer was 
deemed operative as a gift, and, the relationship between the 
parties, namely, that of mother and daughter, showed that the 
theory of a gift might be supported on the ground of natural 
affection. It is clear, however, that in the case before us there 
was no gift ; there was an ostensible sale for no consideration 
and the transfer was, in essence, never intended to take effect, 
In a case of this description, the test to be applied is, was the 
transaction intended to transfer title. If it was intended to be 
operative, the mere fact that the payment of consideration was 
postponed would not affect the validity of the transaction ; on 
the other hand, if the operation of the transaction was intended 
to be postponed till the consideration money had been paid, the 
transfer would become complete and operative, only upon such 
payment, The essence of the matter is consequently the inten- 
tion of the parties, and, in the present case, the Courts below 
have held, on the facts disclosed, that there was no intention on 
the part of the third defendant to‘transfer the property to the 
plaintiff. 

The result is that the decree of the Judicial Commissioner is 
affirmed and this appeal dismissed with costs. 


A. N. R. C. Appeal dismissed. 
(1) (1906) 1. L. B, 83 Calo 778. 





Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft. 


MAHADEO LAL 
v. 
KALANAND SINGH.* 


Grant burdensd with service— Hereditary grart—=Inheritanse, omission of words 
of-—Serrices not required—Land, if can be assessed—Bengal Tenancy Act 
(VIII of 1885 ), Seo, 108. 


The omission of words of inheritance in a samad, which confirmed a 
previous grant of the lands being held for purposes of service, is not sufficient 
proof per se that such grant was not hereditary, when evidence of long and 
uninterrupted usage shows that the lands have descended from father to son for 
more than 100 years, 

Kooldeep v. Gorarnment (1) followed. 

* Appeal from Appellate Decree 1085 of 1911, againat the decree of 
J. ©. Twidell, Esq, Special Judge of Bhagalpur, dated the 25th February, 1911, 


reversing that of Babu Sures Chandra Chuckerbutty, Assistant Settlement 
Officer of Midnapur, dated the 20th July, 1910, 


(1) (1871) 14 Moo, I. A. 247; 11 B, L, R. 71, 


BAT 
CIVIL. 
1918; 
eed 
Kashidas Gorain 
v, 
Ohaithru Patras, 
Mooherjee, J, 


949 
Oivit, 
1918, 
bassa iol Ze 
- Mahadeo Lal - 
v. 
Kalanand Singh, 


he = » 


Maroh, 6, 


THE OALOUTTA LAW JOURNAL, [Von XTX, 


Where lands are held on a grant, subject toa burden of cervice, and did not 
constitute a mere grant in lieu of service, as long as the holders of those grants 
are willing and able to perform the services, the grantor or his representative 
has no right to put an end to the terure, whether his servicea were required 
or not, 

Raja Lilanand v, Thakur Munorunjwn (1) followed. 

-Appeal by the Plaintiff, 

Suit under section 106 of the Bengal Tenancy Act for decla- 
ration that theedisputed land was not to be assessed with rent. 

The claim was founded upon a grant made in favour of the 
predecessors of the plaintiff on the 31st December, 1773, by the 
proprietor of the estate. The Courts below took divergent 
views upon the question of the true construction of the grant, 
which is set at length in the judgment of Mookerjee J. 

-Babus Provas Chunder Mitter and Sustl Madhub Muilick for 

the Appellant. 
~ . Babu Narendra Chunder Basu (jor Babu Sailendra Nath 
Palit) for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J,— This is an appeal by the plaintiff in a suit 
instituted under section 106 of the Bengal Tenancy Act for 
declaration that the land in dispute is not liable to be assessed 
with rent.. The claim is founded upon a grant made in favour of 
the predecessors of the plaintif on the 31st December, 1773, by 
the then proprietor of the estate. The Courts below have taken 
divergent views upon the question of the true construction of 
this grant. The Court of first instance came to the conclusion 
that the plaintiff held this as an mamat grant and that, although 
the services annexed to the grant have ceased, the lands are not 


liable to be assessed with rent. Upon appeal the District Judge 


has held that the lands really formed a service tenure, and, that 
as the landlord no longer required the services to be performed, 
the land was liable to be assessed with rent. The question in 
controversy must thus be decided primarily with reference to the 
terms of the grant, 

The document after reciting that the lands had been pre- 
viously held under a grant and that the instrument was executed 
in conformity therewith proceeds as follows: ‘ Whereas under 
the sanad of deceased predecessors the Patwariship of Movuzah 
Mulleypore Amla of the aforesaid Perganna together with seven 
bighas of land measured by the big rod as Inam (reward) Maskan 


(1) (1878) 13 B, L, R. 124; L, B, I, A, Bup, 181. 
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(residence) had been granted to Tek Chand Patwari—now,.- 
again, on condition of loyal and faithful services to the Sarkar,’ 


the same, in conformity with the old practice, has been granted 
and entrusted to him as per schedule given below.” The 
document then lays down that the grantee should duly and 
honestly perform the duties attached to the post and should 
Spare no pains to discharge the duties with tact and intelligence ; 
he should year after year appropriate the Patware fees and the 


proceeds of the aforesaid land and should continue to perform 


the duties entrusted to him. The deed concluding with .an 
injunction on the persons to whom it was addressed, namely, 


Choudhuris and Kannongoes, that they should put the grantee: 


in possession reckoning him a permanent Patwari of the place. 

It is clear, in the first place, from the history of the tenure 
that the grant was intended to be hereditary ; and it has been 
pointed out that the office of Patwari has been, as a matter of 
fact, held by members of the family from generation to genera- 


tion and the land has been enjoyed accordingly. In view of the 


decision of the Judicial Committee in the case of Kooldeep 
Narain Singh v. Government (1), it is plain that a grant of this 
description may be hereditary, although there are no express 
words to the effect that the grant would continue from genera- 
tion to generation. It was observed in the case mentioned that 
omission of words of inheritance in a sanad, which confirmed 
a previous grant of the lands being held for purposes of service, 
is not sufficient proof per se that such grant was not hereditary, 
when evidence of long and uninterrupted usage shows that the 
lands have descended from father to son for more that 100 years, 

In the second place, it is clear from the express terms of the 
grant that the grantee was intended to be a permanent Patwari, 
If the contention of the respondents is well-founded, it was open 
to the grantor at any time to dispense with Patwari services and 
to claim that the land should be assessed with rent. The only 
question for determination, consequently, is, whether the grant 
was in perpetuity and the performance.of service was annexed to 
the grant, or, whether the tenure created was an ordinary service 
tenure liable to be determined by the grantor at his will. The 
distinction between these two classes of cases has been repeatedly 
emphasised by the Judicial Committee, Thus, in the case of Raja 
Lilanand v, Thakur Munorunjun (2), it was pointed out that where 
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(2) (1878) 13 B. L, Bi L24 ;1 L, B, A, Sup 191, k 3 


$43 
O1vin. 
1918, 
_ we i 
Mahadeo Lal - 
v. ES 
Kalanand Singh, ~ 
Mookerjee, J. 


044 


C1 VIL, 


1913. 


an ll 


Mahadeo Lal 
v. 
Kalanand Singh, 


Mookerjes, J, 


Wirun siap 
r” 


OIVIL. 


n 


1918, 
Maroh, 18, 14, 


THE OALOVITA LAW JOURNAL: (Vou. KIR, 


lands are held on a grant, subject to a burden of service, and did 
not constitute a mere grant in lieu of service, as long as the holders 
of those grants are willing and able to perform the services, the 
grantor or his representative has no right to put an end to the 
tenure, whether his services were required or not. The same 
view was subsequently confirmed by the Judicial Committee in 
the case of Vencata Narasimha v. Sobhanadrt (1), and is in 
accord with theeview previously indicated in the case of Forbes v. 
Meer Mahomed (2). In the case before us, the grant is clearly one 
subject to a burden of service. The representative of the grantor 
has of his own accord dispensed with the performance of service. 
He cannot now tura round and claim that the land be assessed 
with rent. There is no provision in the deed that the land is liable 
to be assessed with rent in lieu of performance of service. We are 
mot concerned with the question, whether, under any circum- 
stances, the land can be resumed. This is not an action in eject- 
ment and if it were an action in ejectment, the grantor or his 
representative would have to establish that events had happened 
which entitled him to resume the land. 

The result is that this appeal is allowed, the decree of the 
District Judge set aside and that of the Court of first instance 
restored with costs in all the Courts. 


A. T. M. Appeal allowed. 


(1) (1905) 1, L. R. 29 Mad. 52 (57);8 0. L.J 1;L, R, 881. A. 46. 
(2) (1870) 18 Moo, 1. A, 488 (465); 5 B. L. B 529; 14 W. B. P, O, 28. 





Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beachcroft. 


MUKUNDA LAL CHUCKERBUTTY 
v 


KALI PROSONNO CHATTERJEE * 


Ree judicata—Decision as to quantity of land by revenue oficer—Landlord 
and tenant, 


B was a seputnidar for life and after the termination of his interest, the 
defendants came into ocoupatign as the superior landlords. The defendants 
instituted a suit for rent in a revenue Court against the plaintiffs in respect. 
of the holding of A, In the plaint of that suit, the defendants did not inolude 
the disputed land. The plaintiffs thereupon contended that although they 
did not dispute the amount of rent payable by them as purchasers of the 
holding of A, yet they were entitled to the Jand now in dispute as included 

* Appeal from Appellate Decree No. 1520 of 1911, against the decree of 
Babu Advaita Prosad De, Subordinate Judge of Manbhum, dated the 16th 


Maroh, 1911, reversing that of Babu Pasupati Mukherjea, Munsiff of Raghu. 
nathpur, dated the 8rd May, 1910, z . 


Vou. XIX] high court, 


in that holding. The Oonrt inveatigated into the matter and came to thè 
conclusion that the disputed land was part of the holding of A. The suit 
was accordingly decreed and the decree was subsequently satisfied by the 
plaintiffs. It was not proved that from that date, the defendants accepted 
rent from the plaintifis in reapeot of the disputed land : 

Held, that the relationship of landlord and tenant was not constituted 
between the parties by the acceptance of the decretal amount, 

Held also, that the decision of the revenue Court wasg not conclusive and 
it was open to the defendants to assail that finding in a proceeding properly 
framed and instituted in the civil Oourt for the determination of the area and 
boundaries of the holding. This course was not needed in the present case as 
the plaintiffs were not in possession, 

Hurri Sunker v, Muktaram (1) referred to. 


Appeal by the Plaintiffs. 

Suit for declaration of title to immovable property and for 
recovery of possession. 

The case for the plaintiffs was that the disputed land formed 
part of a tenancy held by A under B, that B obtained a decree 
for rent against A in 1900, that at the sale held in execution of 
that decree, the plaintiffs purchased “the property on the 7th 
December, 1903, and, that a few months later, in 1904, they 
were unlawfully dispossessed by the defendants. The defendants 
resisted the claim on the ground that the disputed land did not 
form part of the holding of A and that consequently the plaintiffs 
had not acquired any title thereto under their purchase, 

. Babus Bepin Behary Ghose and Bankim Chunder Mukherjee 
for the Appellant. 

Babu Satis Chunder Mukherjee for the Respondent, 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal by the plaintiffs in a suit 
for declaration of title to immovable property and for recovery 


of possession thereof. The case for the plaintiffs is that the 
land in dispute formed part of a tenancy held by Raghunath 


Ghosal under Issur Deghoria, that Issur Deghoria obtained a — 


decree for rent against Raghunath Ghosal in 1900, that at the 
sale held in execution of that decree, the plaintiffs purchased the 
property on the 7th September 1903, and, that a few months 
later, in 1904, they were unlawfully dispossessed by the defen- 
dants. The defendants resist the claim on the ground that the 
land in dispute did not form part of the holding of Raghunath 
Ghosal and that consequently the plaintiffs have not acquired 
any title thereto under their purchase. The Subordinate Judge 
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Oivit. has found against the plaintiffs upon the question of title and 

1918; has dismissed the suit. On the present appeal, it has been 
aa eee argued on behalf of the plaintiffs that by reason of events sub- 
Mukunda Lal 


sequent to their purchase at the execution sale, they have 
eae acquired a good title as against the defendants, To appreciate 
Mookerjee, J. this argument, we must remember that Issur Deghoria was a 
iii seputnidar for life under an instrument dated the 1oth November 
1888 and that after the termination of his interest, the defendants 
came into occupation as the superior landlords. These defen- 
dants instituted a suit for rent in a revenue Court against the 
plaintiffs in respect of the holding of Raghunath Ghosal. In 
the plaint of that suit, the defendants did not include the land now 
in controversy. The plaintiffs thereupon contended that 
although they did not dispute the amount of rent payable by 
them as purchaser of the holding of Raghunath Ghosal, yet 
they were entitled to the land now in dispute as included in that 
holding. The Court investigated into this matter and came 
to the conclusion that thesdisputed land was part of the holding 
of Raghunath Ghosal. The suit was accordingly decreed on 
the 23rd May 1908 and subsequently the decree was satisfied 
by the plaintiffs. It has been argued on these facts that as the 
defendants have accepted rent from the plaintiffs in respect of 
the land now in dispute, a tenancy has been created between the 
parties, and, the plaintiffs are consequently entitled to recover 
possession from the defendants. In our opinion there is no 

foundation for this contention. 
It has not been argued, and in view of the decision of this 
Court in the case of urri Sunker Mookerjee v, Muhtaram 
eae Patro (1) which was applied in the case of Aameshar Koer ~. 
f Gobardhan Lal (2) it cannot be contended that the decision 
of the revenue Court in the suit for rent operates as res judicata. 
But it has been argued that the decision has a different effect 
namely, that it created the relationship of landlord and tenant 
between the parties. This view cannot possibly be supported. 
It is true that the defendants have accepted from the plaintiffs 
the sum payable under the rent decree, But the amount 
payable was not in controversy ; the only dispute between the 
parties was as to the extent of the holding. The decision of the 
revenue Court upon that question is admittedly not conclusive ; 
and it, would have been open to the defendants to assail that 
finding in a proceeding, properly framed and instituted in the 
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civil Court, for determination of the area and boundaries of the 
holding. The defendants did not follow this course for an 
obvious reason, as, according to the plaintiffs themselves, they 
lost possession as early as 1904. In 1904 the plaintiffs had no 
title; it is difficult to appréciate how they can succeed on the 
strength of what happened in 1908, even it it were assumed 
that the effect of the satisfaction of the decree of the revenue 
Court by the plaintiffs was to constitute the.relationship of 
landlord and tenant between the parties. But it is plain that 
the relationship of landlord and tenant was not so constituted ; 

for the defendants must be deemed to have accepted the money 
under protest, and it is not shown that since that date, the 
defendants have accepted rent from the plaintiffs in respect of 
the land now in controversy: Bidhumukhi Dasi v. Fitenrda 
Nath Roy (1). 

On behalf of the plaintiffs, the ingenious argument has been 
finally put forward that the position of the defendants is the 
same as if there had been a contract of tenancy between the 
parties. This contention is maniféstly fallacious. There has 
admittedly been no such contract as we are invited to imagine. 
No doubt in the suit for rent the plaintiffs successfully asserted 
that the land now in controversy was included in the holding 
purchased by them. But the defendants have rebutted that 
assertion ; and it has now been esta blished that notwithstanding 
the fact that Issur Deghoria in 1903 put up this land to sale 
as the land of the holding of R aghunath Ghosal, it was never in 
fact included in that holding. 

The result is that the decree of the Court below is affirmed 
and this appeal dismissed with costs, 


A. T. M. Appeal dismissed, 
(1) (1909) 10 O. L. J. 527 (532). 
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Before Sir Asutosh Mookerjee, Knight. Fudge, and Mr. Fustice 
Beachcroft, 
KRISHNA SUBUDHI 
v 


JANAKI RAM* 

Title, priority of—Privats alienation—Hweoution purchaser—Attachment, if 
subsisting-~Ewecution proceeding dismissed for defauli—Fresh applica. 
tion for execution, siating attachment snbsisting—Oourt's order for attach 
ment, affect of. 

Where the parties have notice to appear on a certain date for the hearing 
and determination of the execution proceedings, and on account of their non- 
appearance, the case is struck off, there is a complete termination of the case, 
with the result that, under such circumstances, the attachment ig removed. 

Zahuran v, Tayler (1), Ohummun Lall v. Domun Lall (2) and Binda 
Bibee v, Lalla Gopesnath (3) referred to, 

Where although the decree-holder in his fresh petition for execution stated 
that the attachment was in force, the Court directed the issue of a fresh 
attachment: - 

Held, that the Oourt should be deemed to have beld when the order for 
dismissal was recorded, that thọ execution proceedings terminated and the 
order for dismissal effectively terminated the attachment, 

Appeal by Defendants Nos. 1 to 5. 

Suit for declaration of title to immovable property and for 
recovery of possession thereof. 

The plaintiff claimed title to the disputed property by 
purchase from the admitted owner, the sixth defendant, on the 
22nd December, 1903. The defendants appellants were execu- 
tion creditors of the sixth defendant and relied upon purchase at 
a sale held in execution of their decree on the 17th January, 
1905. The appellants applied for execution of their decree on 
the 28th April, 1903. Attachment was thereupon ordered to 
issue, and on the zand June, 1903, the attachment was made, 
The Court then directed sale proclamation to issue, but on the 
17th August, 1903, as neither party appeared and no steps had 
been taken for further progress of the execution proceedings, the 
case was dismissed for default. Shortly after this, the decree- 
holder died and his representatives made a fresh application for 
execution on the 22nd July, 1904. In that application, they 
stated that the property was already under attachment and that 


* Appeal from Appellate Decree No, 2734 of 1910, against the decree of 
Babu Khbetra Lal Sinha, Subordinate Judge of Cuttack, dated the 5th May, 
1910, affirming that of Babu Nirmal Chunder Mitra, Munsiff of Puri, dated the 
8rd March, 1909, 


(1) (1868) 2 B. L. B. 86 (92) ; 10 W. R. 880. (2) (1868) 9 W, R, 208, 
(3) (1878) 21 W. R. 66; 14 B, L. R. 828. 
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all that was requisite was a preliminary notice upon the judg- 
ment-debtors under section 232 of the Code of Civil Procedure 
of 1882 to be followed by the issue of sale proclamation, The 
Court in the first instance directed notice to issue under sec- 
tion 232 on the 8th August, 1904. On the 6th September, 1904, 
the representatives of the original decree-holder were placed on 
the record and a writ of attachment was ordered to issue. On 
the 4th October, 1904, it was reported that the property had 
been attached, and, therefore, the sale was directed to be pro- 
claimed. ° 

Babu Sures Chunder Chuckerbutty for the Appellant, 

Babu Surendra Nath Ghosal for the Respondent, 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the first five defendants 
in a suit for declaration of title to immovable property and for 
recovery of possession thereof. The plaintiff claims title to the 
disputed property by purchase from the admitted owner, the 
sixth defendant, on the 22nd December, 1903. The defendants- 
appellants were execution-creditors of the sixth defendant and 
rely upon purchase at a sale held in execution of their decree on 
the 17th January, 1905. The substantial question in controversy, 
consequently, is, whether the plaintiff has taken the property 
subject to the title of the appellants on the ground that his title 
accrued under private alienation from the owner, during the 
continuance of the attachment effected at the instance of his 
execution-creditors. 

The appellants applied for execution of their decree on the 
a8th April, 1903. Attachment was therefore ordered to issue, 
and, on the 22nd June, 1903, it was reported that the writ 
had been served. The Court then directed sale proclamation to 
issue ; but, on the 17th August, 1903, as neither party appeared 
and no steps had been taken for further progress of the execution 
proceedings, the case was dismissed for default. Shortly after 
this, the decree-holder died and his representatives made a 
fresh application for execution on the 22nd July, 1904. In this 
application, they stated that the property was already under 
attachment and that all that was requisite was a preliminary 
notice upon the judgment-debtors under section 232 of the Code 
of 1882 to be followed by the issue of sale proclamation. The 
Court, in the first instance, directed notice to issue under sec- 
tion 232 on the 8th August, 1904 On the 6th September, 1904, 
the representatives of the original decree-holder were placed on 
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the record and a writ of attachment was ordered to issue, On 
the 4th October, 1904, it was reported that the property had 
been attached, and, thereupon, the sale was directed to be pro- 
claimed. On the 17th January, 1905, the sale was held and the 
decree-holders became the purchasers. The question arises, 
whether when the case was dismissed for default on the 17th 
August, 1903, the attachment previously effected continued in 
operation, In our opinion, there are two circumstances which 
negative the theory that the attachment subsisted notwithstand- 
ing the dismissal of thease. 

In the first place, the Court directed the case to be dismissed. 
The case was not struck off or merely removed from the file for 
the convenience of the Court, asin Zahuran v. Tayler (1). It was 
ruled by this Court in the case of Chumun Lali v. Domun 
Lall (2) and Binda Bibee v. Lalla Gopeenath (3), that where 
the parties have notice to appear on a certain date for the 
hearing and determination of the execution proceedings, and 
on account of their non-appearance, the case is struck off, there 
is a complete terminationeof the case, with the result that, under 
such circumstances, the attachment is removed. Reference may, 
in this connection, be made to the decision in Furbhoo Doss v. 
Goma Bhujun Sing (4), where an execution case was dismissed 
on the ground that the decree-holder had failed to pay the 
requisite fees for the issue of sale proclamation; it was ruled 
that the order, although it was described as an order to strike off 
the execution proceedings, was, in essence, an order of dismissal. 


In the second place, it must be remembered that in the 
case before us, the decree-holders, in their fresh petition for 
execution, stated that the attachment was in force. But the 
Court directed the issue of a fresh attachment. The Court must 
consequently be deemed to have held that, when the order for 
dismissal was recorded, the execution proceedings terminated ; 
accordingly the attachment was actually effected a second time. 
We must in these circumstances hold, in view of the decision of 
the Judicial Committee in the case of Puddomonee Dossee v. 
Muthooranath Chowdhry (5), that the order of dismissal effectively 
termirated the attachment. This view is in accord with that 
taken in the cases of Matonginy Dassee v, Funmunjoy Mullick (6), 
Suleman v. Abdullah (7) and Kishen Lal v. Charat Singh (8). 


(1) (1868) 3 B. L R. 86 (92); 10 W. R. 880. (2) (1868) 9 W. R. 205. 
(1878) 21 W. R. 66; 14 B. L. B. 823, (6) (1876) 25 W R, 818, 
(1865) 5 W. R. Mis App 4. (7) (1894) I. L. R. 16 All. 188 
(5) (1878) 12 B.L R 411; 20 W. R. 138 (8 (1900) 1. L. R 28`A1, 114, 
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We are in agreement with the Court below that the title of the 
plaintiff is not affected by the attachment of the 22nd June 1903, 
and that the title of the defendants is founded on the attachment 
of the 4th October 1904. As the plaintiff purchased on the 22nd 
December 1903, when the attachment of the 22nd June 1903 
had ceased to be operative, he has clearly the preferential title 
to the disputed property. 

The result is that the decree of the Court below is affirmed 
and this appeal dismissed with costs. 


A. T. M. Appeal dismissed. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beachcroft. 


BAULCHAND SEN 
v 


SIRIS CHANDRA SEN." 


Record of raghts—Amendment— Unawthorised alieration—Alteration supported 
by forged initial of oficer—Oourt’s inheyent powsr—Setiing the record 
right—Appeal—Second appeal—Bengal Tenancy Aot (VIII of 1885), 
Seos. 108A, 109A, Sub-seos. (8) and (3). 


Where the record of rights was drawn up correctly, an unauthorised inter- 
polation in it, 1s not an entry made owing to a bona fide mistake within the 
meaning of section 108A of the Bengal Tenancy Act, 

Every Oourt bas inherent power to take steps for the preservation of 
the accuracy of its records, 

When what has been ordered by the Oourt has been correctly recorded and 
has subsequently been altered without authority and the alteration has been 
gought to be supported by forged initials of a particular officer so as to make 
detection difficult, if not impossible, not only the Court has inherent authority 
to set the record right, but it 18 incumbent upon the Oourt to take the 
necessary action as soon as it has been apprised of what is in essence a grave 
fraud upon the Court, 

No appeal lies from an order of the Settlement Officer setting the 
record right on the above ground. 

An appeal agaist an order of tha Settlement Officer purporting to aot 
under section 108A of the Bengal Tenancy Act, lies to the Special Judge and 
a second appeal to the High Court, if the Special Jadge purports to act under 
section 109A, sub-section (2). 

Bindeswari v. Lakpat (1) referred to. 

Appeals by the Plaintiffs. 


-~ Appeals from Appellate Decrees Nos. 2027 and 2028 of 1910, against the 
decrees of R. L, Ross, Esq , Special Judge of Outtack, dated the 4th April, 1610, 
reversing those of J. Taylor, Esq, Settlement Officer of Balasore, dated the 
12th June, 1909. 


(1) (1910) 18 C. W. N. 725 
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Applications for amendment of a record-of-rights prepared 
under Chapter X of the Bengal Tenancy Act. 

The allegations of the appellants were that the name of A 
have been interpolated in the record-of-rights, and that what 
purported to be the initials of the Assistant Settlement Officer 
placed against the interpolation, were forgeries. These allega- 
tions on investigation by the officer in the presence .of the 
representative of A, who died sometime previously, were found 
to be correct. The Settlement Officer therefore directed the 
name of A to be strfck out of the record ; and he added that 
he took this action under section 108A of the Bengal Tenancy 
Act. The Special Judge on appeal set aside the orders of the 
Settlement Officer as made without jurisdiction. Against these 
orders, appeals were preferred to the High Court and Rules were 
also obtained. 

Babus Mahendra Nath Ray and Manmotho Nath Ray for 
the Appellants. 

Dr. Rash Behary Ghose and Babu Mohini Mokon Chatterjee 
for the Respondent. ° 

The judgment of the Court was delivered by 


Mookerjee J.—The circumstances under which this appeal 
has been preferred, are not in controversy before this Court. 
The appellant made an application to the Settlement Officer of 
Balasore for amendment of a record-of-rights prepared under 
Chapter X of the Bengal Tenancy Act. His allegation was that 
the name of one Jadunath Sen had been interpolated in the 
record-of-rights, and that what purported to be the initials of 
the Assistant Settlement Officer placed against the interpolation, 
were forgeries. The Settlement Officer entertained the applica- 
tion and made an enquiry in the presence of the representative 
of Jadunath Sen who, it was found, had died sometime pre- 
viously, He came to the conclusion that the interpolation was 
entirely unauthorised, and that the Assistant Settlement Officer 
had not attested the interpolation; what purported to be the 
initials of that officer were clear forgeries. In this view, the 
Settlement Officer directed the name of Jadunath Sen to be 
struck out of the record ; and he added that he took this action 
under section 108A of the Bengal Tenancy Act. The, 
representative of Jadunath Sen thereupon appealed to the 
Special Judge. A preliminary objection was taken on behalf 
of the respondent that the appeal was incompetent. This 
objection was overruled. As regards the merits, no attempt 
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was made before the Special Judge to controvert the conclusion 
of the Settlement Officer. But it was contended for the 
appellant that the order of the primary Court was without 
jurisdiction, as section 108A authorises a specially empowered 
revenue officer to correct an entry ina finally published record- 
of-rights, only when he is satisfied that the entry has been made 
owing to a dona fae mistake. The Special Judge has accepted 
this contention as well-founded and has set aside the order of 
the Settlement Officer as made without jurisdiction. The 
propriety of the order of the Speciab Judge is now called in 
question before us, and the petitioner who moved the Court of 
first instance, has by way of caution preferred an appeal as also 
taken out a Rule, so that no question may arise as to the nature 
of the jurisdiction invoked. In our opinion, the order of the 
Special Judge cannot possibly be supported, and, indeed, no 
serious endeavour has been made on behalf of the respondent to 
Justify it. 

Section 108A of the Bengal Tenancy Act authorises the 
correction of entries in a record-of-rights, which have been made 
owing to a dona fide mistake; the scope of the section was 
explained by this Court in Raj Mohan Guha v. Alam Gast (1). 
It need not be disputed that in the case before us, the enrty 
had not been made owing to a dona fide mistake on the part of the 
Settlement Officer or of any of the parties. What had happened 
in substance was that the record-of-rights had been drawn up 
accurately, but an unauthorised interpolation had been made 
init. This plainly is not a case of correction of an entry made 
in the record-of-rights owing to a bona fide mistake. To this 
extent, Wwe agree with the Special Judge. But it does not 
follow that the action of the Settlement Officer was without 
jurisdiction. It is a power inherent in every Court to take 
steps for the preservation of the accuracy of its records. That 
the Court has power to amend its record when it is found that 
what has been recorded does not accurately represent what has 
been directed by the Court, is unquestioned. Lord Penzance 
said in Lawrte v. Lees (2), that every Court has the power to 
vary its own order, when drawn up mechanically in the office 
of the Court, so as to carry out its own meaning. In Hatton v. 
Harris (3), Lord Watson said that it is always within the 
competency of a Court, if nothing has intervened which would 


(1) (1912) 16 0. L. J. 889; 170. W. N, 625 
(2) (1881) 7 App. Vas. 19 (84). (3) (1892) A, U. 547 (560). 
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CIVIL render it inexpedient or inequitable to do so, to correct the 
1413, record in order to bring it into harmony with the order which 
B.ulehand the Judge obviously meant to pronounce. The position is very 


much stronger when what has been ordered by the Court has 
kasi been correctly recorded and has subsequently been altered 
Woukerjee, J. without authority and the alteration has been sought to be 

ni supported by forged initials of a judicial officer so as to make 
detection difficult if not impossible. In our opinion, in a case of 
this description, fiot only has the Court inherent authority to set 
the record right, but it is incumbent upon the Court to take 
the necessary action as soon as it has been apprised of what is 
in essence a grave fraud upon the Court. In this view, the 
order of the Settlement Officer was made in the exercise of his 
undoubted jurisdiction. It is further plain that, from: this 
standpoint, no appeal really lay to the Special Judge against 
the order of the Settlement Officer, because an appeal lies to him 
under section IogA, only if the order has been made under 
section 108A. But if we apply the principle recognised in 
Bindeswart Charan Singh v., Thakur Lakpat Nath Singh (1) 
it may be held that as the Settlement Officer purported to act 
under section 108A, an appeal against his order did lie to the 
Special Judge, and as the Special Judge himself purported .to act 
under section 109A, sub-section 2, a second appeal lies to this 
Court under sub-section 3 of section 109A. It is competent 
to this Court, consequently, to hear the appeal and to set aside 
the decision of the Special Judge. On the other hand, if the 
respondent insists that no second appeal lies to this Court, 
because the appeal to the Special Judge was incompetent, the 
order of the Special Judge must, on that ground alone, be set, 
aside in the exercise of our revisional jurisdiction, for which 
purpose a Rule has been granted. The respondent is conse- 
quently in a dilemma from which there is no escape. The 
result is that this appeal is allowed, the order of the Special 
Judge discharged and that of the Settlement Officer restored. 
This order will carry costs in all the Courts; we assess the 
hearing fee in this Court at two gold mohurs. 

It is conceded that this judgment will govern the other 
appeal iS. A. 2028 of 1910) in which a similar order will be 
drawn up. 

A.T. M. Appeals allowed. 
(1) (1910) 15 O. W. N. 725. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beachcrofi. 


SUKDEB BISWAL 
v, 
BALIA BISWAL.* 

Thicadar—Suocession— Primogeniture—Contral Provinces Land Revenue Aot 
(XVIII of 1881), Seo, 654, Sub-seo (4), ol. (b) proriso— Joint’ and 
‘Separate’ — Hindu family. 6 

In the application of the proviso to sec 654, sub-section (4), ol. (b) of the 

Central Provinces Land Revenue Act to Hindus, the terms ‘joint’ and 

‘separate’ are to be taken in the sense in which they are used in Hindu Law ; 

in other words, to determine in the oase of a Hindu whether an heir is separate 

from the original thicadar, the Court should ascertain, whether there has been 
complete separation, that is, separation in mess, worship and estate, In the 
case of a family which has no joint property, separation in food may be 
sufficient to show that there has been separation within the meaning of the 

proviso But in a case where property is jointly held by the members of a 

` family, in order to prove separation within the meaning of the proviso, it is 

not sufficient to show that there has been separation in mess only ; there must 

be proof of separation in estate as well A 
Appeal by the Defendants. 

Suit for declaration of title to immovable property and for 
recovery of possession. 


The subject matter of litigation consisted of protected 
thicadari tenure and raiyati lands. The case for the plaintiff was 
that'these properties belonged to his father who died in 1908, 
- that, as the eldest son, he was exclusively entitled to the protected 
thicadari tenure, and that by right of inheritance, he also 
obtained a third share of the raiyati lands jointly with his 
brothers, It was found by the Courts below that, several years 
before the death of the father of the plaintiff, he separated in 
meéss and that bis father placed at his disposal some lands for his 
maintenance. The Courts below decreed the suit. 

Babus Sarat Chunder Roy Chowdhry, Gobind Chunder 
Chuckerbutty and Charu Chunder Bhattacharjee for the Appel- 
lant. l 

Babu Ram Chunder Mosumdar and Mr. G. Sircar for the 
Respondent, 

The judgment of'the Court was delivered by 

Mookerjee J.—This is an appeal by the defendants in a suit 


= Appeal from Appellate Decree No. 8251 of 1910, against the deoree of 
Babu Ram Lal Das, Subordinate Judge of Sambalpur, dated the 8th August, 
1910, affirming that of Babu Gagan Behari Ohowdhry, aid of Sambalpur, 
dated the 25th April, 1910, 
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for declaration of title to immovable property and for recovery 
of possession thereof. The subject matter of the litigation 
consists of a protected thicadari tenure in village Ladhapuli and 
raiyati lands in village Gullamal. The case for the plaintiff is 
that these properties belonged to his father who died in 1908, 
that, as the eldest son, he is exclusively entitled to the protected 
thicadari tenure, and, that by right of inheritance, he has also 
obtained a third share of the raiyati lands jointly with his 
brothers. The Courts below have decreed the suit, and the 
substantial question of law*which arises in this appeal turns upon 
the construction of section 65A, sub-section (4), clause (b) of 
the Central Provinces Land Revenue Act of 1881. That section 
provides that when, on the death of a protected thicadar, there 
are two or more heirs bearing the same relationship to him, the 
eldest of such heirs shall succeed : provided that, of such heirs, 
an heir who was joint with the thicadar shall have preference over 
an heir who was separate. The defendants seek to defeat the 
claim of the plaintiff to the protected thicadari tenure on the 
ground that he had separated from his father during his lifetime 
and was not consequently entitled to the benefit of the rule of 
primogeniture embodied in section 65A, sub-section 4, clause (d) 
of the Central Provinces Land Revenue Act of 1881. The 
Courts below have found that, several years before the death of 
the father of the plaintiff, he separated in mess, and that his 
father placed at his disposal some lands for his maintenance ; but 
they have come to the conclusion that this was not such separa- 
tion as brings the case within the proviso to clause (ò), because 
separation in estate and from the joint family does not follow as 
a necessary consequence from the receipt of a maintenance grant 
by one of the members of a joint Hindu family. On behalf of 
the appellants it has been argued that the term ‘separate’ in 
the proviso means, separate in mess, On behalf of the plaintiff 
respondent, it has been argued, on the other hand, that the 
terms ‘joint’ and ‘separate,’ are used in the proviso, in the 
sense in which they are used in Hindu law. It is not necessary, 
for our present purposes, to consider whether the proviso was 
intended by the Legislature to cover cases of persons other than 
Hindus; but it is fairly clear that in the application of the 
proviso to Hindus, the terms ‘joint’ and ‘separate’ must be 
taken in the sense in which they are used in Hindu Law, in 
other words, to determine in the case of a Hindu whether an 
heir is separated from the original thicadar, we must ascertain, 
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whether there has been complete separation, that is, separation 
in mess, worship and estate. It is conceivable that in the case 
of a family which has no joint property, separation in food may 
be sufficient to show that there has been separation within the 
meaning of the proviso. But in a case where property is jointly 
held by the members of a family, in order to prove separation 
within the meaning of the proviso, it is not sufficient to show 
that there has been separation in mess only; here must be 
proof of separation in estate as well. R In the case before us, the 
question whether the family to which the parties belonged held 
any joint property was not directly raised in either of the Courts 


below. The defendants, however, appear to have proceeded on | 


the assumption that the properties in suit were ancestral pro- 
perties in the hands of their father, in which all his sons had 
acquired an interest by birth; the properties, in other words, 
were joint properties and, there could not be separation between 
the plaintiff and his father, within the meaning of the proviso, 
unless it was established that there had been separation in mess 
as well as in estate. The Courts befow have concurrently found 
that there was no such separation in estate. It is consequently 
plain that the proviso cannot be applied to the detriment of the 
plaintiff. We may add that in order to bring a case within the 
proviso, it is not necessary to show that there was separation 
in respect of the thicadari tenure to which the eldest heir claims 
title by the rule of primogeniture ; what must be established is, 
that there has been complete separation between the parties, 
that is, separation in estate with regard to all the properties 
jointly held by them; such separation has not been proved in 
the case before us, 

The result is that the decree of the Court below is affirmed 
and this appeal dismissed with costs. 


A, T, M. Appeal dismissed. 
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CIVIL RULE. 


Before Mr, Fustice Fletcher and Mr. Fustice N. Chatterjee, 
NARAYAN PROSAD MONDAL 


D. 
JOTINDRA NATH BHATTACHARJEE.*® 
Ravision~—Qictl Procedure Code (Act V of 1808), Seo. 115—Matertal irregular. 
ity--Application to set aside exparte deoreo— Transfer of case, application 

Yor— Rule issxed—Oase decided by first Court pending hearing gf Rule~— 

Effect of. è 

The plaintiff brought a suit on a mortgage bond against the mortgagor and 
defendant No. 2, and obtained a decree. Defendant No. 2 applied to the 
Subordinate Judge to set aside the decree on the ground that it had been passed 
ew parte. The plaintiff thereupon applied to the District Judge for transfer of 
the case and a Rule was issued on the defendant No.2 to show cause why the 
proceedings should not be transferred from the file of the Subordinate Judge 
before whom the matter was then pending to the file of some other Judge, The 
Subordinate Judge, though acquainted with the fact that the defendant No. 3 
had been served with the Rule, set aside the decree on the ground that it was 
em parte, Sabsequently the District Judge dismissed the application for trans- 
fer, on the ground that he had no jurisdiction to deal-with the matter, as the 
Subordinate Judge had already set aside the decree as being ew parte : 

Heald, that as the Subordinate Judge acted in a materially irregular 
manner, the High Court could and should interfere. The orders of the Subor- 
dinate Judge and the District Judge were set aside. 

Application for revision by the Plaintiff. 

Suit on a mortgage bond. 

The material facts and arguments appear from the judgment. 

Babus Sib Chunder Palit and Khirode Narain Bhuiya for 
the Petitioner. 

Babu Fyottsh Chandra Hazra for the Opposite Party. 

The judgment of the Court was as follows: 

This is a Rule obtained by the plaintiffin a mortgage suit, 
calling on the other side, who is the defendant No. 2, to show 
cause why the order of the Subordinate Judge, first Court, 
Midnapur, dated the 29th November, 1913, and the order of the 
District Judge of that place, dated the 2nd December, 1913, 
should not be set aside. 


The present plaintiff brought originally, a suit upon a 
certain instrument of mortgage ; and in that suit he made the 
mortgagor and the present defendant No. 2 and certain other 
encumbrancers parties. Subsequently the defendant No. 2 


* Civil Rule No 2! of 1914 inthe matter of Judicial Miscellaneous Suit 
20 of 1912 





No. $i of TT of Subordinate Judge, lst Court o Midnapur, and in the matter 


of Judicia] Miscellaneous case No, 92 of 1918 of the Court of the District J udge 
of Midnapur, 
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applied to the Subordinate Judge to set aside the decree in the 
mortgage suit so far as regards him, on the ground that that 
decree had been passed exparte. The plaintiff thereupon applied 
to the District Judge ; and the learned District Judge issued a 
Rule on the defendant No. 2 to show cause why the proceedings 
should not be transferred from the file of the Subordinate Judge 
before whom the matter was then pending to the file of some 
other Judge. It is not contested that the defendant No. 2 was 
served with notice of that Rule. The matter came on to be 
heard before the Subordinate Judge off the 29th November, 1913 ; 
and, notwithstanding the fact that the defendant No. 2 had been 
served with the Rule and that apparently such fact had been 
brought to the notice of the learned Subordinate Judge, the 
learned Subordinate Judge set aside the decree on the mortgage 
suit so far as regards the defendant No. 2, on the ground that it 
was, in fact, an exparte decree, 

On the 2nd December, 1913, the District Judge dismissed 
the application for transfer, on the ground that he had no juris- 
diction to deal with the matter, thé Subordinate Judge having 
already set aside the decree in the mortgage suit as being exfarte. 

We think this is a case in which the Court can and ought to 
interfere, as it seems to us that the learned Subordinate Judge 
acted in a materially irregular manner when he, knowing that the 
District Judge was about to consider the application for transfer, 
proceeded to deal with the case by setting aside the decree which 
he thought to be exfarte. As a matter of fact, the learned pleader 
for the opposite party, who shows cause has not offered any very 
active Opposition. 

It seems to us that the two orders mentioned in the Rule 
should both be set aside and that the matter should go back to 
the District Judge to decide whether there should be a transfer, 
and that then, according as the District Judge thinks the proceed- 
ings should or should not be transferred to’ some other learned 
Judge, the application of the defendant No. 2 will be heard with 
reference to the setting aside of the decree in the mortgage suit, 

We are not satisfied in this case as to whose fault it was 
that the learned Subordinate Judge dealt with this case on the 
29th November, 1913, and we think we had better make the 
costs of this Rule abide the result of the application before the 
learned District Judge for transfer, The hearing fee in this 
Court is assessed at one gold mohur, 
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` Before Sir Herbert Carnduff, Knight, Fudge, and 
Mr, Fustice Richardson, 


MOHES CHUNDER KUNDU AND OTHERS 
v, 
AMAR CHAND KUNDU.* 

Appeal—Pricate arbitration—' Subjoct-matter of award’—Civil Procedure 
Codo (Act V of 1808), Boh. IT, Para. 20-—-Bengal, Agra and Assam 
‘Civil Conrts got (XII of 1887), Bao. 21, Sub-seo, (1), ol. (a), 

The petitioner to the Rule claimed Ra, 6,000 odd as the balance due to him 
‘on various transactions from the opposite party. The latter, on the other 
hand, claimed that there was a balance of Rs, 6,000 odd due to him on the 
transaction. The dispute was referred to an arbitrator without the interven- 
tion of the Court, and the arbitrator eventually awarded Rs, 2,005 aa due to the 
opposite party from the petitioner : 

Heid, that by reason of the application to have the award in his favour 
filed in Court, the opposite party was to be regarded as a plaintiff suing for the 
amount of the award, that is, for Rs, 2,005, and an appeal against an order 
allowing the application of the opposite party by the Subordinate Judge, lay 
to the District Judge and not to the High Court. 

Narsingh Das v, Ajodhya Prosad (1) explained, 

Application for revision by the Petitioner. 

Application by the opposite party under Para. 20 of the 
Second Schedule of the Civil Procedure Code to have the award 
filed. 

The material facts and arguments appear from the judgment, 

Dr. Sarat Chandra Bysac and Babu Bepin Chandra Bose 
for the Petitioner, 

Babus Dwarka Nath Chuckerbutly and Gunada Churn Sen 
for the Opposite Party. C. A. V. 

- The judgments of the Court were as follows : 


Carnduff J.—The petitioner, Mohes Chunder Kundu, 
claimed Rs. 6,000 odd as the balance due to him on various 
transactions in respect of the purchase and sale of jute from 
the opposite party, Nanda Kumar Kundu. The opposite 
party, on the other hand, claimed that there was a balance 
of Rs. 5,000 odd due to him on the transaction. The 
dispute was referred to an arbitrator without the intervention 
of the Court, and the arbitrator eventually awarded Rs. 2,005 
as due to the opposite party from the petitioner; The 
opposite party then applied to the Subordinate Judge at 
Barisal under paragraph 30 of the second schedule to the 


+ Oivil Rule No. 1873 of 1913, in Miscellaneous Appeal No. 53 of 1913 in 
the Court of the District Judge of ‘Backergan}. 
= a rie | NO, (1903) I, La R, 81 Calo. 208. 4 ` 4 
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Code of Civil Procedure to have the award filed in Court. 
The Subordinate Judge allowed the application. The petitioner 
thereupon appealed against the order under section 104, sub- 
section I, clause (/), of the Code to the District Judge, who held, 
by an order passed on the 24th September last that the appeal 
lay to the High Court. Accordingly the memorandum of appeal 
was returned to this Court as soon as it reopened after the 
long vacation. It was then out of time and the petitioner 
obtained from us the present Rule, by which the opposite party 
was called upon to show cause why the time for filing the appeal 
in this Court should not be extended, or, in the alternative, why 
the order of the District Judge should not be set aside and the 
appeal remanded to him for rehearing. 

Two questions thus arise, namely, first whether the District 
Judge was right, and, similarly, if so, whether the time for 
appealing to this Court should be extended under section 5 of 
the Indian Limitation Act, 1908. 

As regards the first point, section 21, sub-section (1), 
clause (a) of the Bengal, Agra and Assam Civil Courts Act, 1887, 
provides that an appeal from a decree or order of a Subordinate 
Judge shall lie to the District Judge where the value of the 
original suit in which, the decree or order was made, did not 
exceed five thousand rupees. 

Paragraph 20, clause (2) of the second schedule to the Code 
provides that an application for filing an award shall be numbered 
and registered as a suit between the applicant as plaintiff and the 
other parties as defendants; and paragraph 21 provides that 
where the Court is satisfied that the matter has been referred to 
arbitration and that an award which is not impeachable except 
on certain grounds has been made thereon, the Court shall order 
the award to be filed and shall proceed to pronounce judgment 
according thereto. 

The position, then, seems to be this. By reasonof the 
application to have the award in his favour filed in Court, the 
opposite party is to be regarded as a plaintiff suing the petis 
tioner in the Court applied to for the amount of the award, that 
is for. Rs. 2,005. That the Court had nothing whatever to do 
with the merits of the case or the subject-matter of the ‘original 
dispute, but had ‘merely to decide, with reference to the provi- 
sions I have just quoted, whether there had been an arbitration 
and an award. Had it found that there had not been such au 
arbitration or award, the parties would, I presume, have been 
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OIvIL. relegated to the position which they occupied before the reference 
1914, to arbitration and would have had to begin again de novo. But, 
Mohes Chander as the matter stands, it seems to me that the value of what may 


be called the suit was simply Rs. 2,005. In this view, the 
ae District Judge was wrong and he ought to have tried the 
Carnduff, J. appeal, 

g An argument has been founded on the language of para- 
graph 20 of the second schedule to the Code under which the 
forum is made to degend in the first instance on the “ subject- 
matter of award.” It is contended that, as was heldin Narsingh 
Das v, Ajodhya Prosad Sukul (1), under the corresponding 
provisions of section 525 of the Code of 1882, what is meant 
isthe dispute referred to arbitration. But I am inclined to 
think that there is a difference between the words "the matter 
to which the award relates,” which were employed in the 
old Code, and the phrase “the subject-matter of the award,” 
which is used inthe new. And, having regard to the change 
of language, to what an award is, andto the context, I am of 
opinion that the Legislature in 1908 must have intended to make 
the value depend on the thing awarded rather than on the matter-— 
originally in dispute. As I have already pointed out, the Court 
asked to file the award, has nothing to do with the merits 
of the original dispute, and, that being so, I fail to see any 
reason for making the forum depend on the value of the whole 
dispute, 

In the result I would make this Rule absolute, set aside the 
order of the District Judge dated the 24th September, 1913, and 
direct that the appeal be heard by him. I would make the costs 
of this hearing costs in the cause and assess the hearing fee at 
two gold mohurs, . 

Let the records of both the Rule and the appeal be sent 
down at once. 

Richardson J.—I agree though with some hesitation as to 
the true meaning of the expression “subject-matter of the 
‘award’? which occurs in rule 20 of the second schedule of the 
‘Civil Procedure Code. 


A. Ti M, Rule made absolute. 
(1) (1903) I. L. B. 31 Calo, 203. 


v. 
Amar Chand, 
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Before Mr. Fushce Coxe and Mr. ¥ustice D, Chatterjee. 
DEBI PROSAD OIVIL. 


v, ai 
RAM GHULAM SAHU AND OTHERS." peas 
Inmitation-— Wonsy dua on balanos—' Promise to pay’—Barred debt —Oontract —. 


Act (IX of 1872), Soo. 25(3)—Limitation Act (IX 4 1908), Boh, 1. 
Art, 64, 


Where it is sought to recover a time-barred debt on the atrangth of a writ- 
ing Showing merely a balance due, the document relied on must contain a 
promise to pay within the meaning of section 23 of the Indian Contract Act. 
Article 64 of the first schedule of the Indian Limitation Act refers to 
money due on account stated between the parties but not on a balance. 
Application for revision by the Defendant. 
Suit to recover money. 
The suit was on a document called sorkķol, dated the 4th 
October, 1912, which ran as follows: 
t Interest at the rate of Re. 1 per cent ; signed Debi Prosad. 
“Lekha (account) of Ram Ghulam Sahu and Naubat Rasu 
Kulwar, Sambat 1969. 
= t Credit--Credited on the 8th 4ssin Badi. Signed Debi Ram 
Rs. 130. Cash rupees twenty-five (Rs. 25). Former cash Rs. 105, 
or total Rs. 130. 
t Debit—Nil.” 
Out of the entry of “Rs. 105 former cash,” sums aggre- 
gating to Rs, 54-4as. were advanced on or before the 22nd April, 
1909. The suit was decreed. 


Babu Rajendra Prosad for the Petitioner. 


Dr. Dwarka Nath Milter for the Opposite Party. 
The judgment of the Court was as follows : 


This was a suit on a document called sorkho/ which ran as 
follows: “Interest at the rate of Re. 1 per cent ; Sd. Debi 
Prosad of Maharajgunj. By my own pen.” 

t Lekha (account) of Ram Ghulam Sahu and Naubat Rasu 
Kulwar of Maharajgunj, Sambat 1969.” “ Credit—credited on the 
8th Asstn Badi. Sd. Debi Ram Rs. 130 cash rupees twenty-five 
Rs. 25. 

Former cash Rs. 105 or total Rs, 130, 

Debit—Nil.” 

The suit was decreed and the defendant has obtained from 
this Court a Rule on the opposite party to show cause why the 


® Civil Rule No. 1271 of 1918, agatnat the decision of Babu Asutosh 
Ohatterjee, Munsiff of Sewan, 


January 9. 
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CIVIL, decree should not be modified on the ground that a portion of 
1914, the claim is barred by limitation. Weare informed that out of 
Debi Prid the entry of Rs, 105 former cash” in the sor#fo/ sums aggre- 


gating to Rs. 54-4as. were advanced on or before the 22nd April, 
1909 and were, therefore, barred on the 4th October, 1912, the 
date of the sorkhol, It is argued on behalf of the petitioner that 
the suit as regards this amount of Rs. 54 4as. is barred by 
limitation, Æ number of decisions has been shown to us out of. 
which we may cite Shangar v. Mukta (1) Gobind Das v. Sarju 
Das (2) and Ramaswamt Pillai v. Kuppuswami Pillai (3). They 
all support the petitioner’s plea, 

On the other hand, it has been argued that the case may be 
regarded as one coming within the scope of Article 64 of the 
first schedule of the Limitation Act. That Article refers to 
money due on accounts stated between the parties. The sorkhol, 
however, as described above does not appear to us to bean 
account stated but merely a balance. A perusal of the document 
shows that there is no promise to pay within the meaning of 
section 25 of the Contract Act. 


LA 
Ram Ghulam, 


The Rule is made absolute and the principal sum decreed is~~ 
reduced by Rs. 54-4. 


A. T., M. Rule made absolute, 


(1) (1896) 1. D. R, 22 Bom, 613. (2) (1908) L L. B, TO All, 268. 
(8) (1910) 20 M. D. J. 626. 
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Present: Lord Shaw, Lord Moulton, Mr. Ameer Ali. 
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THE IRRAWADDY FLOTILLA COMPANY, LIMITED. 


[ON APPEAL FROM THE CHIEF Court or Lowe Burma.] 


Shipping Company—Carriage by inland waters— Receipt for goods— Vate's 
recerpt— Negotiable instrument— Transfer of Property Act (IV of 1882), 
Seo. 187 —Document of title—Circular and strangers— Obligation, 

The duty of a Shipping Company whose vessels ply in inland waters 
arising from a document which charges the company with receipt of certain 
goods from a shipper under a bargain to convey them by its ship to a certain 
place for a stipulated freight on certain condilions, 18 to deliver the gooda 
to the shipper or to his nominee at the place of the delivery, and although such 
a document is called a Mate’s receipt to which certain terms which are more 
suitable to bills of lading are appended, it is a simple ordinary receipt for gonda, 
and is not a negotiable Instrument within the meaning of section 187 of the 
Transfer of Property Act nor isit a document of title and the goods do not 
pass upon the trana‘er of it, 

A clause in a circular issued by a Shipping Company in the course of its 
business intimating that the Company shall not part with the goods shipped 
unless receipts thereof (which were called Mate’a receipts) are given up or 
otherwise unless a guarantee be obtained, does not constitute an obligation 
upon which a person (who js neither the shipper nor his nominee) ag an outside 
party is entitled to found an action against the Company. 

Appeal from a decree of the Chief Court of Lower Burma 
(November 23, 1910), reversing a decree of the District Court of 


Henzada (December 17, 1908). 


The plaintiffs-appellants advanced monies to the first defen- 
dant, O. Rahman Chowdhry, who was not a party to this appeal, 
on promissory notes and under an agreement by which the money 
was to be employed in purchasing paddy which was to be stored 
` ina godown at Dounggyi under the control of the plaintiffs. 
The agreement contemplated that the paddy might be taken 
to Rangoon for sale, and in such a case it was stipulated that a 
receipt should be given to the plaintiffs for what should be taken 
and that on its arrival at Rangoon money for it should be paid 
to the plaintiffs and then the receipt should be delivered up to 
the first defendant. 

The first defendant’s agent at Dounggyi induced the plain- 
tiff’s agent to allow the paddy to be shipped to Rangoon in 
boats of the second defendant company, the respondent in this 


268 


266 


P, 0, 
1918, 
a dated 
T. 8. Natcheappa 


v, 
The Irrawaddy 
Flotilla Coy., Ld, 


YHE OALOUETA LAW JOURNAL, [Yon RIX, 


appeal, in the name of the first defendant as shipper. Eleven 
boat loads in all were sent. In respect of eight boat loads the 
first defendant paid monies to the plaintiffs’ nominee in Rangoon, 
In respect of the cargoes of the last three boats, the first defen- 
dant’s agent endorsed and delivered to the plaintiffs what 
purported to be Mate’s receipts given by the company for the 
cargo loaded, fhe first defendant sold the cargo to a firm of 
millers, obtaingd delivery of the paddy from the second defendant 
company without producing to it the so-called Mate’s receipts 
its agent had given forthe paddy, and delivered to the millers, 
but paid nothing to the plaintiffs out of what he received for the 
paddy. 

At the time when the suit was instituted the first defendant 
owed the plaintiffs over Rs. 21,000 in respect of their advances. 

The plaintiffs sued him for the debt and sued the second 
defendant company for damages to the amount of the debt. The 
ground on which the plaintiffs sought to make the company 
liable was that its agents had delivered the paddy to the first 
defendant without production by him of the so-called Mate’s 
receipts, and that this was in breach of a representation which | 
the company made to the public by a printed Rate Circular dated 
the rst January 1907, and by its usual course of business, that 
delivery of cargo carried by its boats would only be made to 


‘persons holding Mates’ receipts for the cargo. 


The company denied all liability. 


The District Judge gave judgment against the respondents 
for the amount claimed by the appellants which was not to 
exceed the price for which the paddy was sold. The Chief Court 
of Lower Burma, on appeal, held that the Mate’s receipts were 
not bills of lading inasmuch as the contract in this case was not 
one for carriage by sea, but on inland waters only; they are not 
even Mate’s receipts as that term is known to mercantile law ; for 
the same reason, they do not fulfil the conditions of negotiable 
instruments, and so transferred no rights to the goods to the 
appellants which they did not previously have; there was no 
contract between the respondents and the appellants, and no 
breach of duty by reason of the provisions in the circular or 
the alleged practice of the respondents as to delivery only 
against Mate’s receipts. The suit as against the respondents 
was accordingly dismissed with costs. 


Roskill, K, C. and McCarthy, for the Appellants, submitted 
that the Mate’s receipts were negotiable instruments- within the 
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meaning of section'137 of the Transfer of Property’ Act; and 
consequently the goods shipped passed to the appellants, who 
were the only persons entitled to their delivery ; that according 
to the circular issued by the company and its usual practice the 
appellants were entitled to rely upon the goods being delivered 
on production of Mate’s receipts and not otherwise ; and that the 
company had notice of the appellants’ title N the goods and 
their claim thereto, and yet delivered them withut production 
of the Mate’s receipts and without the appellants’ consent and 
the company did so at its own risk. Reference was made to 
Wiliam Brandts Son & Co. v, Dunlop Rubber Company (1). 

DeGruyther, K. C. and Hddrs for the Respondents were not 
called upon. 

The judgment of their Lordships was delivered by 


Lord Shaw.—The respondents in this case are the Irrawaddy 
Flotilla Company, and their vessels ply in the inland waters of 
Burma. Tne appellants, who were the original plaintiffs in the 
suit, are money lenders, and they, carry on their business in 
Henzada, and in other places, in Lower Burma. On the 13th, 
20th, and 23rd October 1906, there having been eight other 
shipments in similar terms, there were the three shipments of 
paddy which are in dispute in this case. They were sent by 
ship from Henzada to Rangoon. 

The document which accompanied their transmission is in 
each case similar in terms to the one which is now to be quoted. 
It is dated 12th October 1906, and it is headed as follows :— 
“Irrawaddy Flotilla Company, Limited.” It is denominated 
plainly in the document as a “ Mate’s receipt.” The document 
then proceeds in these terms :— Received from O, Rahman” 
(who in this judgment is called, for brevity, “ Chowdhry”), 
“the undermentioned quantity of paddy to be forwarded per cargo 
boat 128 in tow of steamer,” and then the denomination is given, 
and then follows this expression “with liberty to tranship to 
other vessel. Number of baskets 5,ooo—five thousand baskets 
paddy, more or less.” That document is signed “ Alex. Wingate, 
Agent.” He was, in point of fact, the ship’s agent acting at 
Henzada for the Irrawaddy Flotilla Company, the respondents 
in this appeal. Chowdhry was, as the document bears, the 
shipper. It appears to be the fact that in this year 1906 the 
appellants had advanced monies to Chowdhry for the purchase 
of the paddy so shipped. 


(1) L, R. (1005) A, O, 454 i; 
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It might be a question under what légal category this 
document fell. It is manifest that the parties to it were not 
at all assured in their own minds as to what that category was, 
because although the document was headed “ Mate’s receipt” 
there were appended to it certain terms which were more suitable 
to bills of lading. The document says ;—~N.B. All risk of 
navigation, T: and unloading goods, destruction or damage 
by fire, robbery, weather, wreck of boat, separation of flat from 
steamer, or any other gause of whatever nature or kind so ever 
to be borne by the shipper. Freight payable before delivery.” 

It is in these circumstances that their Lordships have before 
them two judgments of the Courts of Lower Burma. The 
present appeal is froma decree of the Chief Court dated the 
220d November 1910, and that reversed a decree of the District 
Court of Henzada dated the 17th December 1908. They have 
no difficulty in pronouncing that in their opinion the judgment 
of the Chief Court of Lower Burma is a correct judgment, and 
that the appeal fails. š 

Two points upon this appeal have been carefully argued by 
Mr. Roskill. With reference in the first place to the document 
itself, it is pleaded as a document of title. It is admitted, 
however, 1n argument, that it is not a bill of lading, and therefore 
not zọ nomine a negotiable instrument. 

In the second place it is admitted that if, as it denominates 
itself, it is a Mate’s receipt, then also it must fall under the 
category of documents which are not negotiable. 

But Mr. McCarthy supplemented the argument by saying 
that notwithstanding that it could not claim negotiability as a 


` bill of lading, and notwithstanding that if it were a mere " Mate’s 


receipt,” it would be non-negotiable, yet this document falls 
under section 137, the concluding section, of the Transfer of 
Property Act, 1882, Act IV. The language which is there 
adopted is: ‘ And any other document used in the ordinary 
course of business as proof of the possession or control of goods, 
or authorising, or purporting to authorise, either by endorse- 
ment, or by delivery, the possessor of the document to transfer 
or receive goods thereby represented,” 
Their Lordships are of opinion that this document was not 
a negotiable document in the sense of this section of the Statute, 
It was not a document of title. There was no authority by law 
to give to an assignee by transfer of that document any right 
as against the shipowner except upon the usual form ofan 
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assignment as between the shipper and his assignee. That usual 
form must be accompanied by notice to the shipowner which 
charges him with the fact of the assignment, and makes him 
responsible to the assignee instead of the original shipper. 
There is great difficulty in cases of this kind, in.avoiding being 
misled by terminology. Each of the categories attempted has 
failed. The document is not a bill of iadiolh not a Mate’s 
receipt, and not a statutory negotiable instrument. The simple 
fact remains that this is a document which charges the respon- 
dents with receipt of certain goods from Chowdhry, under a 
bargain to convey them by ship to Rangoon for a stipulated 
freight and on certain conditions, and the duty arising from it 
was to deliver the goods to Chowdhry, or to his nominee at 
Rangoon. In complete compliance with that duty the goods so 
placed in the possession of the shipowner for carriage were duly 
delivered. : 

In these circumstances their Lordships see no reason to 
doubt that the judgment reached 4n the Court appealed from 
is correct, It is a simple ordinary receipt for goods. Why 
should these goods not be delivered to the person who is said 
to have handed them to the shipowner? Assuming the “ Mate’s 
receipt,” as it is called, to have been lost, was the owner of the 
goods, who then handed them to the shipowner, not to be 
entitled, because the receipt had disappeared, to possession of 
his own goods from the carrier whose freight he was willing to 
pay ? 

Their Lordships are of opinion that that simple statement 
ofthe point shows that there is no legal foundation for the 
position that this was a document of title, and that-the goods 
passed upon the transfer of it, 

The second point which was taken by Mr. Roskill is, that, 
whatever be the name under which this document might be classed 
the respondents themselves are charged with a duty and have 
come under an obligation to deliver to no one except upon the 
Mate’s receipt. The argument is an astute one, and itis founded 
upon the circular dated 1st January, 1907, which their Lordships 
presume-is a sample of what was usually issued in the course of 
the respondents’ business. That circular is headed :— Rates 
for paddy in bulk by the Company’s barges and cargo boats in 
Rangoon,” and it contains these two clauses: ‘ That the barges 
and boats will be moored at mills in accordance with instruc 
tions received from holders of Mate’s receipts, which must 
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previously have been presented at Rangoon office for verifica- 
tion.” In terms the circumstances do not demand any application 
of that rule. 

But the next rule is said to be square with the situation in 
the present case. The clause is : '' Mate’s receipts must, however, 
be given up before discharge is allowed to commence, or in the 
event of Mate'gfeceipts not having come to hand, the Company’s 
usual guarantee must be signed.” In the opinion of their Lord- 
ships the sentences now quoted from the circular of the 
respondent Company merely set forth a mode in which in con- 
ducting their own business, the respondent Company would 
protect themselves in the course of their trade. But they cannot 
be founded upon by other parties as forming any part of an 
obligation to them restrictive of their freedom or methods of 
action in conducting their own affairs. As against customers 
they afford protection to the Irrawaddy Flotilla Company, and 
they give an intimation or warning that they shall not part 
with the goods unless Mate’s receipts are given up, or otherwise 
unless a guarantee be obtained. But this protection of them- 
selves they could freely give up if satisfied of the identity 
and solvency of the owner or nominee of the owner who 
demanded the goods at the port of delivery, And it is wholly jus 
tertst for any person in the position of the appellants (who are 
money lenders who had made certain trading advances to 
Chowdhry and make claims against him for the paddy) to plead 
that that clause of the shipowners’ circular constitutes an obliga- 
tion upon which they as outside parties are entitled to found. 

Failing these clauses as constituting a contract with the 
appellants, the next argument presented was that there wasa 
course of business on the part ofthe Irrawaddy Flotilla Company 
which showed that they did protect themselves, and apprised the 
public at large that they, the public, were also protected by the 
manner of negotiating the Mate’s receipts. Their Lordships are 
of opinion that this point in the abstract does not fall to be 
determined, because upon the facts it entirely fails. The judg- 
ment of the Judge who framed these issues is a merely apparent 


affirmative or negative, in fact, a most indefinite answer, to the 


two issues which he has himself written out. ‘ Was it,” says 
the seventh issue, “the usual course of business of the second 
defendant not to recognise any person as entitled to the paddy 
-shipped without his giving up the Mate’s receipts, and not to 
-@ischarge the paddy without the production of such Mate’s 
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receipts ?” It follows on the judgment of the learned Judge that 
this might have been what he describes as a general course of 
business which is open to exception at the will of the traders 
themselves. In such circumstances the question of fact really 
does not arise. 

Their Lordships therefore think that the point as to any 
contract in this case fails. There is no docurdpnt constituting 
such a contract, and there was no course of Po from which 
a contract could be inferred, And accordingly the learned 
Counsel for the appellants puts his case upon tort. Itis difficult 
to figure it; but the thing upon which tort was founded was 
some failure of duty. The failure of duty apparently was this: 
that the Irrawaddy Flotilla Company had suspicions raised in 
their minds, or might have had suspicions raised in their minds, 
as to the expediency of parting with these goods unless on pro- 
duction of the Mate’s receipt to Chowdhry, who himself handed 
them over to them, because some financiers like the appellants 
might have claims upon them. Their Lordships are surprised to 
find what is put forward as in any respect a communication upon 
which the appellants are entitled to found. Wingate, the ship- 
owners’ agent, gave evidence, and his evidence, instead of being 
to the effect cited, is of a completely different character. It is 
necessary, however, to see what Wingate says upon the subject, 
Wingate does admit that it was known, at a certain stage of the 
proceedings, to him, that Chowdhry was having advances for the 
purchase of the paddy which was being shipped, and that the 
Chetty from whom advances had been given might have had 
certain rights. Then Wingate in his evidence proceeds thus:— 
“JI refused to give him the Mate’s receipt in first defendant's 
name until I got the sanction of the Chetty. He then brought 
the Chetty to my office. The Chetty then agreed to have the 
Mate’s receipts in first defendant’s name. I did so accordingly. 
They told me that the differences had been settled.” 

In these circumstances their Lordships think it unnecessary 
to pursue this point further, because, so far as the evidence 
stands, instead of the shipping Company being charged with the 
knowledge that there was any danger on account of rights 
possessed by the Chetty, in this case it turns out upon the 
evidence that those rights had been the subject of negotiation 
and settlement, and that the settlement having been achieved 
the goods were forwarded in the name of Chowdhry himself. This 
being so there was no duty left in the circumstances except, of 
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course, to deliver to Chowdhry, orto his order, and this was done, 
The failure of duty pleaded completely disappears, the respon- 
dents having fulfilled all the duties resting upon them, either by 
contract, or under the common law. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed, and the respondents are 
entitled to cost 

Bramall S Warte,—Solicitors for the Appellants. 

Sanderson, Adkins, Lee & Lddis.—Solicitors for the Respon- 
dents. 


J. M. P. Appeal dismissed. 


Present: Lord Shaw, Sir Fohn Edge and Mr, Ameer Ali. 
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KAMINI KUMAR AND OTHERS. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. ] 


Landlord and Tenant—Tanure—Title—Diluvion—Subsequent reformation of 
land—Land gained by werement—DBengal Alluvion and Dilwviun 
Regulation (XI of 1825), Seo 4— Abatement of rent, 

Land washed away and afterwards reformed ta situ is not land gained by 
increment within the meaning of section 4 of the Bengal Alluvion and 
Diluvion Regulation. 7 

Until it was established that the holder of a permanent, heritable and 
transferable tenure has abandoned his right to the submerged lands thereof it 
remains in tact and the diluviated lands on their reformation ia site form part 
of the tenure, By claiming or accepting remiasion of rent in respect of lands 
washed away from time to time by the action of a river, the tenant does not 
abandon or agies to abandon his rights to such lands on their reformation 
in situ. f 

Hemnath Dutt v. Ashgur Sindar (1) overruled, 

Mathar Rai v, Ramgat 8ingh i2, approved, 


Appeal by special leave from a decree of the High Court at 
Calcutta (June 29, 1909), reversing a decree of the District Judge 
of Noakhali (December 6, 1906). 

The question was whether the appellants were entitled to a 
decree for possession of certain char lands as forming part of the 
khas lands of their zemindari. The appellants were the plaintiffs 
in the suit, which was brought against the first respondent, who 
held a pajni taluq in the appellants’ zemindari and was in 
possession of the landin dispute. The remaining respondents, 


(1) (1879) I, L, B, 4 Calo, 894, (2) (1896) I, L, B. 18 All, 299, 
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who were the tenants of the first respondents, were also madé 
defendants, and as against them the appellants claimed in the 
alternate a decree for the recovery of fair and equitable rent. 
The respondents contended that the lands in dispute, which had 
been washed away by the action of a river and had since reformed 
i situ, formed part of the said taluq. The District Judge 
decreed the suit, but con appeal the High Colt dismissed it 
with costs. 

De Gruyther K. C., and Dunne, fer the Appellants: The 
land in suit had been washed away by the action of a river and has 
since formed fn stfu and is therefore not land gained by incre- 
ment within the meaning of section 4 of Bengal Regulation XI 


of 1825 ; Lopez v, Muddun Mohun Thakoor (1). Under the lease of | 


1837 the patnidar covenants to pay rent whether he gets any 
profits therefrom or not and the land demised is a certain area 
of land. The covenant relating to the variation of rent would 
not cover any land not existing at that time. It would 
only cover such land as existede at the time and unless 
the respondent could show that the land existed at the 
time and was within the area stated in the lease, they could 
not claim the land in suit as part of the land demised in 
1837. But they have not made out the required proof and 
the land in question could not, therefore, be part of their pant 
talug. The abatement suits were under section 19 of Act VIII 
of 1869 B. C. or under the ordinary law, which entitled a tenant 
to claim abatement of rent of a portion of his taluq which has 
been washed away by the action of a river. Afsurooddeen y. 
Musst, Shorooshee Bala Dabee (2). No inference could, there- 
fore, be drawn from the result of those suits that the lease of 
1837 was construed in those cases and the decrees for abatement 
of rent were made on the ground that the diluviated land formed 
part of the lands demised. It is therefore submitted that the 
reformed land is part of the appellants’ zemindari. Again 
assuming that the said land formed part of the demised land, the 
respondents must be taken to have abandoned their tenancy 
rights therein inasmuch as they claimed and obtained abatement 
of rent in respect thereof: Hemnath Duti v. Ashgur Sindar (3) 
and Sakgram Singh v. Puluk Pandey (4). In this case also the 
title to the land in suit is in the zemindari. However, if it be held 
that the reformed land was part of the lands originally demised, 


(1) (1870) 18 M I. A. 467. (8) (1879) I, L. B. & Calo, 894, - 
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and, also; on the authority of Masahar Rai v. Ramgat Singh (1), 
that the respondents, as the result of non-payment of rent in 
respect of the land in suit, had not abandoned their tenancy 
rights therein, then, in that case, it is submitted that the 
appellants are entitled to rent in respect of the land in question. 

Kenworthy Brown, for the frst Respondent, was asked by 
their Lordshipsfo confine himself as to the nature of the relief 
to be granted to the appellants. He submitted that the first 
respondent was not a trespasser and the ejectment suit against 
him failed. No other relief was claimed against him. The alter- 
native claim for rent was against the rest of the respondents, who 
were the first respondent’s tenants, 

The judgment of their Lordships was delivered by 

Mr: Ameer Ali,—The sole question involved in this appeal, 
which is from a judgment and decree of the High Court of 
Bengal, relates to the title to certain lands that had been washed 
away some years ago by the river Siddhi in the Noakhali district 
and have since reformed in consequence of a change in the 
course of the stream. 

The plaintiffs, appellants, are the owners of a zemindari 
called Pergunnah Bhulua, situated in that district. Within this 
semindart lies a patni tenure called Talu Ram Saran Pal, created 
so long ago as 1837 by one of the predecessors in title of the 
present zemindars. Thetalug is now owned by the first and 
second defendants, respondents in this appeal. The remaining 
numerous defendants are ryots placed on the land, by the patni- 
dars, since its reformation. 
The Dow/ tabuliat executed by the patntdar in respect of 
the tenure shows that it comprises parts of two kisas or sub- 
divisions of villages named respectively Aismat pantartek and 
kismat Algi ; and the area included in the taluq was evidently 
given approximately, for the lease contains the following 
covenant—— 

‘Tf the land be found to be more on measurement by Nal 
prevalent according to the custom of the Pergunnah, I shall 
separately pay the rent thereof at this rate ; ifit be found to be 
less, I shall get remission therefor.” 

Their Lordships have little doubt that the reason for the 
approximate statement of the area and the particular provision 
regarding the variation of the rent in certain probable contin- 
gencies was due to the fact, which has not been seriously contro- 
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verted, that a strong tidal river flowed close to the boundaries of 
the talug in question. 

It is in evidence that in 1843 the plaintiffs obtained a decree 
in the revenue Courts for increased rent on the ground that 
additional land was found upon measurement to bein the patni- 
dar's possession. 

Later, considerable parts of the 44917 A having been 
washed away by the action of the river, the defevđants obtained, 
under the provisions of section 19 of the Bengal Council Act 
VIII of 1869, a proportionate remission of rent. The last pro- 
ceeding in this respect was in 1389. 

Since then the diluviated lands have re-appeared and 
admittedly reformed z# stfu, With their re-appearance disputes 
arose between the parties ; the plaintiffs clainied that the lands in 
question formed part of their semindari, whilst the defendants 
contended that they were accretions to the taluq. Each party 
attempted to exercise rights of ownership in order to create 
evidence of adverse possession against the other side, Their 
Lordships agree with the High Court that the evidence on this 
point is wholly inconclusive. 

The suit was brought by the plaintiffs, the zemindars, in 
June, 1906, to obtain 44as or direct and exclusive possession of 
the lands in question by a declaratien of their title, the usual 
form of relief asked for in the Indian Courts in these cases. In 
the alternative they urged that if their claim to A#as possession 
failed, it might be declared that the defendants were entitled to 
“hold the land subject to the payment of proper rent for the same. 
The defendants, besides pleading that the lands in suit were 
accretions to their talug, urged that the zemindars were only 
entitled to rent, but not to khas possession. 

The District Judge made a decreee in the plaintiffs’ favour, 
substantially on the ground that as the defendants had obtained 
abatement of rent in respect of the lands that had been washed 
away by the river, they had lost all title to the reformed lands, 
On, appeal the High Court has taken a different view. It has 
held in substance that having regard to the terms of the contract 
and the conduct of the parties, the plaintiffs had no right to 
eject the defendants from lands which originally formed part of 
kismat Algi and had been washed away by the river. They 
accordingly dismissed the plaintiffs’ suit. In their Lordships’ 
opinion the learned Judges are right in holding that the lands 
do not come within the provisions of section 4 of Regulation XI 
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of 1825; and cannot be claimed by either party as accretions to 
their respective property. The learned Judges of the High 
Court appear, however, to have laid too much stress on the terms 
of the 4adu/tat and the evidence of intention deducible from the 
various proceedings in respect of additional rent and abatement 
of rent. They evidently felt pressed by an older ruling of the 
Calcutta High Court in Hemnath Dutt v. Ashgur Sindar (1). 
Their Lordship, however, do not find themselves ‘in accord with 
the rule of law expressed in that case. They think that the 
principle applicable to this class of cases is correctly enunciated 
in Mazkar Rai v. Ramgat Singh (2). 

In the present case there is nothing to show that, by claim- 
ing or accepting remission of rent in respect of lands washed 
away from time to time by the action of the river, the defendants 
abandoned, or agreed to abandon, their rights to such lands on 
their reformation fn stiu, as is admittedly the case here. The 
diluviated lands formed part of a permanent, heritable, and trans- 
ferable tenure ; until it can be established that the holder of the 
tenure has abandoned his right to the submerged lands it 
remains intact. 

In the result their Lordships are of opinion that this appeal 
should be dismissed with costs, and they will humbly advise His 
Majesty accordingly. | 

This decree, however, will be no bar to any proceeding on 
the part ofthe plaintiffs authorised by law to recover proper rent 
in respect of the reformed lands. 

Morgan & Price & Co.—Solicitors for the Appellants. 

T. L. Wilson & Co.—Solicitors for the ist Respondent 


J. M. P. Appeal dismissed, 
(1) (1879) I. L. B. 4 Calo, 894, (2) (1896) 1, L, R. 18 All, 290, 
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Present: Lord Atkinson, Lord Shaw, Sir Fohn Edge and 
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BHAIYA GANGA BAKHSH SINGH AND OTHERS. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
oF OUDH. ) 


August. 1, 4, 5, 


Decamber, 10, 


Hindu Law— Will—Constrwoction—Intention—Surrounding cireumstances 
- wt Aulad’——~' Khandan '— Legitimate and Illegitimate children, 


By a codicil the testator, a Hindu of the Ohhattri caste, seltled a main- 
tenance allowance to be monthly paid “to Jang Bahadur Singh and his (aulad) 
igsnes for generation after generation as long as the (khandan) family of Jang 
Bahadur Singh and his (atdad) issues remain in existence ” and provided that 
Jang Bahadur Singh was to enjoy the maintenance allowance during his 
lifetime without power of alienation, bnt after his death from among his 
(alad) issues one person (jisko kag pahuachta hw) to whom the right may go 
shall be considered proprietor of this maintenance allowance without division 
as a rais. The other issues of the family of Jang Babadur Singh shall be 
entitled to get food, raiment and other necessaries out of the monthly 
allowance; ‘'...When there remains no descendant of the family of Jang 
Bahadur, at any time the monthly allowanoe...will be reanmed and remain in 
the proprietary possession of the raisat, gaddinashin.” Jang Bahadur Singh 
was the son of the testator by a Mahomedan mistress but was brought up and 
lived as a Hinda, and at the date of the codicil had one son the first defendant, 
by his deceased Obhattri wife and had been married for some time to another 
Chhattri wife, both of whom survived Jang Bahadur Singh, who also left him 
surviving the plaintiff and the 2nd, 3rd and 4th defendants, who were his sons 
by a Mahomedan mistress : 

Held, that Jang Bahadur Singh was oreated ancestor of first proprietor 
of the maintenance allowance and the question as to who succeeded him as 
proprietor thereof depended upon the wishes and intentions of the testator 
as revealed by the language of the codicil viewed through the light of the 
circumstances which surrounded him at the time he made it and not upon the 
validity or otherwise of the marriage of Jang Bahadur Singh with the first 
defendant’s Chhattri mother. 

Heid also, that the intention of the testator so ascertained was to treat 
the marriages of Jang Bahadur Singh with the said two Ohhattri women as 
valid and the issue of those marriages as legitimate issue and that in construing 
the codioll the first defendant must be regarded as the legitimate son of Jang 
Bahadur Singh. 

Haid further, that for the purpose of fixing succession to Jang Bahadar 
Singh the testator mast have had in mind the Hindu law, which in the matter 
of succession to property. takes no account in the three higher classes of illegiti« 
mate descendants; that the plaintiffand his brothers being Jang Bahadur 
Singh's illegitimate children were not ingluded within the terms ‘awlad’ and 
t khandan? or either of them ; and that the first defendant was the sole person 


entitied to ancceed Jang Bahadur Singh to the maintenance allowance, 
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Appeal from a decree of the Court of the Judicial Commis- 
sioner of Oudh (26th February 1906), confirming a decree of the 
Court of the Subordinate Judge of Gonda (3rd January 1905). 


The material facts are stated in the judgment of their 
Lordships. 


The plaintiff appealed to His Majesty in Council. 


Sir Roberd Finlay, K. C. and B. Dube, for the Appellant : 
Jang Bahadur was the son of a Mahomedan woman and was 
therefore a Mahomedan.* Both Courts in India have found that 
the alleged nikah between Jang Bahadur and the plaintiff’s 
mother was not established and therefore the plaintiff and his 
brothers were the illegitimate children of Jang Bahadur. 


[Mr. AMEER ALI referred to Mahomed Bauker Hoossain Khan 
v. Shurfoon Nissa Begum (1) and remarked. “If Jang Bahadur 
was a Mahomedan, why should his children be necessarily 


illegitimate? His acknowledgment would of course legitimatise 
them ”]. 


There are concurrent findings and it is not desired to rest 
the case on the conduct of Jang Bahadur as regards his treat- 
ment of the plaintiff and his brothers. The marriages of Jang 
Bahadur with the Chhattri ladies were not valid. No amount of 
belief in the Hindu religion would make a man a member of 
any particular caste. In order to have a caste a person must 
be bornin it. This is particularly so inthe case of the Chhattri 
caste. Jang Bahadur was not a member of that caste. But a 
Hindu marriage to be valid must be between persons of the same 
caste. Padam Kumari v. Suraj Kumari (2), Melaram Nudtal 
v, Zhanooram Bamun (3), Narain Dhara v. Rakhal Gatn (4): 
Mayne’s Hindu Law, 7th ed., p.106; and the Hindu Law of 
Marriage and Stridhana by Banerjee, znd ed., pp. 68 & 74 
The first respondent is therefore illegitimate. The word ‘au/lad’ 
must be construed in a case like this to include illegitimate 
children also. Here all the sons of Jang Bahadur are illegitimate 
and, therefore, the plaintiff being the eldest would succeed, 
Reference was made to Barlow v. Orde (5); Skinner v. Naunthal 
Singh (6), Act III of 1872, section 2, and Wilson’s Glossary for 


‘the meaning of 'audad’, 


(1) (1860) 8 6. 

(3) (1906) I. L. B. 28 AlL 458. (4) (1875) 1. L. R 1 Cale. 1, 
1868) 9 W. B, 662, (5) (1870) 18 M I. A, 277. 

(a 1918) L, R. 40 1, å, 108; T, L, R. 86 All, 811; 17 0, L, J, 656, 
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DeGruyther, K. C., and Hadis, for the first Respondent 
Testator was a Hindu and must have had Hindu Law in 
his mind at the time of making the codicil. The question should 
be decided according to the intention of the testator as shown 
by the contents of the_codicil itself and the surrounding circum- 
stances at the time when it was made: Sreemutly Soorjeemoney 
Dossee w. Denobundoo Mullick (1) A Hindu will should be 
construed relatively to the ordinary notions and wishes of Hindus 
respecting the devolution of property: Mahomed Shumsool y, 
Shewukram (2) and Radha Prosad Mullick v. Rantmont Dassi (3). 
The law applicable is, therefore, the Hindu Law, which does 
not recognise illegitimate children for the purpose of succession 
to property in the testator’s caste. Consequently the plaintiff 
being illegitimate cannot succeed. It was the testator’s in- 
tention to treat the marriages of Jang Bahadur with the two 
Chhattri ladies as valid and the issue thereof as legitimate. The 
testator must have intended to include in the word ‘au/ad’ only 
legitimate children, and ‘#handan’ must have been intended 
for the Hindu family of Jang Bahadur. The first respondent 
. must be treated as legitimate and even if‘ audad’ included 
illegitimate children, as contended, he would exclude the 
appellant, who is illegitimate. Reference was also made to 
Abraham v. Abraham (4), Francis Ghosal v. Gabri Ghosal (8), 
Mayne’s Hindu Law and Usage, yth ed, pp. 71 and 72; J.N. 
Bhattacharya’s Hindu Law, Ch. 14 on Castes and Priests; and 
Hindu Law of Marriage and Stridhana by Banerjee, 2nd ed., 
P. 73- 

Str Robert Finlay K. C., replied referring to Wilkinson on 
Modern Hinduism, 2nd ed., pp. 262 and 263 ; and Hindu Tribes 
and Castes by Sherring pp. 22 and 23. 

The judgment of their Lordships was delivered by 


Lord Atkinson,—This is an appeal from a judgment and 
decree dated the 26th February, 1906, of the Court of the Judi- 
cial Commissioner of Oudh, which affirmed a judgment and 
decree dated the ard of January, 1905, of the Court of the Subor- 
dinate Judge of Gonda, dismissing the plaintiffs suit. 

The action out of which the appeal arises was instituted on 
the 3rd of April, 1902, by the plaintiff as eldest son and heir of 
his father Jang Bahadur Singh, by a Mahomedan woman, 


(1) (1857) 6 M. I. A, 526 (550), 

(2) (1874) L R, 21. A. 7 (t4); 14 B. L. B, 226. 

(3) (1908; L. R 85 I. A. 118; I L. R, 85 Calo 896; J. 48, 

(4) (1868) M. L A, 195 (239). (5) (108) 1. L, R aL Bom, 25 (80). 
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claiming to recover the possession of the several villages men- 
tioned in the schedule annexed to the statement of claim, 
same forming part of an estate called the Balrampur estate 
which had been bequeathed to the plaintiff's father by bis, 
the plaintiff’s, paternal grand-father, the Maharajah of Bal- 
rampur, by a codicil dated the 15th of March, 1878, to the 
last will of thesMaharajah. Possession of these villages had been 
taken in the year 1899 by the first defendant, and since tben 
retained by him. Mesre profits were claimed in respect of this 
possession, and a claim was added to recover possession of the 
movable and immovable property mentioned in schedule B and C, 
also annexed to the statement of claim, or in the alternative 
the plaintiffs legal share thereof, on the ground that the same 
was property acquired by the plaintiff's said father, with an 
additional claim for further relief. 


The first defendant, Bhaiya Ganga Bakhsh Singh, filed a 
written statement alleging that the plaintiff was the issue of a 
Mahomedan woman with whom his the said defendant’s father, 
Jang Bahadur Singh, had had illegal intercourse, as were also the 
defendants numbered 2, 3 and 4, and that her nikah had never 
taken place, that his father followed the Hindu religion bigotted- 
ly, and was a Hindu from his boyhood up to his death, that he 
married for the first time a Hindu lady of a Surajbansi Chhattri 
family, that the defendant No. 1 was the only child of that 
marriage, is only the legitimate son and heir at law of his father, 
and is consequently under the provision of the said codicil entitled 
to the allowance therein mentioned. 

The plaintiff replied traversing the several allegations con- 
tained ın this and the other written statements filed by other 
defendants, and upon these pleadings the eight issues set forth 
at page 884 of the Record was knit. A vast body of evidence 
was given bearing upon each of these issues. Many of them 
are no longer of importance on this appeal, which is the ultimate 
stage of the litigation. The real questions now in dispute are 
first, the proper construction of the language of this codicil of the 
15th of March, 1878, and second the actual intention which the 
Maharajah desired to effect in executing it. 

The facts so far as material to the decision of these questions 
are as follows. The plaintiff is the first-born son of his father, 
and the 2,3 and 4 defendants are his brothers, sons of Jang 
Bahadur Singh by the Mahomedan woman already mentioned. 
It has been found as a fact by both the Courts before which this 
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case has come, that -no ceremony of marriage was ever gone. P. 0. 
through between Jang Bahadur Singh and this woman, that she ` 1918; 


was his mistress not his wife, and that, consequently, the plaintiff Sher Bah oe 
and his brothers are illegitimate. The appellant accepts this 
finding as conclusive on this point. The first defendant is the 
son of Jang Bahadur by a Hindu lady of the Chhattri caste with Zord Atkinson, 
whom he had, admittedly, gone through the ceremony of ' ee 
marriage according to the strict Hindu rite. x 
The validity of this marriage is impeached by the plaintif 
upon the ground that at the time it was celebrated Jang Bahadur, 
was neither a Hindu nor a member of the Chhattri caste, and 
— that consequently the first defendant is, like the plaintiff and his 
brothers, illegitimate. The issue thus raised necessitated a 
somewhat lengthy examination of the life history of Jang 
Bahadur. He was, as already mentioned, the son, born inthe year 
1846, of a rather distinguished man, a Hindu by religion of the 
Junwar Chhattri caste, Sir Drigbijai Singh, Maharajah of Balram- 
pur, by a Mahomedan mistress named Imam Bandi, and was 
therefore, as held by both the Courts abovementioned, a Maho- 
medan by birth. This decision is also accepted by the appellant. 
=> The Subordinate Judge, -at page 945 of the Record, finds 
that ‘Jang Bahadur was brought up, not as a Mahomedan 
under the influence of his Mahomedan mother, but by his 
Hindu father in the religion of Hindus.” “That (page 956) 
he never professed the Mahomedan religion and was never a 
Mahomedan in fact ; that after he was able to make a choice he 
did not choose the religion of Islam, but on the other hand lived 
and died in the faith of Hinduism . . . . that he was 
throughout his life a follower of the popular idolatrous form of 
Hinduism, a form directly antagonistic to the cardinal principles 
upon which the religion of Islam is founded,” ‘and he (the 
Judge) came to the conclusion that as Jang Bahadur was never 
throughout his life a Mahomedan, the Mahomedan law did not 
regulate the succession to his estate, and as he was not a Hindu 
by birth neither did the Hindu law regulate it ; that (page 959) 
neither of these laws nor yet the Indian Succession Act 
governed him at his death, and that according to the principles 
of justice, equity, and good conscience, and by the application of 
so much of the Hindu law as was applicable to the case, Ganga 
Bakhsh Singh, the first defendant, was his father’s legitimate son 
and sole heir,” 
_ The Court of the Judicial Commissioner, whilst abstaining 
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from pronouncing any definite opinion on the legitimacy of the 
first defendant, gave ın the following passage of their judgment 
a sketch of the status, life, and character of Jang Bahadur Singh, 
which, though it differs to some extent from that of the Subor- 
dinate Judge, is, in their Lordships’ view of the evidence, fairly 
accurate. It runs thus: 

“ Jang Bahadur belonged to no caste, and even if the issue 
of his marrige with Hansraj Kunwar should be held to be 
legitimate, a point on which I express no opinion, it is clear that 
the Hindu community at Balrampur treated the validity of the 
marriage as open to question. The Subordinate Judge has 
cited several authorities to show that the Hindu religion admits —- 
proselytes of all kinds. The truth of this is indisputable, but it 
is equally true that the admission of a proselyte and his descen- 
dants into the society of orthodox Hindus is a very slow process. 
The defendant’s witnesses hit off the position exactly when they 
say that they might eat with Jang Bahadur’s family if they 
persevered in their Hindu habits and maintained their character 
for several generations (sæ the evidence of defendant’s witnesses 
Nos. 9 and 10), In two parts of one and the same house Jang 
Bahadur had a Mahomedan and a Hindu family and seems to 
have been on equally affectionate terms with both. He ate food 
in English Hotels and Railway Refreshment Rooms, drank gin 
and kept fowls and pigs. It is evident that he was neither an 
orthodox Hindu nor an orthodox Mohamedan, It appears to be 
that he led a double life as was almost inevitable under the 
circumstances, He no doubt called himself a Hindu, and if he 
had any religion it was, as the Subordinate Judge says, the 
popular idolatrous form of Hinduism, but he is not proved to 
have been an orthodox Hindu and therefore it seems to me that 
if the plaintiff were found to be of legitimate birth the circum- 
stance that his father became a Hindu to the extent shown by 
the evidence would be no reason for passing over the plaintiff and 
giving the property to the first defendant.” 

It has been urged on behalf of the respondents that the 
Court of the Judicial Commissioner was mistaken on supposing 
that Jang Bahadur kept his two families in two sides of the 
same house, that, in truth and fact, he kept them in two different 
houses, This is reallya small matter and does not affect the 
general accuracy of the passage. 

A vast body of evidence was given describing in great detail 


‘the participation of Jang Bahadur Singh on many occasions in 
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the most solemn rites and ceremonies of the Hindu religion. It 
was proved by many witnesses that he wore, somewhat ostenta- 
tiously, the Hindu žíla on his forehead, that he was invested 
by his father with the sacred thread, that he kept a Hindu cook 
to cook his food, kc. The fair result of the evidence in their 
Lordships’ opinion is that Jang Bahadur did his utmost to 
become an orthodox Hindu, and to pass as such in the society 
in which he lived. That his father, from the boy’s youth upwards, 
aided and encouraged him in those efforts ; and, finally, when he 
was only 15 years of age, procured a marriage to be celebrated 
with great pomp and rejoicing according to the strict Hindu 


rite between him and the already mentioned Hindu lady of the 
Chhattri caste, Hansraj Kunwar. 


This lady’s family were apparently not well off, and it was 
stated in evijence that the Maharajah gave to her brother Sheo 
Dial a village to induce him to consent to the union. This, 
however, only proves the anxiety of the Maharajah to bring 
about the marriage. No doubt the Maharajah did not attend 
the ceremony himself. He allowed certain priests to perform 
for him those ceremonies properly performable on such occasions 
by a father, but the marriage cannot but be regarded as a some- 
what bold attempt to force, as far as possible, the son’s entrance 
into the ranks of a high (twice born) caste, and it might well 
be that the father, as the Subordinate Judge thought, may have 
abseated himself from the ceremony from motives of prudence, 
On the other hand it is difficult to believe that all the parties 
concerned, Sheo Dial, with his own sons, and his daughters to get 
married, the Maharajah with his position and distinction, the 
priests with their duties to their religion and office, and all those 
who assisted at the ceremony with their notions of what was due 
to their creed, would have promoted, or taken part in an 
elaborate public function if they knew that it could at best 
create only a relation of permanent concubinage, without hope 
or prospect of elevation into a worthier and more respected 
state. The evidence of Sheo Dial is important in this con- 
nection. He said he went with two Pandits to visit the 
Maharajah, that he had learned that Jang Bahadur was a 
Mahomedan woman’s son, that on his expressing his scruples 
about the contemplated marriage owing to this fact the Maha- 
"rajah assured him that Jang Bahadur was a Hindu ; that he 
(the Maharajah) held him (Sheo Dial) by the arm and said ! 
“ From childhood I have got him suckled by a Brahmin woman, 
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1918, a Hindu.” Sheo Dial further says that Jang Bahadur Singh 


Sher Rahadar wore a filak of chandan, that his cook was a Hindu, that he 
saw him sitting near the Maharajah at dinner, and that hearing 
and seeing this he, Sheo Dial, consented to the marriage of his. 
Lord Atkinsons sister with Jang Bahadur. No doubt it is stated by another 
aa witness that the Maharajah did not sit at meals with this son, 
but unless this evidence of Sheo Dial be an entire fabrication 
it bears additional testimony to the anxiety of the Maharajah 
to have his son accepted and treated as a Hindu. Hansraj 
Kunwar died in the Maharajah’s lifetime. Jang Bahadur __ 
performed all the obsequies proper to be performed according 
to the Hindu religion by a surviving Hindu husband. His 
father, in the year 1872, got him, then about 24 years of age, 
again married to another Hindu lady, a member of the same 
Chhattri caste, Raj Kali Kunwar, who survived him, and is the 
fifth defendant in this suit. There was the same publicity and 
pomp as on the occasion of the first marriage, the same religious 
ceremonial, The Maharajah absented himself on this, as he did 
on the former occasion, and got his duties performed vicariously 
in fhe same way. ‘The sole issue of this second marriage was a 
girl. Both she and Baiya Ganga Bakhsh Singh married members 
of the Chhattri caste. Sir Robert Finlay insists that the law for 
many centuries has been that a Hindu must be born not made, 
and he cited several authorities in support of that Proposition. 
On the other hand the treatises referred to by the Subordinate 
Judge at page 889 and the following pages of his judgment 
‘appear to tend ip an opposite direction, and the facts of this 
case show that in this matter of marriage the rules both of 
Hinduism and of caste were not, in this instance at all events, 
‘strictly applied. In the view their Lordships take it is unneces- 
‘sary to express any ‘opinion on the point. The matter for * 
‘decision in this case being the construction of a codicil to the 
Maharajah’s will, the point is not what is the strict rule of the 
"Hindu religion, or the strict rule of the Chhattri caste, but this, 
namely what were the wishes, and intentions of the testator as 
revealed by the language of that instrument, viewed through the 
light of the circumstances which surrounded him at the time he 
“made it, 


v, 
Ganga Bakhsh, 


It would be strange indeed if the man who had made it his 
“special care to rear this son of his as a Hindu, and had succeeded 
in marrying him to two high caste Hindu women, should intend 
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or desire, whatever might be the strict letter of the law, to place 


the offspring of these unions on the same level as the illegitimate 
children of his son’s Mahomedan mistress and make them all 
equally the objects of his bounty. 


Much reliance was placed by the appellants upon the 
evidence of several witnesses, members of the Chhattri caste, 
which was directed to show that they would not eat with Jang 
Bahadur Singh, take betel leaves from him, or recognise him as 
a member of that caste, or of the lindu religion, and it was 
contended that the Subordinate Judge had not paid sufficient 
attention to this evidence, or given it its due weight. He has 
no doubt not commented upon it at any great length, but it 
would be quite unreasonable because of this to conclude that he 
had not fully considered it. When. the evidence is examined 
it will be found that the objection of many, if nat most of these 
witnesses, to eat with Jang Bahadur or to give him betel leaves, 
&c., was due to the well-known and undisputed fact that he was 
the illegitimate son of a Mahomedan. mistress, rather than ta 
the fact that he was not a genuine Hindu. This is notably sa 
in the case of the witnesses Kali Parshad, page 723, and Jagdeo 
Singh, page 726. The former said, “I did not eat with Jang 
Bahadur because he was Imam Bandi’s son,” and again, “I wont 
eat Autcha food touched by Ganga Bakhsh. I wont drink 


water from his hand because his grand-mother was a Mahos , 


medan,” and the latter said “I cannot eat food cooked 
by Raj Kali Kunwar because she was Jang Bahadur'’s wife,” but 
he proceeded to say that he would have no objection to eat 
with Jang Bahadur Singh if the Maharaja had asked ‘him to do 
so, and then he added the important statement : “ Jang Bahadur 
had offended the Maharaja by keeping a Mahomedan woman, 
that woman had four sons, she lived with Bandi as Jang Bahadur’s 
mistress for 12 or 13 yéars until her death,” Babu Basudeo Lal, 
an educated man and an advocate, at page 731 says " Jang 
Bahadur took particular care to put on the #ilak more than a 
born Hindu would take because he was anxious to appeara 
Hindu ; that from the orthodox point of view he (the witness) 
did not consider him a Hindu, but he could not say he was a 
Mahomedan, because he professed to be a Hindu,” yet he gave 
not this fact but the fact that Jang Bahadur was of illegitimate 
birth as the reason for his unwillingness to take water frorh 
his hands. . 

l Hanwant Singh (page 727) gives remarkable evidence ta 
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the same effect. He said: "I consider Jang Bahadur a Hindu. 
He worshipped like a Hindu. He did pilgrimages like a Hindu. 
He gave dans to Brahmins like a Hindu. His ways were those 
ofa Hindu. Isaw him doing puja in the temple for the first 
{ime 30 years ago, and three times altogether I saw him feeding 
Brahmins at the temple.” Yet despite what he saw, and his 
opinions on Jang Bahadur’s religion, he says on the next page 
he would not eat with him because he was born of Imam Bandi, 
nor would he eat with Ganga Bakhsh, because presumably he 
was his father’s son, though he admits that if the latter " per- 
severed in his Hindu habits for two generations, he would be 
taken into the drrad13.” 

These witnesses are fair specimens of those examined on 
this point. Their evidence might be of importance if it was 
necessary for their Lordships to determine whether or not the 
defendant No. 1 was the legitimate son and heir at law of Jang 
Bahadur. The Subordinate Judge has (at page 961) determined 
that question in the affirmative. Their “Lordships concur with 
the Court of the Judicial Commissioner in thinking that it is 
not necessary to determine it one way or the other for the pur- 
poses of the decision of this appeal, and they therefore abstain 
from expressing any opinion upon it, What is of importance, 
when one has to construe this codicil, and determine what was 
the testator’s intention on making it, is to ascertain in what 
light he regarded his son, the marriages he helped that son to 
contract, and the issue that sprung from them. 


Their Lordships are of opinion that the reasonable con- 
clusion to be drawn from the evidence is that the Maharaja 
treated this son of his asa Hindu in religion, and desired that 
others should so treat him, that he treated his marriages with 
the two Chhattri ladies as lawful marriages and desired that 
others should so treat them, and consequently resolved to 
regard and treat the offspring of these unions as legitimate, 
and desited they should be so treated and regarded by others}; 
and that it was in this frame of mind he made the testamentary 
deposition which is in dispute, It is lengthy, and in its material 
parts runs thus :— 

“u Whereas I have a son, named Jang Bahadur Singh born 
of an unmarried mahal, and whereas he is not born of &4as 
mahal, and it is against the usage of the family and against 
religion according to the Hindu Shastras, so he is not considered 
capable of gaddinashin’ and the proprietorship of the riasat, 
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But he also being born of my loins, it is incumbent on me that 
such means be provided for support as would enable him and his 
(aulad) issues to support themselves well and with respect. 
Accordingly ever since the date of his birth till this day whenever 
proper opportunity presented, grant was made for his support } 
and during my life-time I shall make grants according to my 
will whenever I shall deem it expedient to doso, But witha 
view to clearly make a provision beforehand in order that there 
may not remain any co-ownership and dispute relating to a 
part or the whole of my movable’ and immovable property, 
a property should be determided for Jang Bahadur Singh and 
his (audad) issues for generation after generation in order that 
the conditions of the deed may remain binding in perpetuity. 
Accordingly the settlement is made as follows. It is this: 
Rs, 4,000 per mensem or Rs. 48,000 per annum shall be continued 
to be paid by the proprietor of the rtasat, the locum tenens of 
the gaddinashin for the time being’; and that amount shall be 
paid to Jang Bahadur Sing and his (au/ad) issues for generation 
after generation as long as the (khandan) family of Jang Bahadur 
Singh and his (a#/ad@) issues remain in existence.” 


u“ DETAILS OF CONDITIONS. 


“I. He shall not directly or indirectly take part in running 
the riasat, and shall also remain a well wisher of the riasat. 

‘2, He shall not .transfer his maintenance allowance to a 
stranger by sale, mortgage or otherwise. 

‘3, For his lifetime Jang Bahadur Singh has a right to 
spend this money, but after his death from among his (alad) 
issues one person (jis ko hag pahunchia ho) to whom the right 
may go shall be considered proprietor of this maintenance 
allowance without division as a vats. The other issues of the 
family of Jang Bahadur Singh shall be entitled to get food, 
raiment and other necessaries out of the monthly allowance: 

“a4, When there remains no descendant of the family of 
Jang Bahadur Sing, at any time, the monthly allowance of 
Rs. 4,000 will be resumed and remain in proprietary possession 
of the proprietor of the rrasat, the gaddinashin. 

“s. For the realisation of the monthly allowance, a few 
villages with jama and names of demarcated villages and hamlets 
are selected, and a list of the same is annexed to the document, 
The sama of the selected (Zajwis shuda) villages will be credited 
from year to year towards the aforesaid fixed monthly allowance of 
Rs. 4,000. Neither has the proprietor of the riasat, gaddinashin, 
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P.O, power to realise the sama of the selected villages yeilding 
1918. Rs. 48,000, including mal and sewaz, from Jang Bahadur Singh 
or his descendants, nor is Jang Bahadur Singh or his family 
descendants competent to demand the fixed monthly allowance 
of Rs. 4,000 from the gaddinashin, the proprietor of the riasat. 
lane ETON: “6, The sama of the selected villages, a copy of which is 
f attached to the document, shall be deemed the jama, including 
mal and sewar in perpetuity. And the proprietor of the rfasaź 
for the time being shall have no power to increase or decrease 
the jama. And Jang Bahådur Singh and his family descendants 
shall raise no excuse as to increase or decrease of the jama And 
the proprietor of the rzasaz/ shall have no power to cancel the lease. 
And Jang Bahadur Singh and his family descendants shall have no 
proprietary right against the proprietor of the rzasaz, except 
that of deriving benefit from the selected villages. Besides, 
Jang Bahadur Singh and his family descendants shall have no 
power to transfer the immovable property by sale or mortgage or 
otherwise. But they shall continue in perpetuity to hold pos- 
session over the said villages. ° 


ty, The villages selected for payment of the monthly 
allowance shall have their boundaries maintained according to 
the map of had-o-bast kishtwar. The proprietor of the riasat 
shall have no power to vary them contrary to it, nor shall Jang 
Bahadur Singh or his descendants have any.” 
l Then follow the details of the villages leased out in perpe- 
tuity forthe payment of the monthly allawance of Rs. 4,000. 
The testator then makes a bequest to Imam Bandi, the mother 
of Jang Bahadur, in the following words : 
; ‘& Besides, with a view to support the mother of Jang 
Bahadur Singh, I propose to fix Rs. 1,000 per mensem, or 
Rs. 12,000 a year for her personal expenses. She that is the mother 
of Jang Bahadur Singh has power to spend the fixed allowance 
‘without interference by anybody else, and may, in her lifetime, 
make a will in favour of anybody whom she pleases, and in respect 
of any good work she likes, and it will be deemed liable to be 
acted upon. And for the purpose of realising the aforesaid 
annuity of Rs. 12,000, a few villages, mentioned below, are given 
by way of zheca with jama assessed thereon. The money will be 
realised from those villages from year to year.” 

He then gives a list of the villages out of which the 
Rs. 12,000 was to be collected, and proceeds to add: 

“These few sentences have been put down to make provision 
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for her support while in the enjoyment of health and possession 
of the five senses, and out of my own pleasure and accord, in order 
that they may be of use after me,” 

The testator died on the 27th of May 1882, In or about 
January 1894 Jang Bahadur Singh became insane. He so 
continued for several years, and died on the ist of October 1899 
leaving as his own the movable and immovable property 
mentioned in Schedules B and C attached to the statement of 
claim. The first defendant, as already mentioned, immediately 
went into possession of the property mentioned in Schedule A 
and has since retained it. 


Jang Bahadur Sing was created by the codicil ancestor or 
first proprietor of the estate, maintenance allowances somewhat 
resembling rent charges, were charged upon it. It was to be 
perpetual, impartible, indivisible, and incapable of being otherwise 
charged or encumbered, and it was not to be the subject of any 
co-ownership. On the death of Jang Bahadur a person, styled 
at page 224 the representative of the former, was to succeed him 
as proprietor of this maintenance allowance, without “ division” 
as a rais. “This proprietor was to be one of the issue of 
Bahadur Singh.” The other issue (audad) of the family (AAandan) 
of Jang Bahadur Singh being only entitled to get food and 
raiment out of the allowance. In addition the marriage and 
funeral expenses of the male and female children of the family 
of Jang Bahadur Singh were to be paid. The only indication 
given as to how the particular individual one of the issue of Jang 
Bahadur, who was to succeed him as proprietor of the allowance 
was to be ascertained is that contained in the words ‘on whom 
the right may devolve.” The testator must have had in mind 
some law or rule which would apply to fix the succession. What 
law could this high caste Hindu possibly have had in mind for 
such a purpose other than the Hindu law? That law, however, 
in the matter of succession to property, takes no account, in the 
three higher classes, of illegitimate descendants. Sir Robert 
Finlay, as their Lordships understood, admitted this contention— 
at least to this extent, that if when a successor came to be 
ascertained the class of beneficiaries containd both legitimate 
and illegitimate members, the eldest legitimate male would by 
the Hindu law succeed ; but where, as in the present case, as he 
contended, all the children were illegitimate, the eldest male 
amongst them should succeed. But by what law or rule he did 
not indicate, It is difficult to suppose that if the testator intended 
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all his grandchildren to be put upon the same level he would 
not have indicated some method by which the successor to his 
son should be selected. If he relied at all upon the Hindu law 
to select that successor it could only be because he wished it 
to be assumed that that law applied to some of the issue of his 
son, and that could only be the case if those members of the 
issue were to be taken to be, legitimate. 


At the date of this codicil Jang Bahadur was only about 
30 years of age. He had already had one son by his deceased 
Cbhattr: wife. He had been married for some time to another 
Chhattri wife, by whom it was quite possible he might have 
had male issue, and it would have been quite in confl'ct with the 
whole tenor of the Maharajah’s treatment of and conduct towards 
his son Jang Bahadur, to deprive by this codicil these marriages 
and the issue springing from them of the character and status 
he had striven to secure for them. The Court of the Judicial 
Commissioner came to the conclusion that the Maharajah 
thought these marriages of his son were valid, and the issue of 
them legitimate. However that may be, it is clear their 
Lordships think upon the whole of the evidence that he wished 
them to be so regarded by others. Nothing would more surely 
have defeated that desire—than that he should by this testamen- 
tary instrument show that he himself regarded them in a wholly 
different light, and placed the children of these marriages on an 
equality with those of a Mahomedan concubine. The Maharajah 
has used the word " au/ad” throughout this codicil to describe 
the issue of his son Jang Bahadur. The Court of the Judicial 
Commissiner has laid it down that this word primd facte means 
legitimate issue. This case. is not one where a gift is made by 
will of the corpus of a fund, or a life interest in a fund to the 
“children” of the testator or of another as a class. There may 
be good reason in some such cases for holding that in India the 
word “children” includes illegitimate children, but here a 
succession of life interests from generation to generation is 
intended to be set up, the successor or “ proprietor” in each 
instance being vested with absolute control of the income, 
subject only to the duty of maintaining the issue (aulad) of the 
family (kandan) of the first proprietor, Jang Bahadur Singh. 
There is nothing on the face of the will to suggest that a 
meaning should be given to the word 'anlad” different from its 
prima jacte meaning; but if it is to be read as including 
illegitimate issue, then it follows that the testator intended to 
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bring into the line of succession not only his illegitimate 
grandchildren but their illegitimate issue from generation to 
generation, Such a construction would render rather unnecessary 
the provision (No. 4, page 224) that if no descendants of the 
family of Jang Bahadur remained, the monthly allowance should 
fall into the possession of the gaddinashin, and would also seem 
to defeat the whole purpose and object of the testator in 
establishing this succession of life interests. Nor do their 
Lordships see any reason for extending in this instance the 
meaning of the word “ handan,” which ordinarily refers to the 
group of descendants who constitute the family of the progenitor, 
so as to include illegitimate offspring who from the necessities 
of the case cannot share in the family hfe or its worship or 
ceremonials, 


It has been strenuously urged by Sir Robert Finlay on be- 
half of the appellant, firstly, that there would have been nothing 
easier for the testator, if he desired to exclude his illegitimate 
grandchildren from all benefit under this codicil than to have 
said so. The question is, has he not done so by the use of the 
word até/ad. But even if this be not so, it was quite as easy 
for him to include them in the class described by the word 
issue as to excludethem from it, sothat the argument cuts 
both ways. And it was in the second place contended that 
having regard to his interest in these children, he never could 
have intended to leave them unprovided for. He undouutedly 
did show some interest in them, but not a very keen interest, and 
it is by no means clear that he did not intend them to be pro- 
vided for in the way they have been, in fact, provided for, 
namely, by being maintained by their grandmother Imam Bandi 
during her life, out of the income left to her by the cordicil. 
He enabled her by the exercise of the testamentary power over 
this income conferred upon her so to provide for them after her 
death. The income was large, Rs. 1,000 per mensem, She was 
a woman who at the date of the codicil must have been at least 
45 years of age, her son Jang Bahadur being then 30 years of age, 
The son’s mistress and her children lived with her. She, 
according to the evidence, helped to rear them, It was scarcely 
conceivable that she should require Rs. 12,000 per annum for 
her personal expenses alone. The power of disposing of this 
income by will clearly showed that the testator had some object 
in view beyond providing adequately for her maintenance. What 
more natural than that this incgme, handsome in amount, and 
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disposable by her will, should have been given to enable her 
to provide for her grandchildren. Their Lordships are 
therefore of opinion that having regard to all the evidence in 
the case and the provision of the codicil itself, the intention of 
the testator plainly was to treat the marriages of Jang Bahadur 
with the two Chhattri women already mentioned as valid 
marriages, and the issue of those marriages as legitimate issue. 
They think that the judgment appealed from was right, and 
that this appeal should be dismissed with costs, and they will 
humbly advise His Majesty accordingly, 
T. L. Wilson & Co.—Solicitors for the Appellant. 

4 Sanderson, Adkin, Lee & Hdadts.—Solicitors for the first 
Respondent. 


J. M. P, Appeal dismissed. 


CIVIL RULE. 


Before Mr, Fustice Doss and Mr. Fustice Richardson. 
GOLAM NAJAF MIAH 


v. 
PANCHANAN GUPTA * 


Revision—Civil Procedure Coda (Act XIV of 1882), Seo, 628—High Cowri— 
Sab- Divisional Officer exercising jurisdiction under Sonthal Purganas 
Act (XXXVII of 1855), Seo 2. 


The Commissioner and not the High Court can revise the proceedings of the 
Sub-Divisional Officer exercising jurisdiction as a Court created under section 2 
of the Sonthal Purganas Act 4, 

Application by the defendant under section 622 of the Code 
of Civil Procedure of 1882. 

Suit under section 84 of the Bengal Tenancy Act. z 

The opposite party instituted a suit in the Court óf tbe 
Sub-Divisional Officer of Pakur under section 84 of the Bengal 
Tenancy Act for an order to authorise him to acquire the fasht 
lands of the defendant situate at Pakur in the District of Sonthal 
Purganas for the purpose of extending the Bazar and for opening 
up a road for traffic and free play of air. 

The defence tnter alra was that the defendant was not the 
sole owner, that the ex parte certificate was without notice to 


* Oivil Bule No. 3978 of 1908, against the decision of E. H. Walsh, Esq, 
Commissioner, Bhagalpore Division, dated the 2nd April, 1908, confirming an 
order of L. T R. Lucas, Esq., Sub-Divisional Officer, Pakur, dated the 20th 
December, 1907. 


t See Munna Lal v, Padman (1803) I, L, B, 80 Calc, 916~Bep. 
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him and was not in accordance with law and was not admissible 
in evidence, that the construction of the road wes not at all 
necessary and that the acquisition was sought for not for the 
good of the holding but with the object of making a handsome 
profit by letting out the lands at a higher rental and that in case 
of acquisition, compensation at a certain rate should be given 
to him. 

The Sub-Divisional Officer without taking any evidence, 
decreed the suit and awarded compensation. The defendant 
then moved the Commissioner of the Bhagalpur Division, who 
rejected the application. 

Moulvi Nuruddin Ahmed for the Petitioner. i 

Babus Umakah Mukherjee and Nares Chandra Sinha for 
the Opposite Party, 

The judgment of the Court was delivered by 

Doss J.—This isa rule calling upon the opposite party to 
show cause why the order of the Sub-Divisional Officer should 
not be set aside on the grounds, first, that no judicial enquiry 
was made as provided by law: and secondly that the compensa- 
tion awarded, was insufficient and was based on no evidence, 

Having regard to the valuation of the suit and the total 
amount awarded for the lands involved in all the analogous suits, 
we are of opinion that the Sub-Divisional Officer was exercising 
jurisdiction as a Court created under section 20f Act XXXVII 
of 1855 and as no appeal lay from his order to the Deputy 
Commissioner, on account of such valuation, an application for 
revision was made by the petitioner before the Commissioner 
under section 19, Sonthal Perganahs Justice Regulation (V of 
1893 and the Commissioner passed an order on the 2nd April, 
1908 refusing to interfere. 

We think that the Court of the Commissioner was the only 
Court which in this case could interfere under its revisional 
powers, That being so, the petitioner has no right to come up 
to this Court under section 622, Civil Procedure Code. Moreover 
assuming that this Court has jurisdiction to interfere we think 
that the Sub-Divisional Officer made sufficient judicial enquiry 
for the purposes of section 84 of the Bengal Tenancy Act, 

In the circumstances we think that the Rule must be 
discharged with costs three gold mohurs. 


A. T, M, Rule discharged, 
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Before Sir Asutosh Mookerjee, Knight, Fudge and Mr. Fustice 
Beachcroft. 


DARBARI PANJARA AND OTHERS 
v., 


BHOTI ROY," 


Recrision— High Qourt—Indian High Courts Aot (24and 25 Vict. 0.104) Sec. 15 
—Appellate jurisdiction—Sub-Deputy Collector of Sonthal Purganas— 
Sonthal Pergunnas Act (XXXVII of 1855 ),—Courts— Hjectment— Non- 
saleable tenure-—LEvecuting Court— Regulation If of 1886, Seo 2—Heecu- 
ting Court's order, if can be widened—Hules for the guidance of Civil Courts 
in the Sunthal Perguanas, Para £9-—Regulation V of 1893, Seo, 27, 


The Court of the Sub-Deputy Collector in the Sonthal Pergunnas, which 
tried a suit for rent valued less than Hs, 100, is not a Court subject to the 
appellate jurfadiction of the High Court within the meaning of section 15 of 
the Indian High Oonrts Act, In relation to that Oourt, the Court of the Com. 
missioner is the High Oourt, 

Golam Najaf v, Panchanan (1) referred to, + 

There ia a fandamental distinotion between the Courts established under 
the Bengal Oivıl Courts Act and the Qourts established under the Sonthal 
‘Pergunnas Aot, although the samg individual may preside over two different 
Courts, In the trial of civil suits in Courts established under the Bengal Civil 
Courts Act, the general Jaws and Regulations are to be applied, whereas the 
trial of suite in the Courts of offlcera under the Sonthal Pergunnas Act is 
removed from the operation of the general laws and Regulations and is governed 
by “ Directions” issued by the Lieutenant-Governor. 

A tenant whose right is not saleable may, in execution of a decree for rent, 
be, with the consent of the Deputy Oommiiasioner, evicted and the laud may 
then be resettled, The eviction in exeoution oan be effected only by the Conrt 
executing the deoree. 

Section 2 of Regalation II of 1866 was framed for the protection of 
the raiyat, 
lf the execution Court decides in favour of ejectment, the order is not to be 
carried out until it has been sanctioned by the Deputy Commissioner. The 
scope of the order as made by the exeouting Court cannot be widened by the 
Deputy Commussioner, asa matter of fact. 


Application by the Judgment-debtors. 

Application by the decree-holder for execution by ejectment. 

The petitioners were tenants. In execution of a decree _for 
refit for Rs. 82-8as. obtained in the Court of the Sub-Deputy 
Collector of Deoghur, the decree-holder obtained an order for 


* Civil Rule No. 174 of 1913, against an order of H., Allanson, Esq, 
Deputy Commissioner of Sonthal Perganas, dated the lith July, 1912, affirming 
that of E. A. Gouest, Esq., Sub-divisional Officer of Deoghur, dated the 
14th June, 1612, 


(1) (1909) 19 O. L, J. 293. 


t see in this connection Henna Lal v, Padman (1903) I, L. B. 80 Calo, 
016—Rep. 
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ejectment from a portion of the holding. The Sub-divisional 
Officer, to whom the record was submitted, recorded an opinion 
that the tenants should be evicted from the entire holdings and 
with this recommendation forwarded the record to the Deputy 
Commissioner for orders, who sanctioned eviction from the 
entire holding. The Sub-divisional Officer, on receipt of the 
record proceeded to eject the judgment-debtors and called upon 
the Sub-Deputy Collector to arrange for resettlement of the 
lands. As the judgment-debtors expressed their inability to pay 
the arrears, and as no tenant came forward to take settlement, 
the Sub-divisional Officer ordered that the decree-holder might 
keep possession for one year after which the lands should be 
returned to the Judgment-debtors, Subsequently acertain person 
offered to take settlement, and his application was granted. The 
judgment-debtors thereupon objected substantially on the ground 
that that person was no other than the decree-holder himself, 
but their objection was over-ruled both by the Sub-divisional 
Officer and the Deputy Commissioner although they offered to 
pay up judgment-debt in full. 

Babu Surendra Nath Ghosal (Amicus curae) for the 
Petitioners. 

Dr, Rash Behary Ghose and Babu Nares Chandra Sinha for 
the Opposite Party. C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J.—This Rule raises a question of first impres- 
sion as to the true scope of section 15 ofthe Indian High Courts 
Act, 1861, The solution of the question raised is by no means 
free from difficulty, which has been enhanced by the circumstance 
that the petitioners appeared in person in support of the applica- 
tion. But we have received considerable assistance from Babu 
Surendra Nath Ghosal who acted as amtcus curae and not only 
placed before us a full and clear statement of the facts of the case 
but also drew our attention tothe Legislative provisions applicable 
to the matter. 

The facts, so far as it is necessary to state them for the 
elucidation of the question of law involved, may be briefly 
narrated, The petitioners were tenants under one Bhoti Roy in 
Rohini within the Santhal Perganas. On the ist April, 1910, 
the landlord obtained adecree for Rs, 82-8-0, which was the 
arrear Of rent due for the year 1315 and the first three 
quarters of the year 1316. This decree was made by the Sub- 
Deputy Collector of Deoghur. On the 16th January, 1911, the 
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decree-holder applied to the Sub-Deputy Collector for execution 
by ejectment, on the allegation that the judgment-debtors had no 
movable property and previous applications to realise the 
judgment-debt by attachment and sale of movables had failed. 
The Sub-Deputy Collector held that under these circumstances 
the judgment-debtors might be ejected from a portion of the 
holding, and submitted the record to the Sub-divisional-Ofiicer 
for orders on the 16th January, 1911. On the -4th February, 
1911, the Sub-divisional Officer recorded his opinion that the 
tenants should be evicted from the entire holding, and with this 
recommendation forwarded the record to the Deputy Commis- 
sioner for orders. On the 37th February, 1911, the Deputy 
Commissioner sanctioned eviction from the entire holding. The 
records were then returned to the Sub-Divisional Officer who 
proceeded to eject the judgment-debtors and called upon the 
Sub-Deputy Collector to arrange for re-settlement of the lands. 
No tenant however came forward to take settlement upon pay- 
ment of the arrears due, ,The judgment-debtors also expressed 
their inability to pay the arrears. The Sub-Divisional Officer 
thereupon ordered that the decree-holder might keep possession 
for one year after which the lands should be returned to the 
judgment-debtors. Subsequently one Beni Roy offered to take 
settlement, and his application was granted, The judgment- 
debtors thereupon objected substantially on the ground that this 
Beni Roy was no other than the decree-holder himself, but their 
objection was overruled both by the Sub-Divistonal Officer and 
the Deputy Commissioner, although they offered to pay up the 
judgment-debt in full. We are now invited to set aside these 
proceedings for eviction as irregular and without jurisdiction. 
There is little room for controversy that the proceedings have 
been throughout irregular. 

Under paragraph 29 of the Statutory Rules for the guidance 
of civil Courts in the Sonthal Perganas issued by the Local 
Government on the 18th August, 1905, under section 27 of | 
Regulation V of 1893, read with section 1 clause 2 of Act 
XXXVII of 1855, a tenant whose right is not saleable may, in 
execution of a decree for rent, be, with the Deputy Commis- 
sioner’s consent, evicted, and the land may then be re-settled. 
It is plain that the eviction in execution can be effected only by 
the Court executing the decree. This view is not affected by 
section 25 of Regulation II of 1886, which provides for the 
exemption of raiyats from lability to ejectment except by order 
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of the Deputy Commissioner, In the case before us, the ques- 
tion of ejectment of the tenants from the entire holding never 
came under the consideration of the Court executing the decree. 
Section 25 of Regulation II of 1886 which was framed for the 
protection of the raiyat was never intended to be used to his 
detriment in the manner in which it has been applied in the 
case before us. The procedure contemplated by the legislature 
is that the execution Court determines whether or not the 
decree is to be executed by ejectmenf, and the safeguard is 
provided that if the execution Court decides in favour of eject- 
ment, the order is not to be carried out until it has been 
sanctioned by the Deputy Commissioner. It could never have 
been intended that the scope of the order as made by the 
execution Court should be widened by the Deputy Commis- 
sioner; aS a matter of fact, this has been done in the present 
case without any notice to the raiyat. It is further plain that 
even after the Deputy Commissioner has given his sanction, 
there may be no ejectment in fact, because, if the decree is 
satisfied, it is open to the execution Court to terminate the 
proceeding. In these circumstances, we are of opinion that the 
proceedings for ejectment of the petitioners have not been taken 
in conformity with the provisions of the Regulation and the 
Statutory Rules on the subject. 


The question now arises whether it is competent to this 
Court to interfere in the exercise of the powers conferred on it by 
section 15 of the Indian High Courts Act 1861. This power of 
superintendence can be exercised only over Courts which are 
subject to the appellate jurisdiction of the High Court. The 
question is consequently reduced to this, víz., whether the 
Courts of the Sub-Deputy Collector, the Sub-Divisional Officer 
and the Deputy Commissioner are Courts subject to the 
appellate jurisdiction of this Court. To determine this question, 
we must examine the constitution of these Courts as defined in 
Regulation V of 1893 which was framed with a view to make 
provision for the administration of criminal and civil Justice in 
the Sonthal Perganas. Section 7 of this Regulation provides for 
the establishment under the Bengal Civil Courts Act, 1887, of 
two grades of Courts, v7z., the Court of the District Judge and 
the Courts of Subordinate Judges. Section 12 provides for the 
establishment by the Local Government under the Sonthal 
Perganas Act 1855 (Act XXXVII of 1855) of four grades of 
Courts, viz., the Court of the Commissioner, the Court of the 
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Deputy Commissioner, the Courts of Sub-Divisional Officers and 
the Courts of Deputy Collectors not in charge of a Sub-division 
and Sub-Deputy Collectors. Section 9 of the Regulation defines 
the jurisdiction of the District Judge and of Subordinate Judges, 
and restricts it to suits of which the value exceeds one thousand 
rupees, and which are not excluded from their cognizance by 
Regulation III of 1872. Section 14 similarly deals with the 
question of the jurisdiction of the Courts of Deputy Collectors or 
Sub-Deputy Collectors,, Sub-Divisional Officers or the Deputy 
Commissioner. It is sufficient to state for our present purpose 
that a Sub-Deputy Collector has jurisdiction to try suits of the 
value of one hundred rupees, provided such suits are not cogni- 
zable either by a Court established in the Sonthal Perganas under 
the Bengal Civil Courts Act or by a Settlement Officer under 
the Sonthal Perganahs Settlement Regulation. It is consequent- 
ly plain that there is a fundamental distinction made in the 
Regulation between the two classes of Courts, namely, the Courts 
established under the Bengal Civil Courts Act and the Courts 
established under the Sonthal Perganahs Act. This distinction 
is accentuated by two circumstances, Inthe first place, section 2 
of the Sonthal Perganahs Act, 1855, read with section 9 of the 
Sonthal Perganas Justice Regulation, 1893, provides that in the 
trial of civil suits in Courts established under the Bengal Civil 
Courts Act, the general laws and Regulations are to be applied, 
whereas by section 1 clause 1 of the Sonthal Perganas Act 1855 
the trial of suits in the Courts of officers appointed under the 
Sonthal Perganas Act is removed from the operation of the 
general Jaws and Regulations, and by section 1 clause 2 is 
governed by " Directions” issued by the Lieutenant-Governor. 
In the second place, under section 15 of Regulation V of 1893 
the Court of the Deputy Commissioner is constituted the 
district Court and the Court of the Commissioner is constituted 
the High Court in relation to all suits tried in the Courts of 
officers appointed under section 2 of Act XXXVII of 185s. The 
position plainly is that the legislature contemplated the establish- 
ment of two entirely distinct series of Courts in the Sonthal 
Perganas, each invested with jurisdiction over specified classes 
of cases to be tried according to the procedure prescribed for 
each class. In the case before us, as already stated, the suit 
for rent was valued at less than one thousand rupees, and was 
rightly tried in the Court of the sub-Deputy Collector. The 
execution proceeding was properly commenced in the Court 
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in which the suit had been brought and the decree made. In pavit. 

relation to that Court, the Court of the Commissioner is the 1944.. 

High Court, and it is impossible for us to hold that the nas Darbar Pama 
: - i j t O 

of the Sub-Deputy'Collector is a Court subject to the appellate gil Roy; 


jurisdiction of this High Court. It has been contended. that eae 
the market value of the land from which the petitioners have  — MevAeryetyile 
been ejected may be proved to exceed rupees one thousand in ~ 
value, But this is a circumstance obviously immaterial for the 
determination of the question raised before us. The Sub-Deputy 
Collector had unquestionably jurisdiction to entertain the suit 
for rent, to make a decree therein, and to execute that decree, 


if need be, by ejectment of the judgment-dedtors from their ` 


holding. The Court of the Sub-Deputy Collector in this matter Faj 

is subordinate to the Court of the Sub-Divisional Officer, the Teng 
Deputy Commissioner and the Commissioner ; it cannot in any bengah, 
sense be deemed subject to the appellate jurisdiction of this re 
Court. It has finally been argued that inasmuch as the same oot 
person is appointed to act as Sub-Divisional Officer and Subordi- -- -- eeu 
nate Judge, while the same individual fs appointed to discharge gh 


the duties of the Deputy Commissioner and the disrict Judge; 
their orders as Sub-Divisional Officer or as Deputy Commissione? 
are subject to the superintendence of this High Court precisely 
in the same manner as the orders passed by them in their. 
capacity as Subordinate Judge or District Judge. This argument 
18 obviously fallacious, We are concerned not with the 
individuals who preside over Courts, but with the Courts ‘ad 
Institutions or Tribunals empowered to hear and determine 
controversies between parties litigants. From this point of 
view, the Court of the Sub-Divisional Officer is entirely distinct 
from the Court of the Subordinate Judge. The case before us 
has no analogy to the cases to which our attention was drawn ` 
on behalf of the petitioners, namely Abdul Karim vy. Municipal 
Oficer (1) afirmed by the Judicial Committee in Municipal 
Officer v, Ismail (2) Rétmbat v, Marian (3), in which the 
question arose as to the status of the Resident and Assistant 
Resident at Aden and Jn re Thomson (4), where the question 
arose as to the status of the Court of Recorder of Moulmein, 
No useful assistance can be derived from these cases, as the 
question raised before us must be determined in view of the 
nature of the constitution of the Courts in the Sonthal 


_ (1) (1008) I, L. R. 27 Bom, 578, (8) (1909) I. L, R, 84 Bom, 267, 
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Perganahs established under section 2 of the Sonthal Perganahs 
Act 1855. The view we take is in accord with that adopted in 
Golam Najaf Miah v. Panchanan Gupta (1) by Doss and 
Richardson JJ. 

The result is that this Rule is discharged, but we make no 
order as to costs, 


A. TM, Rule discharged, 


(1) (1999) 19 Or L, J. 292. 
Before Sır Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fusttce Beachcroft. 


UMA CHARAN MONDAL AND OTHERS 
v 


MIDNAPUR ZEMINDARI Co.* 


Rerision=High Court-—Indian High Oourts Aot (24 and 25 Viet, O. 104), 
Sec, 15—Fair rent, settlement of—Rerenne Oficer- Ohota Nagpur 
Tenancy Act (VI B. C. of 1908), Seo. 85—Appeal, relief by. 


The superintendence vested*in the High Oourt by seotion 15 of the Indian 
High Qourts Act, can be exercised only over Courts which are subject to the 
appellate jurisdiction of the High Court, The Court of a Revenue Officer 
in which a proceeding for settlement of fair rents has been instituted under 
seclion 85 of the Chota Nagpur Tenancy Act is not a Court subject to the 
appellate jurisdiction of the High Court, but is subordinate to the Qom- 
missioner. 

For the purposes of the application of the power of superintendence vested 
in the High Court under section 15 of the Indian High Courts Aot, it is not 
necessary that an appeal should lie to the High Court in the very proceeding 
in which the power of superintendence 1s involved ; in fact, if the party 
aggrieved is entitled to relief by way of appeal, it is not necessary for him to 
invoke the exercise of the power of superintendence, 

Cases under Aot X of 1859 distinguished, 

Madho Prakash v. Murli Manohar (1), Ram Lochan v, Beni Prasad (2) 
and Kartio yv. Gorachand (3) distinguished, 


Application for revision by the Defendants. 


Application for settlement of fair rents under section 85 of 
the Chota Nagpur Tenancy Act. 


The opposite party commenced a suit for recovery of pos- 
session of landsin the occupation of the petitioners as under- 
tenure-holders onthe allegation that they were purchasers of 


* Civil Rules Nos. 110 to 117 of 19.3, in respect of proceedings before 
Sir, BK Roy, Settlement Officer of Chota Nagpur, under section 865 of the 
Ohota Nagpur Tenancy Aot, 1903, 


(1) (1888) I. L. R. 6 All. 406, (2) (1908) L. R 86 Oalo, 253:9 O, L, J 126, 
~ (8) (1918) 179 L, J. 688; I. L, B, 4) Oalo, 618, 


Vor, KIK l Hiatt čovt?. 


the superior tenure at a sale for arrears of rent and as such were 
entitled to avoid all under-tenures granted after the creation of 
the tenure. The District Judge held that the plaintiffs were 
not entitled to avoid the under-tenures, but gave them a decla- 
ration that they were entitled to enhance the rent payable. 
Both the plaintifs and the defendants preferred appeals to the 
High Court. During the pendency of these appeals, the plaintiffs 
instituted proceedings in the Court of the Settlement Officer 
of Chota Nagpur for settlement of fair rents under section 85 of 
the Chota Nagpur Tenancy Act ahd for enhancement of the 
rent of the under-tenure. The defendants applied to the High 
Court for an order upon the Settlement Officer to stay the trial 
of the proceedings instituted before him pending the determina- 
tion of the appeals to the High Court. 
Babu Kshetra Mohan Sen for the Petitioners, 
Babu Foges Chandra Roy for the Opposite Party, c. A. v. 
The judgment of the Court was delivered by 


Mookerjee J.—This Rule raises a question of first impression 
as to the jurisdiction of this Court to exercise the power of 
superintendence it possesses under section 15 of the Indian High 
Courts Act 1861 in relation to a proceeding for settlement of fair 
rents before a Revenue Officer under section 85 of the Chota 
Nagpur Tenancy Act, 1908. The circumstances under which 
the question has been raised for decision may be briefly 
narrated. 

The opposite party commenced a suit for recovery of 
possession of lands in the occupation of the petitioners as under- 
tenure-holders on the allegation that they were purchasers of 
the superior tenure at a sale for arrears of rent, and as such were 
entitled to avoid all under-tenures granted after the creation 
of the tenure. The District Judge has held that the plaintiffs are 
not entitled to avoid the under-tenures, but he has given them a 
declaration that they are entitled to enhance the rent payable, 
The defendants have appealed to this Court against the decreé 
of the District Judge, and the plaintiffs repondents have preferred 
across appeal, During the pendency of the appeal in this 
Court, the plaintiffs have instituted proceedings in the Court 
of the Settlement Officer of Chota Nagpur for settlement of fair 
rents under section 85 of the Chota Nagpur Tenancy Act, 1908, 
and for enhancement of the rent of the under-tenure from 
Rs. 1-4 a year to Rs. 480 a year. The defendants have applied 
to this Court for an order upon the Settlement Officer to stay 
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the trial of the proceedings instituted before him pending the 
determination of the appeal and cross-appeal preferred to this 
Court. It is urged on behalf of the petitioner that ifthe appeal 
succeeds, the proceedings for the settlement of fair rents will 
become nugatory, and that the same result will follow if the 
cross-appeal succeeds and the plaintifs become entitled to a 
decree for ejectment ; in other words, fair rent may have to be 
assessed only in the contingency of the failure of both the 
appeal and the cross-appeal. It has been contended under these 
circumstances that it is obviously desirable that the question 
of the settlement of fair rents should not be investigated during 
the pendency of the appeal and the cross-appeal in this Court. 
This position has not been seriously controverted by the, 
plaintiffs opposite party. But it has been argued on their behalf 
that this Court has no jurisdiction to issue any direction to 
the Settlement Officer, in respect of the proceedings under 
section 85. 


It is plain that if this Court is competent to give any 
directions to the Settlement Officer in respect of the proceedings 
instituted before him, it can do so only in exercise of the power 
of superintendence vested in it by section 15 of the Indian High 
Courts Act 1861. This power of superintendence can be 
exercised only over Courts which are subject to the appellate 
jurisdiction of the High Court. The question consequently 
arises, whether the Court of a Revenue Officer in which a 


~ proceeding for settlement of fair rents has been instituted under 


section 85 of the Chota Nagpur Tenancy Act is a Court subject 
to the appellate jurisdiction of this High Court, Sub-section 4 
of section 85 provides that when a settlement of rents is made, an 
appeal shall lie from such settlement in the prescribed manner 
and to the prescribed officer. Clause 8 of sub-section 2 of 
section 264 authorises the Local Government to make rules with 
a view to prescribe the officer to whom and the manner in which 
appeals shall lie from orders or decisions passed by Revenue 
Officers under section 85. Onthe 18th June 1909, the Local 
Government framed rules to the effect that when rent has been 
settled by an Assistant Settlement Officer, -the appeal shall lie 
to the Settlement Officer to whom the Assistant Settlement 
Officer is subordinate, and when rent has been settled by a 
Settlement Officer himself, the appeal shall lie to the Commis- 
sioner, It is plain consequently that where, as here, the 
proceeding for settlement of fair rent is instituted in the Court 
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of a Settlement Officer, that Court is subordinate to the Commis- 
sioner. Our attention has not been drawn to any statutory 
provision or rule which makes the Commissioner or the 
Settlement Officer subordinate to the appellate jurisdiction of 
this Court. For the purposes of the application of the power of 
superintendence vested in this Court under section 15 of the 
Indian High Courts Act, it is not necessary that an appeal should 
lie to this Court in the very proceeding in which the power of 
superintendence is invoked ; in fact, “ifthe party aggrieved is 
entitled to relief by way of appeal, it is not necessary for him to 
invoke the exercise of the power of superintendence. To take 
one illustration, an appeal to this Court is barred under section 
102 of the Civil Procedure Code of 1908, when the amount or 
value of the subject-matter of a suit of the nature cognizable 
by a Court of Small Causes does not exceed five hundred 
rupees; in sucha case if the suit has been tried by a Court 
subject to the appellate jurisdiction of this Court, the exercise 
of our power of superintendence mat be invoked Shamdanee v. 
Bhojoo Ram (1) Rama Baty. Trim Bak (2) provided that the 
case is of such a nature as to require the interference of this 
Court in the exercise of its extraordinary powers. But wherea 
Court is made subordinate to the appellate jurisdiction of a 
tribunal, different from and no way subordinate to this Court, 
it cannot reasonably he held that the Court is subordinate to the 
appellate jurisdiction of this High Court. An analogy is 
furnished by the decision in Darbart Panjara v. Bhott Roy (3), 
where it was pointed out that in the Sonthal Perganahs 
there are two entirely distinct series of Courts, original and 
appellate, and that the distinction is fundamental although the 
same individual may preside over two different Courts. The 
cases in which ic has been ruled that the High Court has juris- 
diction to interfere with the orders of Collectors and Deputy- 
Collectors under Act X of 1859 are clearly distinguishable. 
Huro Mohun v. Kedarnath (4), Bhayrub Chunder v. Shama 
Soonderee (5), Gobind Coomar v. Kisto Coomar (6), Deanutoollah v. 
Nowab Nazim (7), Gudadhur v. Nund Lal (8), Sreemutty Nassir 
Fan v. Akbur Moszoomdar (9), Nilmont Singh vw. Taranath (10), 

(1) (1874) 22 W. R. 4d (2) (1872) 9 Bom. H, O. R, 288. 

(8) (1914) 19 0. L. J 294 

(4) (1866) 5 W. B. Act X25, (5) (1866) 6 W. B. Act X, 68. 

(8) (isen) 7 W. R. b20; B. L. R. Sup. 714 

(7) (1868) 10 W. R. Bil; 1 B, L. R, A. 0, 21 
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(8) (1869) 12 W R, 408, (9) (1871) 15 W. B, 418, 
(10) (1882) I. L, B. 9 Galo, 295. 
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Mohunt Gobinda v, Lakhun Parida (1), Chaitan Patgost v, 


Kunja Behari (2). The provisions, it may be pointed out, 
for appeals under Act X of 1859, are on entirely diferent lines 
from those prescribed by the Chota Nagpur Tenancy Act, 1908. 
The cases of Madho Prakash v. Murli Manohar (3), aad Ram 
Lochan v, Beni Prasad (4) deal respectively with the question 
of procedure in Revenue Courts, and the procedure applicable 
to execution of decrees transferred from Revenue Courts to civil 


‘Courts ; the principle appficable to those matters does not in any 


way assist the contention of the petitioners, Nor does the case 
of Kartice Chandra v. Gorachand (5) advance the argument of 
the petitioners. That decision is an authority for the proposi- 
tion that proceedings on applications for enhancement of rent 
under the provisions of sections 27 to 30 of the Chota Nagpur 
Tenancy Act are judicial proceedings before the Deputy Commis- 
sioner who is for this purpose a Court subordinate to the appel- 
late jurisdiction of this High Court. Reliance was placed in 
support of this view on the Circumstances that under section 224 
an appeal does, under certain circumstances, lie from the judg- 
ment of a Deputy Commissioner to the Judicial Commissioner 
and in certain other circumstances to the High Court. The 
case before us stands plainly ona wholly different footing. It 
would in our opinion be anomalous to hold that where, by 
statute, superintendence over a Revenue Officer is vested ina 
particular matter in the Commissioner and the Board of Revenue, 
the Revenue Officer should be deemed even for the purposes of 
that particular proceeding a Court subordinate to the appellate 
jurisdiction of this High Court. In our opinion, section 15 of 
the Indian High Courts Act 1861 has no application to proceed- 
ings for settlement of fair rents instituted before a Revenue 


“Officer under section 85 of the Chota Nagpur Tenancy Act, 1908, 


In this view the Rule must be discharged with costs one 


-gold mohur. 


The other Rules, it is conceded will be governed by this 


‘judgment, and will consequently be discharged, but there will 
‘be no order for costs in those Rules. 


A. T.M. Riles discharged, 
(1) (1906) 8 ©. L. J, 48; 11 0. W. N, 112. 
(2) (1911) 1, L. R 38 Calo 8382; 14 0. L. J. 284, . 
(3) (183) I. L. R, 5 All. 406. 
4) (1908) 1. L. R. 86 Ualo, 252; 90, L. J. 143, 
(5) (1912) 17 0. L. J, 598 ; I. L. R. 40 Cale, 518, 
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Before Mr. ¥ustice Fletcher and Mr. Fustice N. Chatterjee. 
UMESH CHANDRA MUKHOPADHAYA 


v. 
NIBARAN CHANDRA KONWAR AND OTHERS." 

Injunction— Discretionary order—Appeal—Appellant, what to prove, 

An order of injunction is a discretionary order and it is essential for a 
party appealing against a discretionary order to prove that the Court against 
whose judgment the appeal is preferred acted in the exercise of its discretion 
wrongly in not granting the mandatory injunction. 

Appeal by the Plaintiff. 

Suit to obtain perpetual injunction restraining the defendant 
from proceeding with a certain building. 

The property on which the building was erected, formed 
part of that which belonged to three persons. The defendant 
obtained a permanent lease from the eight anna co-sharer and 
the plaintiff was a purchaser from 2 four-anna co-sharer. The 
plaintiff after his purchase, instituted a suit for partition and in 
the partition, amongst other properties, the plot of land on which 
the building was erected, was allotted to him as a portion of the 
land that was purchased by him. The plaintiff did not sue to 
eject him from the land but prayed for an injunction. 

Dr. Dwarka Nath Milter and Babu Bejoy Kumar Bhatta- 
chasjee for the Appellant. 

Babus Mahendra Nath Ray, Biraj Mohon Majumdar and 
Monmotho Nath Ray for the Respondents. 

The judgments ofthe Court were as follows : 


Fletcher J.—This is an appeal brought against a judgment 
and decree passed by the learned Subordinate Judge of Hooghly 
dated the 3rd May, 1911, by which he reversed the decree of the 
Munsiff passed in the Court of first instant. The suit was 
brought by the plaintiff to obtain a perpetual injunction restrain- 
ing the defendant from proceeding with a certain building which 
he commenced to erect upon a small piece of land at Howrah. 
During the pendency of the proceedings inthe Court of first 
instance, the plaintiff applied for and obtained an interlocutory 
injunction restraining the defendant from proceeding further 
with the’building. Notice of that injunction was duly served 


* Appeal from Appellate Decree No 1925 of 1911, sgainst the decree of 
Babu Jogendra Nath Chakrabarti, Subordinate Judge, Ist Court of Hooghly, 
dated the 8rd May 1911, reversing that of Babu Paroda Kinkar Mukerjee, 
Munalff, 8rd Qourt, at Howra, dated the 32nd July, 1910, a 
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upon the defendant but he wrongly and contem;tuously dis- 
obeyed that injunction and completed the building before the 
trial was finished. (It is alleged by the plaintiff but denied by 
the defendant that the building was completed after the date of 
the granting of the interlocutory injunction.) The plaintiff 
proceeded with the trial of the suit and the Munsiff granted a 
mandatory injunction directing the defendant to pull down the 
building that he had erected upon the piece of land. On appeal 
‘the learned Subordinaté& Judge reversed that decision, 


The title to the property appears to have come through 
certain co-owners originally. A gentleman of the name of 
Shyama Charan Lahiri had 4 annas share. Another gentleman 
of the name of Radhika Lahiri had also a 4 annas share and 
certain other persons known as the Khan Bhaduris were entitled 
to the remaining 8 annas share. It appears from the evidence 
that many years ago one Sarat Chandra Mookerjee was in 
possession of this land. What the nature of his interest was, it 
does not appear clearly frofo the judgment ; but he had, as the 
learned Subordinate Judge nds, a transferable interest and he 
or rather his widow transferred that interest tothe persons who 
are called the Khan Bhaduris, The Khan Bhaduris first of all, 
granted a lease for 7 years to the defendant. Then after the 
expiration of the term of the lease, the Khan Bhaduris in 1902 
executed a fpotfak confirming a permanent tenancy on the 
defendant and the defendant erected what was called during the 
‘arguments in this case a pucca, at any rate, a brick-built building 
with a corrugated iron roof which cost him at least Rs. 1,000. 
It appears that the defendant had to pay a sum of Rs. 749 as 
premium to obtain from the Khan Bhaduris this permanent 
‘tenancy of the property. So it appears that he did spend a 
considerable sum of money to obtain this permanent tenure. 
Then the next fact is that of the plaintiff’s purchase. In 1903 
-the plaintiff purchased from Shyama Charan Lahiri who, as I 
-have already stated, was a 4 anna co-sharer of the property, his 
share of the land. He then instituted a suit for partition and in 
-the partition, amongst other properties, this plot of land was 
“allotted to him as a portion of the land that was purchased by 
“him. Nothing apparently—nor we are told and it appears from 
-the judgment——was said about any permanent tenure having been 
- created over this property. Then the defendant commenced 
“this building which apparently is of considerable value, as he 
intends to carry. on there his business as grocer. The present 
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plaintif did not sus to eject him from the land but he prayed for CIVIL, 
an injunction and an injunction only restraining the defendant 1913. 
from erecting the building and the Court of first instance directed Umesh Ohandra 
that the defendant should pull down the building which had D 

; i Nibaran Ohandra. 
already been finished. Itis very difficult to see what possible = 


advantage plaintiff would get by the pulling down of such a valu- ay A 
able building. Tne rentis far better secured ona piece of land 
with a valuable building on it than a bare piece of land in the 
town of Howrah. The learned Subordinate Judge seems to have 
formed certain conclusions of his own. Weare told that there is 
no evidence to support them and that it may be that the learned 

_ Judge found those conclusions on the conduct of the plaintiff and. 
the Khan Bnaduris woich are not warranted by the evidence, 
The fact remains that an order of injunction is a discretionary 
order and it 18 essential for a party appealing against a discre- 
tionary order to prove that the Court against wnose judgment 
the appeal is preferred acted in the exercise of its discretion: 
wrongly in not granting the mandatory injunction. I have listened 
to the argument that nas been advance&é before us by Dr. Dwarka- 
Nath Mitter who appears for the defendant and, in my opinion, 
“he has not shown any ground on which we can say that the 
learned Subordinate Judge wrongly exercised his discretion. 
when he retused to grant an injunction directing the detendant 
to pull down such a valuable building on this small piece ot land, 
I am not quite sure what I would have done if I had been trying 
the case myself ; but it is not necessary to express dny opinion 
in the matter, All I need say is that the appellant has tailed to 
satisfy me that the learned Subordinate Judge wrongly exercised 
hig discretion when he retused to direct the deieuuant to pull 
down the oulding. J express no opinion on ibe two cases that 
have been cited betore us, one reported in Ssatk Khan dali vy, 
fesionjs (1) and the other reported in Foy Sankari v, Bharat \2). 
Fnat-poiut may be left open to pe dealt wath, 1! necessary, in 
some future proceediags if the same arise. Tue preseat appeal 
must fail and is accordingly dismissed witn costs, 


N. Chatterjee J—I agree, 


A. TM, Appeal dismissed, 
(1) (1896) 10, W, NÑ., 62. (2) 1899) I, L. R, 26 velo 484, 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and 


Mr, Fustice Beachcroft. 
OIYIL. MOHENDRA NATH BISWAS AND OTHERS 
1914, v, 
Saa 35 SYAM LAL BANERJEE AND ANOTHER." 
gak. i Temporary settlement Permanent lease— Omission to make entry in settlement 


records, effect of—Oontractual obligation. 


The mere omission of the settlement authorities to make an entry in the 
settlement records in reapeot of the tenure and under-tenure cannot affect the 
rights of the parties, . 

The effect of re-settlement by Government with the original temporary 
settlument-holders, is to keep alive the contractual obligation of the subordi- 
nate holders as amongst themselves, Their mghts and obligations are mutual, 

Appeal by the Defendants. 

Suit for rent. 

A and B held lands under the Government under a 
temporary settlement, which was not to expire till the year 1890. 
During the currency of the settlement, they granted a per- 
manent sub-lease to the plaintiffs respondents on the goth 
December, 1873. The grantors and grantees were aware of the 
precarious nature of their interest, but the parties assumed that 
upon the expiry of the current term of settlement the Govern- 
ment would renew the lease in favour of the grantors. The 
grantees agreed that if at any future time the Government im- 
posed an additional revenue, the grantees themselves would bear 
the additional burden in proportion to the area of land held by 
them. On the 4th February, 1874, the lessees granted a per- 
manent sub-lease to one of the grantors on the same terms as 
they held under the lease. The sub-lessee and his successors 
were in occupation of the land. The settlement from time to 
time was renewed by the Government in favour of the original 
settlement-holders or their representatives. In the course of the 
last settlement, the under-tenures for some unexplained reason 
were not mentioned in the settlement records. The question 
in appeal was, whether the relationship of landlord and tenant 
existed between the parties. 

Babu Brojo Lal Chuckerbuty (for Babu Fadu Nath Kanjs- 
Jal) for the Appellants. 

Babu Surendra Chunder Sen for the Respondents. 

The judgment of the Court was delivered by 


* Appeal from Appellate Deoreé No. 28:7 of 1911, against the decree of 
Babu Chandra Bhusan Banerjee, Subordinate Judge of Khulna, dated the 26th 
May, 1911, afirmıng that of Babu Hem Chandra Roge, Munk of Bagerhat, 
dated the 28th May, 1010, 


— 
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Mookerjee J.—This is an appeal by the defendants in a suit 
for rent, and the question in controversy is whether the relation- 
ship of landlord and tenant subsists between the parties. The 
facts necessary for the determination of this question may be 
briefly stated. 


Sri Nath Bhadra and Sri Nath Biswas held lands under the 
Government under a temporary settlement which was not to 
expire till the year 1890. During the currency of this settlement, 
they granted a permanent sub-lease to the plaintifls respondents, 
onthe 30th December 1873. The Grantors and the grantees 
were aware of the precarious nature of their interest ; but the 
parties assumed that upon the expiry of the then current term 
of settlement the Government would renew the lease in favour 
of the grantors, possibly, upon payment of enhanced revenue, 
The grantees accordingly agreed that if at any future time the 
Government imposed an additional revenue, the grantees 
themselves would bear the additional burden in proportion to 
the area of land held by them. On the 4th February 1874 
the lessess under the lease of the 3¢th December 1873 granted a 
permanent sub-lease to one of the grantors. Here, again, a 
provision was inserted to the effect that if the revenue was 
increased upon a future settlement, the tenant would bear the 
burden in proportion to the land in his possession, Ever since 
then, the sub-lessee and his successors in interest have been in 
occupation of the land. The settlement has been from time to 
time renewed by the Government in favour of the original 
settlement-holders or their representatives. In the course of the 
last settlement, the under-tenures for some unexplained reason 
were not mentioned in the settlement records. In answer to the 
present suit for rent the defendants, the sub-lessees under the 
permanent sub-lease of the 4th September 1874, contend that 
` the plaintiffs are no longer entitled to recover rent from them 
inasmuch as their tenures have not been recognised by the 
settlement authorities. This contention is obviously without 
foundation. The mere omission of the settlement authorities 
to make an entry in the settlement records in respect of the 
tenure and under-tenure cannot affect the rights of the parties, 
On the other hand, it cannot be disputed for a moment that the 
effect of the resettlement by the Government with the original 
settlement-holders was to keep alive the contractual obligation 
of the subordinate holders as amongst themselves. This position 
is supported by the decision of the Judicial Committee in thg 
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case of Pria Nath Das v, Ramtaran Chatterjee (1), and in fact 
accords with the view taken by this Court in an earlier litigation 
between these very parties which arose upon the termination 
ofa previous settlement. It has been contended, however, that 
a different view of the rights and obligations of the parties should 
be taken on this occasion, because the tenure and under-tenure 
have not been recorded in the course of the settlement now 
current. As we have already explained, this circumstance does 
not in our opinion affect the position of the parties. Their 
rights and obligations are mutual; the plaintiffs are bound 
to make good the title of the defendants as soon as by virtue 
of the re-settlement they are placed in a position to continue 
the lease in favour ofthe defendants, and, similarly, the defen- 
dants aré under an obligation to continue as tenants under the 
plaintiffs on the basis of the lease of the 4th February 1874 and 
to pay rent accordingly. In this view the plaintiffs have been 
rightly allowed a decree for rent as against the defendants. 

The result is that the decree of the Subordinate-Judge must 
be affirmed and this appeal dismissed with costs. 


A. TM, Appeal dismissed, 
(1) (1908) I. L. R. 30 Cale. 811, 


Before Sty Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
Beachcroft. 


SAMED SHEIKH i 
v. 
NABA NEPAL GHOSE AND OTHERS." 


Appeal—Order rafusing to set aside exparte decree— Bengal Tenancy Aot 
(VIII of 1885), Becs 143, Sub-seo, (8), 153— Ciril Procedure Code (Act 
F of 1908), 0. 41, R. 21, O. 43, R. 1 el. (t)—Appeal, rehearing of, apphoa- 
tion Jor—Application in suit—! Sint. 

No ‘appeal lies to the High Oourt under section 168 of the Bengal Tenancy 
Act- from an order refusing to hear an application under Order 41, Bule 21 of 
the Code of Civil Procedure to have an appeal from a deoree in g rent suit 
valued leas than Rs, 100, reheard in the presence ofthe respondent, An applis 
cation to rehear the appeal is an application in the suit, 

Achha Mian v, Durga Churn (1) referred to, 

The term ‘suit’ inclndes the appellate stage ; it even ingludes the execution 
proceedings based on the final decree made in the suit. 

* Fırat Appeal from Order No, 196 of 1912, against an order of Babu 
Chandra Bhusan Bauerjee, Subordinate Judge of Khulna; dated the 26th 
January, 1014. 

Zo a (1) (1897) L L, B, 25 Oalo, 146; 2 0, W, N. 18%, 


Vor. KIK ; HIGH COURT, 


Batasu v.-Jaitt (1) Gagan v A. Casperex (2) and Shyama Charan y, 
Dabsndra (3) referred to. 


Sub-seatioa (2) of nection 143 of the Bengal Tenancy Act makes Order 43 
Rale 1 el. (¢) of the Goda of Oivil Procedure applicable subject to the operation 
of the restrictive provision of section 153 of the Bengal Tenancy Act, 

Appeal by the Defendant, ; 

Suit for recovery of arrears of rent valued less than Rs. 100. 

The Court of first instance dismissed the suit on the merits. 
The decree was reversed on appeal, tHe respondent not appear- 
ing. The respondent made an application under Order 41, 
Rule 21 of the Code of Civil Procedure to have the appeal 
reheard in his presence. The Court refused the application. 
The question in second appeal was whether the appeal was 
competent. 


Babu Bimal Chunder Das Gupta (for Babu Fadu Nath 
Kanjilalj for the Appellant. 


Babus Narendra Chandra Bosu, Charu Chunder Biswas and 
Sarat Chunder Mukerjee for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the defendant against 
an order by which the Court of appeal below has refused to 
rehear the appeal heard exfarte in his absence. The suit was for 
recovery of arrears of rent; the claim was valued at less than 
Rs. 100 in the Court of first instance and was dismissed on the 
merits. The plaintiffs appealed against this decree of dismissal, 
‘At the hearing of the appeal, the respondent was not represented 
and the appeal was decreed exparte. He then made an application 
under Order 41, Rule 21 of the Code of Civil Procedure to have 
the appeal reheard in his presence. The Court refused the 
application. The present appeal is directed against that order. 

The first question for consideration is, whether the appeal is 
competent, under sub-section 2 of section 143 of the Bengal 
Tenancy Act, the Code of Civil Procedure applies to all suits 
between landlord and tenant subject to any rules made by the 
High Court under sub-section (1) and subject also to the pro- 
visions of the Bengal Tenancy Act. On behalf of the appellant 
it has been argued that the order in question is open to appeal 
“under Order 43, Rule 1, clause (A) of the Code of Civil Procedure. 
“But before this contention can be accepted, we must examine, 
- whether there is any provision of the Bengal Tenancy Act which 
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bars the right of appeal. In our opinion, section 153 is clearly a 
bar. That section provides that an appeal shall not lie from any 
order passed, whether in the first instance or on appeal, in any 
suit instituted by a landlord for the recovery of rent, where the 
order is passed by aSubordinate Judge and the amount claimed 
in the suit does not exceed Rs. 100, unless the order has decided 
one or more of certain specified points. It isnot suggested that 
the order agairst which the present appeal has been preferred 
decides any question of this character. The point for considera- 
tion‘ therefore reduces itself to this—Is this an order passed in a 
suit instituted by a landlord for recovery of rent ? The learned 
vakil for the appellant has not disputed that the term ‘suit’ 
includes the appellate stage. This indeed is clear from the 
decision in the case of Gagan Chand Sardar v. A. Caspersz (1) 
and Batasu v. Jati (2). In fact, it has been held in the case of 
Shyama Charan Mitter v. Debendra Nath Mukerjee (3) that the 
term ‘suit’ includes even, the execution proceedings based 
on the final decree made in the suit. It has been argued, however, 
that an application to rehear an appeal is not an application in 
the suit but is an extraneous proceeding which, if granted, tn 
effect revives the appeal. In our opinion there is no force in this 
contention, and the application to rehear the appeal is clearly 
an application in the suit. This view 1s supported by the decision 
in the case of dchha Mian Chowdhry v. Durga Chuin Law (4), 
where it was held that an application to review an order made 
in a suit is a proceeding in the suit itself. The case before us is 
obviously very much stronger. Finally, we have been invited to 
contrast the language of clause (¢) of Rule 1 of Order 43 with 
that of clauses (c), (d) and (x) and to hold that the absence of the 
restrictive words “in a case open to appeal” from clause (7) 
supports the right of appeal claimed by the appellant. But this 
contention is obviously fallacious ; the crucial point of the matter 
is that sub-section (2) of section 143 of the Bengal Tenancy Act 
which makes Order 43, Rule 1, clause (¢) of the Civil Procedure 
applicable, makes it applicable subject to the operation of the 
restriction of section 153 of the Bengal Tenancy Act. 

Tt follows that this appeal must be deemed barred under 
section 153 of the Bengal Tenancy Act, and consequently dis- 
missed with costs. We assess the hearing fee at one gold mohur. 


A, T.M, Appeal dismissed, 


(1) (1807) 4.0, W. N. 44, (8) (3F00) I.1. R 27 Cale, 484; 4 C. W. N. 269 
(2) 10899) 8 0. W. N.LXJJ, (4) Q617) LL R. 25 Cale, 1465 2C. W.N. 157 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beachcrof?. 
LAKHAN JENA AND OTHERS 
v. 
ARJUN NAIK.* 
Dandidari right—Assigniment—Personal right—Estoppel—Licensee accepting 
and acting under, if can question licensor’s title. 

Every arrangement which places a restriction upon a man’s right to exercise 
his trade or calling tends to create a monopojy and is void as against public 
policy. 

Shaikh Kalu v. Ram Saran Bhagat (1) and Somu Pillai v. The Municipal 
Council, Mayabharam (2) referred to. 


But there is nothing illegal or contrary to public policy inthe Government 
allowing a market to be held on its land, and taking measures to restrict the 
admission of brokers. The broker who receives a license, authorising him to 
exercise his calling in the market, cannot force himself upon any seller or 
purchaser; he is at liberty to enter the market and to: exercise his calling, if 
any body should employ him. 


It is common right to all His Majesty’s® subjects to open their shops and 
sell what they please, which can be restricted only by the legislature. 


Rossi v. Edinburgh Corporation (3) referred to. 


The fact that the right of dandidari (i.e. the right of negotiating the sale 
of paddy and other produce in a market place and receiving as remuneration 
for his services a commission from the seller and the buyer who may choose to 
employ him) is granted by Government to the highest bidder affords some 
indication that the personal element does not enter into consideration when 
the grant is made. The fact that suchright is frequently transferred and the 
transferee is allowed to exercise the right under the license in the same 
manner as the transferor shows that the right is not a personal one, 


The rule of estoppel which binds landlords and tenants, mortgagors and 
mortgagees, bailors and bailees, applies to employees and contracting parties 
generally, who cannot accept the benefits of the contract, and yet when’ called 
upon to perform their duties under it, repudiate it as made without right or as 
otherwise wanting in force, provided the contract is net actually in violation 
of law or wholly vold. The assignee or the licensee of any right, accepted 
and acted under, is accordingly estopped to deny the authority from which 
the right proceeds, 


* Appeal from Appellate Decree No. 1220 of 1911, against the decree of 
Babu Narendra Krishna Dutt, Subordinate Judge of Cuttack, dated the oth 
February, 1911, confirming that of Babu Nirmal Chandra Mitter, Munsiff of 
Puri, dated the goth April, 1910. 


| (1) (1909) 9 C. L. J. 216; 13 C. W. N. 388 (389). 
(a) (1908) I. L. R. 28 Mad. 520, 


(3) (1905) A. C, 21 (26), 
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Lawes v. Purser (1), Noton v, Brookes (2) Crossley v, Dixon (3) and Kinsman 
v. Parkes (4) referred to. 


Appeal by the defendants. 
Suit for recovery of money due on a contract, 


The plaintiff purchased at a public auction held at the instance 
of Government, the roadside lands on the bank of a river, together 
with what is called the Dandidari right, for one year. The defend- 
ants took an assignment Yrom him of the Dandidari right and 
commenced at once to exercise the calling of a broker in the 
market place by virtue. of the Government license which was made 
over to them, Although they were profited by the transaction, they 
withheld payment of the money they agreed to pay. The plaintiff 
consequently instituted this. suit for recovery of the consideration 
with damages for unlawful detention of his money, The defence 
was a denial of the alleged transaction in every particular. The 
Courts below decreed the suit. Hence this appeal. 


Babus Provas Chunder Mitler and Susil Madhub Mullick for 
the Appellants. 

Babus Bepin Behary Ghose and Bankim Chunder Mukerji for the 
Respondent. C, Ae V. 


The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the defendants in a suit 
for recovery of money due on a contract. The circumstances 
under which the Courts below have concurrently sustained the claim 
of the plaintiff may be- briefly recited. In 1909, at a public auction 
held at the instance of Government, the plaintiff purchased for a sum 
of Rs 445 the roadside lands on the bank of the river Bhargavi, 
situated on the ninth mile of the Jagannath Road, together with what 
is called the Dandidari right, for the year r1g09-1910. The term 
Dandidar literally means a measurer, and is applied to signify a 
broker who negotiates the sale of paddy and other produce ina 
market place and recelves as remuneration for his services a commis- 
sion from the seller and the buyer who may choose to employ him. - 
The plaintiff, as the highest bidder, was accepted as purchaser of the 
lands and of the Dandidari right for the period mentoined; and it ig 
clear from the lease granted to him by Government on the 6th May, 


(1) (1856) 6 E. & B. 930; 106 R. R, 868, 
(2) (1861) 7 H. & N. 499; 126 R. R. 540, 
(a) (1863) 10 H. L, C, 293; 138 R. R. 160. (4) (1858) 18 Howard., 289, 
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1909, that he became entitled to occupy the lands for one year 
andto exercise the calling ofa broker in the market held thereon 
during that period. The case for the plaintiff is that on the 25th 
April 1909, the defendants took an assignment from him of the 
Dandidari right for a consideration of Rs. 622-8 as., that they commen- 
ced at once to exercise the calling of a broker in the market place by 
virtue of the Government license which was made over to them,.and 
that although they have profited by the transaction, they have with- 
held payment ofthe money they had agreed to pay. The plaintiff 
consequently commenced this action on the roth July 1909 for 
recovery of the consideration with damages for unlawful detention of 
his money. The defence was a denial of the alleged transaction in 
every particular. The Court of first instance found in favour of the 
plaintiff on the merits, and decreed the suit for the amount claimed as 
consideration money. Upon appeal the Subordinate Judge has 
confirmed this decree. He has taken the same view of the facts as 
the primary Court, and has also overruled the contention of the 
defendants that the right could be validly transferred to them only by 
a registered instrument, as, in his opinion, the transaction was not a 
sale but a sub-lease. On the present appeal, the decree of 
the Subordinate Judge has been assailed substantially on three 
grounds, namely, frs/, that the plaintiff has no title, as the alleged 
Dandidarl right tends to create a monopoly and should not be 
recognised as a legal right by any Court of Justice; secondly, that the 
Dandidari right, if recognised in law, is a right personal to the 
grantee from Government, and cannot be transferred; and, ¢hirdly, 
that if the Dandidari right be deemed transferable, a valid transfer 
can be effected only by a registered instrument. These positions 
have been controverted by the respondent as wholly untenable, and, 
it has further been urged on his behalf that it is not open to the 
defendants to impeach the title of the plaintiff. 


In support of the first point, reference has been made to the cases 
of Sheikh Kalu v. Ram Saran Bhagat (1) and Somu Pillai v. The 
Municipal Council, Mayacaram (2), and it has been urged that every 
arrangement which places a restriction upon a man’s right to exercise 
his trade or calling tends to create a monopoly and is void as against 
public policy. This principle has clearly no application to the case 
before us. The Government allows a market to be held on its land, 
and takes measures to restrict the admission of brokers. We cannot 
see that there is anything illegal or contrary to public policy in this 


(1) (1g09) 9 C. L. J. 216; 13 C. W. N. 388 (399). 
(e) (1905) I L. R. 28 Mad. 520 
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Civit, action, The principle recognised by the House of Lords in Rossi 
1084. v. Edinburgh Corporation (1), namely, that it is the common right of 
as : all His Majesty’s subjects to open their shops and to sell what they 

m please, which can be restrained only by the Legislature, is of no 
Agan assistance to the appellants. The broker who receives a license, 
Mookerjee, F. authorising him to exercise his calling in the market, cannot force 


nimself upon any seller or purchaser; he is at liberty to enter the 
market and to exercise his calling, if any body should employ 
him; Weare not preparedyto hold that this is in any way open 
to objection. 


In support of the second point, reference has been made to 
Hilly. Supper (2) to show that the right to exercise the calling of a 
broker is a personal right, not assignable in law. ‘The case men- 
tioned does not lend any support to this contention ; it merely 
rules that where a Canal Company has granted to a person the sole 
and exclusive right of putting pleasure boats for hire on their canal, 
the grantee does not acquire such an interest as would enable him to 
maintain an action in his own name against a person who has disturb- 
ed his right. This principle is clearly of no assistance to the appell- 
ants. On the other hand, the very fact that the right is granted by 
Government to the highest bidder affords some indication that the 
personal element does not enter into any consideration when the grant 
is made, Further, there is evidence to show that the right is frequently 
transferred and the transferee is allowed to exercise the right under the 
licence in the same manner as the transferor, Inthe present case, 
the Courts below have found that the appellants as transferees have ~ 
exercised the right without interruption or hinderance by the officers 
of the Government. There is consequently no force in the second 
contention. 


In support of the third point, ithas been urged that the right 
which the plaintiff purported to transfer to the defendants was 
intangible and could have been transferred only by a registered 
instrument. There is no force in this contention, because the 
defendants are at least licensees under the plaintiff, and as they 
have exercised their calling without interruption or interference, 
they at any rate are not entitled to contend that the plaintiff has no 
title or that they themselves have acquired none from him. This 
leads us tothe important ground taken on behalf of the respondent 
in support of the Subordinate Judge. 


(1) (1905) A.C ar (26). 
(2) (1863) 2 H. and Ò. rat , 133 R. R. 605, 
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It is well-settled that the rule of estoppel which binds landlords and 
tenants, mortgagors and mortgagees, bailors and bailees applies to 
employees and contracting parties generally, who cannot accept the 
benefit of the contract, and yet when called upon to perform the duties 
under it, repudiate it as made without right or as otherwise wanting in 
force provided the contract is not actually in violation of law or wholly 
void. The assignee or the licensee of any right, accepted and 
acted under, is accordingly estopped to deny the authority from which 
the right proceeds. This is well-illustrated by cases where right 
under a patent has been transferred, andit has been held that the 
assignee or licensee of the patent, apparently valid and in force, who 
has acted under it and received profits from the sale of the paten- 
ted article, is estopped to deny the validity of the patent in an action 
by the patentee to recover royalties or to obtain an account 
Reference may be made, amongst others, to the cases of Lawes v. 
Purser (1), Noton vy. Brookes (2), Crossley v, Dizon (3), and Kinsman v, 
Parkes (4). In the case last mentioned, the defendants, under the 
agreement from the patentee, manufactured and sold the patented 
article, actually received profits th&refrom and when called 
upon to account questioned the validity of the patent. The court 
overruled the defence, and held that they could no morebe allowed 
to deny their title of the grantor or licensor and retain the profits to 
their own use, than an agent who has collected a debt for his prin- 
cipal could insist on his keeping the money upon an allegation that 
the debt was not justly due; even if the patent was assumed to be 
invalid, that did not render the sales of the machine illegal, so as to 
taint with illegality the obligation of the defendants to accounf. Simi- 
larly in Sharp v. Taylor (5) where a vessel engaged in an illegal trade 
carried freight which came into the hands of one ofthe part owners, 
and ona bill filed by the other part owner for an account, the 
defendant relied on the illegality of the trade, the defence was 
overruled as not available. It is worthy of note that this rule of 
estoppel was applied in No/on v. Brookes(2) even though it was argued 
that the invalidity of the patent would make the agreement sought 
to be enforced a contract for the grantofa monopoly and con- 
sequently void. In the case before us, it has been found that the 
defendants, as assignees or licensees from the plaintiff, have 
exercised their calling and have made profits which would otherwise 


(1) (1856) 6 E. and B. 930; 106 R. R, 868. 

(2) (1861) 7 H, and N. 499 ; 126 R. R. 540. 

(3) (1863) 10 H. L. C, 293 ; 138 R, R, 160. 

(4) (1855) 18 Howard 289. (5) (1849) 2 Phillips 801; 78 R. R 299. 
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have accrued to the plaintif himself in due course; and yet when 
called upon to pay the consideration they had promised, they urge 
as a defence that the plaintiff has acquired no valid title from Govern- 
ment. This defence can only be characterised as disingenuous and 
is clearly not available to the defendants. 


THE CALCUTTA LAW JOURNAL. 


The result is that the decree of the Subordinate Judge is affirmed 
and this appeal dismissed with costs. 


A. T. M. 


Appeal dismissed. 





Before Mr. Justice Coxe and Mr. Justice D. Chatterjee. 
GUR PROSAD SINGH AND OTHERS 


v. 


GUR PROSAD LAL AND OTHERS.” 


Second appeal—Suit, dismissal of—Misjoinder of parties and „Causes of ac- 
tion—Civil Procedure Code (Act V. of 1908), O. 1, Rr. a, 9 and O. 2, R. O. 


No second appeal lies from the decision of the lower appellate Court dis- 
missing the plaintiff's suit both for misjoinder of parties and of causes of 
action, 


A court has no power to direct asuit to be dismissed by reason of the 
misjoinder or non-joinder of parties, but can take action under Order 1, Rule 2 
and Order 2, Rule 6 of the Code of Civil Procedure. 


Appeal by the plaintiffs. 
Suit for rent. 
The material facts and arguments appear from the judgment. 


Babus Provas Chunder Mitter and Susil Madhub Mullick for the 
Appellants. 


Babus Kulwant Sahai and Biraj Mohan Mojumdar for the Res- 
pondents in appeal No. 3631 of 1910. 


The judgment of the Court was as follows: 


* Appeal from Appellate decrees Nos. 3631 of 1910 and 82 to 87 of 1911 with 
Rules Nos. 2586 and 2392 of 1911, against the decrees of J. C. Twidell 
Esq., District Judge of Bhagalpur, dated the 8th July, 1910, affirming those of 
Babu Digambar Lal Munsiff Jamui, dated the 21st April, 1910, 


Vo. KIK. HIGH COURT. 


These are appeals against the decisions of the District Judge 
of Bhagalpore confirming the decisions of the Munsiff of Jamul, 
the effect of the decisions is to dismiss the plaintiffs’ suits both 
for misjoinder of parties and for misjoinder of causes of action. 
A preliminary objection is taken that no appeal lies in these 
cases and this is not contested. The appeals must, therefore, be 
dismissed with costs. We assess the hearing fee at Rs. 8 in each 
case in which appearance is made. 

A petition has been put in that the orders may be revised. 
Under Order 1, Rule 9 the Court has no power to direct a suit to 
be defeated by reason of the misjoinder or non-joinder of parties 
and we think that in the circumstances of this case it was the 
duty of the Court to take action under Order 1, Rule 2 and 
Order 2, Rule 6. It was stated in the plaint that the collection 
of rent was joint and this was not traversed in the written state- 
ment. But considering the difficulties which have been des- 
cribed in the judgment of the Munsiff, we think that the plaintiff 
certainly should not have brought one suit for all the reliefs 
claimed in the case. Each suit related to three different estates 
in two of which one of the plaintiffs had no interest. 


We think, therefore, the proper order to pass is that the 
plaintif shall pay the defendant by the 16th February, 1914, all 
costs incurred by the latter up to date including the costs of the 
appeals with the exception of the Court-fee on the plaints and 
the applications for Rule irrespective of the final result. Then 
separate trials will be held, one set for the rent due to the first 
plaintiff in respect of Patti No. 1, one set for the rent due to 


the first plaintiff in respect of Patti No. 4and one set for the rent 


due to both the plaintiffs with respect to mouza Ambari Khurd, 
The plaints will be amended so as to show what lands are included 
within each of these estates. If the costs are not paid within the 
time specified these Rules will stand discharged with costs. We 
assess the hearing fee at half a gold mohur in each Rule. 


Let the record be sent down at once. 
A, T, M, Appeals dismissed; Rules made absolute. 
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Before Str Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachecroft. 


GOPESWAR MISRA 
v. 
DURGAMANI BAISHNABI.* 
Alienation~~ Mother of full owner— Portion of property—Reversioner, 
consent of— Quantum of assent. 


Where a limited owner, such as a Hindu widow, daughter or mother, 
alienates the whole estate of the igst full owner in her hand with the assent of 
the entire body of immediate reveisionary heirs, the result of the alienation is 
the same as if the limited owner had acclerated the estate of the immediate 
reversioner by a relinquishment of her own interest. But this doctrine has no 
application to a oase, where a portion only of the estate in the hands of the 
mother of a full owner was alienated ; in such a case, the assent of the rever- 
sioner merely furnishes evidence of the propriety of the transaction, The 
quantum of assent neoessary to validate, beyond the lifetime of the limited 
owner, an alienation by her of a portion only of the estate, with the assent of 
the reversloner, depends upon the circumstances of each case. 


Debi Prosad v, Golap Bhagat (1) referred to, 
Pulin Chandra v. Bolai Mandal (2) dissented from, 


Appeal by the Plaintiffs. 

Suit for declaration of title to immovable property and for 
recovery of possession thereof. 

The plaintifs claimed the disputed property as the rever- 
sionary heirs to the estate of their maternal uncle. A portion of 
the property was purchased by the defendant from the mother 
of the full owner, with the consent of his (full owner’s) paternal 
uncle, who was not found to be immediate reversioner by the 
lower Court. The questions in appeal were, whether the paternal 
uncle was the immediate reversioner, and, second/y, even if he 
were, such alienation did not convey the absolute estate. 


Babus Dwarka Nath Chuckerbutty, Bepin Behary Ghose and 
Bejoy Kumar Bhatiacharjee for the Appellants. 


Babus Satis Chunder Ghosh and Bira? Mohan Mojumdar for 
the Respondent, 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiffs in a suit 
for declaration of title to immovable property and for recovery of 


* Appeal from Appellate Decree No. 8850 of 1910, againat the decree of 
Mr.’ Jogendra Nath Mukerjee, District Judge of Bankura, dated the 12th Bep- 
tember, 1910, reversing that of Babu Gopal Chandra Basu, Subordinate Judge 
of Bankura, dated the 15th July, 1909. 


(1) (1918) 17 O. L. J. 499;J. LB 40 Cale, 721. 
(2) (1908) I. L. B, 86 Cale, 939, 


- 
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$ 
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possession thereof. The plaintiffs claim the disputed property as 
the reversionary heirs to the estate of their maternal uncle 
Sashi Bhusan. The defendant bases her title on a conveyance 
executed on the 27th September, 1871, by Alhadini, the mother 
of Soshi Bhusan, and by Harilal, the paternal uncle of Sashi 
Bhusan. Alhadini died on the 30th June, 1907, and the present 
action was commenced on the 24th January, 1908. The defen- 
dant resists the claim on the ground that the sale by Alhadini was 
for legal necessity ; she also asserts that the plaintiffs have no 
title to the property as the sons of the sister of Soshi Bhusan, 
The Court of first instance overruled these objections and decreed 
the suit. Upon appeal, the District Judge has reversed that 
decision on the ground that as Harilal joined in the conveyance 
by Alhadini, the purchaser acquired an absolute title in the 


_ property conveyed. In support of this conclusion, the District 


Judge has relied on the case of Bajrangt Singh v. Manokarntka 
Buksh Singh (1). On behalf of the appellants, the decree of the 
District Judge has been assailed on two grounds ; Arst that he 
has erroneously assumed that Harilal was at the time of the con- 
veyance the immediate reversioner to the estate of Sashi Bhusan ; 
and secondly, that even if it be assumed that Harilal was the 
immediate reversioner, his consent to the alienation did not pass 
an indefeasible title to the purchaser, inasmuch as the property 
conveyed formed a portion only of the estate of Sashi Bhusan. 
In our opinion, each of these contentions is well-founded and 
must prevail, 

In so far as the first point is concerned, it does not appear to 
have been alleged by the defendant in the primary Court that the 
conveyance was operative as against the actual reversioners because 
it was executed with the assent of the then next reversioners, 
Consequently, the question, whether or not Harilal was the im- 
mediate reversioner at the date of the conveyance, was never put 
in issue between the parties. The appellants, on the other hand, 
assert in this Court that if the question had been raised, they 
could have proved that, at the time of the conveyance, there was 
a nearer reversioner to the estate of Sashi Bhusan, namely, their 
elder brother who died during the lifetime of Alhadini and did 
not consequently succeed to the estate of his maternal uncle, 

The decision of the District Judge is therefore open to the 
objection that it is based on an assumption which the plaintiffs 
had no opportunity to controvert. 

(1) (1907) L. B, 851, A.1; I, L, B. 80 All, 1; 60, L. J. 766, 
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1913; decided by a Full Bench in the case of Debt Prasad v. Golap 
a pes a Bhagat (1), that the decision in Nobokishore Sarma v. Hart Nath 
v, Sarma (2), is restricted in its application, only to cases where the 
Durgamani, Kan ; 4 
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Mookerjee, J. 


alienates the whole estate of the last full owner in her hands 
with the assent of the entire body of immediate reversionary 
heirs ; in a case of this description, the result of the alienation is 
the same as if the limited owner had accelerated the estate of the 
immediate reversioner by a*relinquishment of her own interest. 
But, this doctrine has no application to a case like the present, 
where a portion only of the estate in the hands of the mother of 
the full owner was alienated ; the rule laid down in WNodoktshore v. 
Hari Nath (2), cannot be applied here, and the decision to the 
contrary effect, in Pulin Chandra v. Bolat Mandal (3), has been 
overruled by the Full Bench in Debt Prasad v. Golap Bhagat (1). 
In a case of this character, the assent of the reversioner merely 
furnishes evidence of the propriety of the transaction. The 
quantum of assent necessary to validate, beyond the lifetime of 
the limited owner, an alienation by her of a portion only of the 
estate, with the assent of a reversioner, must depend upon the 
circumstances of each case. The ground upon which the District 
Judge has based his decision cannot consequently be supported, 
even if it be assumed that Harilal, at the time of the sale, was the 
immediate reversioner. 

The result is that this appeal is allowed, the decree of the 
District Judge set aside and the case remanded to him in order 


that the appeal may be reheard. The costs in this Court will 
abide the result. 


A. T. N. i Appeal allowed : cause remanded. 


(1) (1918) 17 O, Ti J. 49931. L. R 49 Calo, 721. 
(2) (1884) I, L, B, 10 Cale. 1102, (8) (1908) I. L, B. 35 Cale. 939, 
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Before Str Asutosh Mookerjee, Knight, Fudge, and Mr, Fusitce 


Beachcroft. . 
Wi a 
1918. 
KALU MONDAR.* sayan 
| ; February, 6. 
Ejectment—Settlement, allegation of —Rent, non-payment of——Adcerse possession gan y 
— Tenanstj—~ Licenses. 


In a suit for possession of land, brought against an alleged tenant,.who ig 
really a trespasser, the defendant may set up a case of tenancy and also raise 
the issue of limitation, ê 

A Haji Khan v. Baldeo Das (1) and Dino Monee v. Doorga Pershad (2) 
referred to, 

But where the defendant not only does not repudiate but expressly admits 
plaintifs predecessor’s title and alleges settlement from him, his possession 
can never bs adverse to the extent of the entire interest of the owner; if, as a 
fact, he never obtained a settlement, he may acquire the status ofa tenant or 
heensee by the assertion of such limited title and possession in that character 
for the statutory period, and his possession will be that of a person who had 
actually obtained a settlement from the owner, If he fs regarded as a tenant, 
the question arisea whether the tenancy is terminable, and, if terminable, 
whether it has been legally terminated, If, on the other hand, he is a licensee, 
the question arises, whether it is a bare license revocable at the will of the 

=}~grantor upon a reasonable notice or a license coupled with a grant and conge- 
quently irrevocable, or a license on the faith whereof works have been executed 
and which may be revoked only upon payment of compensation to the licensee. 

Ishan v. Ramranjan 18), Surnomoyes Y. Ohunder (4), Mellor v, Watkine (5), 
Thomas v; Sorrell (6), Wood v. Leadbitter (7) and Winter v, Brockwell (8) 


referred to. 

Appeal by the Plaintiff. 

Suit for eyjectment. 

The disputed property belonged to A, who transferred it to 
B, who again transferred it to the plaintiff on the 3rd February, 
1909. The plaintiff sought to eject the defendant as a trespasser 
who continued in occupation notwithstanding a notice sent to him 
on the 2nd February, 1909, by which he was asked to quit the 
land on the 7th March following. The defence was that the 
defendant came upon the land under a settlement from A and 
had been in occupation for over 14 years. The lower appellate 


* Appeal from Appellate Decree No, 3655 of 1910, against the deorea of 
J.C. Twidell, Esq., District Judga of Bhagalpur, dated the Ist July, 1910, 
reversing that of Lala Damodar Prosad, Munsiff of Bhagalpur, dated the 
21st March, 1910. 


(1) (1901) 1. L. R. 4 All, 90. 

(2) (1873) 21 W.R.70;12 B. L, B, 274 F. . 

(3) (1905) 2 C. L. J. 125. w (1679) Vanghan 251. 

(4) (1910) 12 O. L. J. 448. 7) baa IS'M & W, 888. 

(5) (1874) L, R. 9 Q, B, 400. (8) (1807) 8 Hast 808 9 R.B 454, 
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Court dismissed the suit on the ground that the defendant held 
adverse possession for over 12 years, 

Babu Lal Mohon Gangooly for the Appellant. 

Moulvi Khutsed Hossein for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal by the plaintiff in an action 
in ejectment. The property in-dispute admittedly belonged to 
one Kally Nath Misser, He transferred it on the 24th December, 
1895, to Dwarkanath Banerjee, who sold to the plaintiff on the 
3rd February, 1909. Te plaintiff sought to eject the defendant 


as a trespasser who has continued in occupation notwithstanding 


a notice sent to him on the 2nd February, 1909, by which he was 
asked to quit the land on the 7th March following. The defen- 
dant pleaded that he had come upon the land under a settlement 
from Kally Prosad Misser and had been in occupation for over 
fourteen years; but he did not, in his written statement, dis- 
close the precise terms of the alleged settlement. When 
examined in Court, the defendant alleged that he had paid a 
premium of five rupees bu’ he made contradictory statements as 
to whether he has or had not paid any rent. The Court of first 
instance held that the defendant had not made out, as against 
the plaintiff, any title to continue in occupation of the land. In 
this view, the Court decreed the suit and directed the defendant 
to vacate the land and to remove the structures therefrom within 
a period specified. Upon appeal, the District Judge has teversed 
this decision and dismissed the suit. He has found that the 
allegations made by the plaintiff in his plaint are not true, that 
the defendant did not come upon the land after Dwarkanath 
Banerjee had acquired title from Kally Pershad Misser, that the 
defendant was in adverse possession for more than twelve years 
and that consequently the claim to eject him was barred by 
limitation. In our opinion, this view cannot possibly be 
supported. 

The defendant did not, in his written statement or in the 
course of his examination in Court, set up an adverse title ; con- 
sequently the case of Haji Khan v. Baldeo Das (1), to which 
reference has been made, has no application. In that case, the 
plaintiff sued to eject the defendant on the allegation that he 
came into possession as a tenant but had continued in occupation 
even after his tenancy had been terminated, The defendant 
denied that he had ever been a tenant and pleaded adverse 


(1) (1901) I, L, R 24 All, 90 
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possession since he’came upon the land. At the trial, the plain- 
tiff failed to establish the tenancy alleged by him. The Court 
held, consequently, that the defendant had been in adverse 
possession for the statutory period, and as he had never acknow- 
ledged the title of the plaintiff, the suit was plainly barred by 
limitation. This is in accord with the decision of a Full Bench 
of this Court in Dino Monee v. Doorga Pershad (1), where it was 
ruled that in a suit for possession of land, brought against an alleged 
tenant, who is really a trespasser, thé defendant may set upa 
čase of tenancy and also raise the issue of limitation. In the 
case before us, the defendant not only does not repudiate but 
expressly admits the title of Kally Pershad Misser and alleges a 
settlement from him. His possession, consequently, has never 
been adverse to the extent of the entire interest of the owner ; if, 
as a fact, he never obtained a settlement, he may have acquired 
the status of a tenant or licensee by the assertion of such limited 
title and possession in that character for the statutory period: 
lshan Chandra v, Ramranjan (2). dn this view, his position 
would be that of a person who had actually obtained asettlement 
+ from the owner. From this standpoint, he may, at the highest, 
be either a tenant or a licensee. If he is regarded as a tenant, the 
question arises, whether the tenancy is terminable, and, if ter- 
minable, whether the notice served was adequate for that 
purpose. If, onthe other hand, the defendant is not a tenant 
but merely a licensee, the question arises, whether the license was 
revocable. If it is established that Kally Pershad Misser allowed 
the defendant the use of the land so that he might erect struc- 
tures and reside therein, ıt might very well be held that the 
grantor and his representatives were not entitled to revoke the 
license, not at any rate tillthe defendant had been adequately 
indemnified: Surnomoyee Peshakar v. Chunder Kumar Das (3). 
The true position of the defendant must consequently be deter- 
mined by the Court below. 

The result is that this appeal is allowed, the decree of the 
District Judge set aside and the case remanded to him in order 
that the question whether the defendant is a tenant or licensee 
may be investigated. If he is found to be a tenant, the question 
will arise, whether the tenancy was terminable and had been 
legally terminated before the imstitution of the suit. If he is 
found to be a licensee, the question will arise, whether it was a 


(1) (1873) 21 W, B. 70; 12 B, L, R. 274. 
(2) (1905) 2 0. L, J, 125 (3) (1910) 12 0. L, J 443, 


$23 


OIVIL, 
` 1913, 
ugan 
Moti Lal 
t. 
Kalu Mondar, 
HMookerjee, J 


le 


324 Hk CALOUTTA LAW JOURNAL. [Vou, XIX. 


CIVIL, bare license revocable at the will of the grantor, and upon 
1913. reasonable notice, Mellor v. Watkins (1), or a license on the 
Mot Lal faith whereof works have been executed and which may be 


revoked only upon payment of compensation to the licensee, 
Winter v. Brockwell (2), or a license coupled with a grant and 
consequently irrevocable: Zhomas v. Sorrell (3) and, Wood v. 
Leadbttter (4). We may add that on behalf of the defendant, it 
has been stated to us that he is willing to pay fair rent to the 
plaintiff ; this, we are intlined to think, would be a reasonable 
settlement of the dispute. We make no order as to the costs of 


v. 
Kalu Mondar.. 
Mookerjea, J. 


ey 


this appeal. 
A. T.M, Appeal allowed < cause remanded. 
f (1) (1874) L. R. 9 Q. B. 400. (81 (1679) Vaughan 851. 


(2) (1807) 8 East 808; 9 R, B, 454. (4) (1845) 18 M, & W. 838, 


Before Str Asutosh Mookerjee, Knight, Fudge, and 
Mr, Fustice Beachcroft. 


Sei; `. CHANDRA MOHINI DEBI 
1913, v. ee 
cea KENARAM CHITI." 

Maroh, 28, 


ates Inoumbrancs, annulment of— Bengal Tenanog Act (VIII of 1885), Seo, 159— 
Ghatwali tenure—Resumplion by Gocernment under Bengal: Village 
Chowkidari Act (Vi B, Q. of 1870)—Zemindar’s Settleoment—Zemindar 
agresing to pay certain amount out of rent to Ghatwal—Joint landlord 
—Joint owner, 


In order to determine whether an execution purchaser has acquired rights 
under section 169 of the Bengal Tenancy Act, the test to be applied is two- 
fold: namely, first, whether a tenure has been sold, and, secondly, whether the 
decree in execution whereof the sale has taken place is a decree for arrears dne 
in respect of that tenure. 

Where upon the resumption of a ghatwali tenure by the Government and 
settlement with the zemindar, the latter entered into an agreement with A 
to the effect that the quit rent payable to the ghatwal was to be paid by the 
lessor and a consolidated rent was to be payable by the lessee to the lessor : 

Held, that a suit for rent by the lessor was not a suit by a co-sharer 
landlord. 

Haladhar v. Rhidoy (1), Matungint v Ram Das (2), 2 8ailendra vy, 
Karalı (8) and Bhabatarini v, Ekabbar (4) referred to.t 

* Appeal from Appellate Decree No. 1772 of 1911, against the decision of 
Mr. R. L. Datt, District Judge of Bankura, dated 'the'22nd May, 1911, reversing 


that of Babu Baroda Prosad Baksi, Munsiff of: Bankura, dated the 80th April, 
1910. 


(1) (1892) I. L. R. 19 Cale 593, (8) th 3 C. L. J 581. 
(2) (1902) 7 O. W. N 98. (4; (190695 0, L J. 235, 


t Seo also Jagnesh v. Maniradds (1908) 1, L, B, 85 Calc, 417—Rep. 
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Appeal by the Plaintiff. OrviL, 
Suit to enforce a mortgage security. 1918. 


The lands were comprised in what was originally a ghatwali Chandra Mohini 
tenure. The ghatwali held the land upon payment of quit rent ae 
of Rs. 2-10-9 p. to B; he was also liable to render ghatwali oe i 
services. In 1900, the lands were resumed by the 
Government and transferred to the zemindar under the 
provisions of the Bengal Village Chowkidari Act of 1870. On 
- the 5th May, 1901, the zemindar se{tled the lands with the 
“~mortgagor. It was stated in the lease that a quit rent was 
payable in respect of these lands to the ghatwal; but the lessor 
assumed the liability for payment of the rent, and the engage- 
ment between the lessor and the lessee was to the effect that 
the lessee would pay to the lessor a consolidated rent of 
Rs. 12-7-6 p. ; of this sum, Rs. 9-12-9 p. represented the value 
of the ghatwali service and Rs. 2-10-9 p. the amount of the quit 
rent, Subsequently, the lessee defaulted to pay rent. There- 
upon the lessor sued him for arréars of rent and obtained a 
decree in execution whereof the property was sold and purchased 
+. by defendant No. 13. After his purchase, he caused a notice 
` to be served upon the mortgagee in accordance with the pro- 
visions of section 167 of the Bengal Tenancy Act and the 
question in appeal was, whether the mortgage was thereby 
extinguished. 
Babus Mohendra Nath Ray and Kheira Mohan Sen for the 
Appellant, 
Babus Foges Chunder Roy and Baranashibast Mukherjee 
for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiff in a suit March, 28. 
to enforce a mortgage security executed in her favour on the 
23rd November 1901. The sole question in controversy at this 

. Stage, is whether the fifth and sixth parcels are still subject to 
the mortgage. These parcels were purchased by the thirteenth 
defendant at-a sale held in execution of a decree for arrears of 
rent. After his purchase, he caused a notice to be served upon 
the mortgagee in accordance with the provisions of section 167 
of the Bengal Tenancy Act and the point for determination is, 
whether the mortgage was thereby extinguished. The solution 
of this question must depend upon the nature of the decree in 
execution whereof the properties were sold. 

The facts are not in controversy and may be briefly recited, 


396 


CIVIL: 


1918. 
wee yee 
Chandra Mohini 


ve. 
Kenaram, 


Mookerjee, J. 


4! 4 j t y 
THE CALOUTTA LAW JOURNAL (Vor. XIX. 


The lands are comprised in what was originally a ghatwali 
tenure. The ghatwal held the land upon payment of quit rent 
of Rs. 2-10-9 to one Haradhone ; he was also liable to render 
ghatwali services. In 1900, the lands were resumed by the 
Government and transferred to the zemindar, the Maharaja of 
Burdwan, under the provisions of the Bengal Village Chowki- 
dari Act of 1870. On the sth May rgot, the Maharaja settled 
the lands with the mortgagor, It was stated in this lease that 
a quit rent was payable in respect of these lands to Haradhone ; 
but the lessor assumed the liability for payment of this rent, 
and the engagement between the lessor and the lessee was to 
the effect that the lessee would pay to the lessor a consolidated 
rent of Rs. 12-7-6; of this sum, Rs. 9-12-9 represents the value 
of the ghatwali service and Rs, 2-10-2 the amount of the quit 
rent. Subsequently, the lessee defaulted to pay rent. There- 
upon the lessor sued him for arrears of rent and obtained a 
decree in execution whereof the property was sold. It has been 
argued on behalf of the appellant that this decree was in essence 
a decree for money, because it was obtained by a co-sharer 
landlord, and that, consequently, the purchaser did not acquire 
the property with power to annul encumbrances. In our 
Opinion, this position cannot possibly be supported. 

Section 159 of the Bengal Tenancy Act provides that when 
a tenure is sold in execution of a decree for arrears due in respect 
thereof, the purchaser shall take subject to the interests defined 
as ‘protected interests,’ but with power to annul the interests 
defined as ‘incumbrances.’ In order to determine whether an 
execution purchaser has acquired these rights, the test to be 
applied is two-fold, namely, #rs?, whether a tenure has been sold, 
and, secondly, whether the decree in execution whereof the sale 
has taken place is a decree for arrears due in respect of that 
tenure. Inthe case before us, there is no question that the 
lessee held a tenure under the Maharaja of Burdwan, nor is 
there any controversy that the lessor obtained a decree for 
arrears due in respect of that tenure. It has been ingeniously 
argued, however, that Haradhone, who was entitled to the quit 
rent was a joint landlord with the Maharaja of Burdwan. This 
contention is obviously fallacious. It has not been disputed 
that Haradhone was not a party to the contract between the 
Maharaja and his lessee. When the learned vakil for the 
appellant was pressed to state whether Haradhone could have 
joined the Maharaja in the suit for rent, he felt constrained to 
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answer the question in the negative. This shows conclusively OIviL, 
that the tenure which has been sold, was held by the lessee 1913. 
under the Maharaja of Burdwan alone. Ifthe lessee also held apeg 

f Chandra Mohini 
any tenure under Haradhone, that clearly constitutes a separate v. 
tenancy. The contract between the Maharaja and his lessee WEDANAN 
is distinct from and independent of the contract, if any, between Mookergee, J. 


Haradhone and the lessee. Consequently, in view of the prin- 
ciple recognised in the cases of Haladhar Saha v. Rhidoy 
Sundri (1), Matungint Dassi v. Ram Das Mullick (2), Sailendra 
Nath Mitter v. Karali Charan Singh (4) and Bhabatartnt Dasi v. 
©. Hhabbar Malia (4) we must hold that what has been sold is a 
tenure within the meaning of section 159 and that it has been 
brought to sale in execution of a decree for arrears due in respect 
thereof. The purchaser has consequently acquired the property 
with power to annul the interests defined as encumbrances, and it 
has not been disputed that the purchaser has taken appropriate 
steps to annul the particular encumbrance sought to be enforced 
by the plaintiff. 
The result is that the decree o1 the Court below is affirmed 
and this appeal dismissed with costs, 


H ATM Appeal dismissed. 
(1) (1892) I. L, R. 19 Cale, 593, (8) (1905) 3 0 L. J 584. 
(2) (1902) 7 0. W. N. 93, (4) (1906; 5 C. L, J 285. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 


Beachcroft. 
RAM CHANDRA MARWARI dieti 
a 1913. 
DHADHAT SINGH.* —_— 
March, 4 
ort gage suit— Visjoinder of parties and causes of action Morigage money, imaman 


payment of, by mortgagor to prior mortgagee —Suit by subsequent mortgages 
to enforce payment—Party, transfer of, 


The defendants second party and third party had five-sixths and one- 
sixth share respectively ın 8 mortgage security executed by the defendants 
first party and the plaintiffs alleged that they purchased the one-sixth share 
which belonged to the third party defendants. They (the plaintiffs) stated 
that they were informed that the defendants second party had received from 
the mortgsgors a sum of money sufficient to satisfy their dues and conse- 
quently brought a suit to enforce the security only in reapect of the money 
due in their share, The plaintiffs further stated that If any bum was due to 

* Appeal from Appellate Decree No. 8029 of 1910, against the decree of J. O. 
Twidell, Esq., District Judge of Bhagalpur, dated the 14th July, 1910, affirming 


that of Babu Ray Narain Mookerjee, Subordinate Judge of Bhags!pur, dated 
the 28th February, 1910. 
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OIVIL the second party defendanta, they were prepared to increase the amount of 
1913 3 the claim and pry court-fees accordingly : 
GE Held, that the sut might be deemed to be a suit for reoovery of whatever 
Ram Chandra was due on the mortgage security, 
A Singh, That it was open to the second party defendants, if anything was due to 


as them, to have themselyes transferred from the category of the defendants to 
s that of the plaintiffs, 
Luks v. South Kensington Hotel Co, (1) referred to, : 
When the defendants second party did not choose to be transferred to the 
category of the plaintiffs, but on the contrary, quesioned the title of the plain- 
tiffa, the sult would not be defegted when all the mortgagees were parties and 
the plaintiff songht to recover what waa due on the security, W- 
Pyari Mohun v, Kedarnath (2) referred to. 
Appeal by the plaintiff. 
Suit to enforce mortgage security. 
The material facts and arguments appear from the judgment ~ 


Dr. Rask Behary Ghose, Babus Umakah Mukherjee, Asutosh 
Mukerji and Gurudas Sinka for the Appellant, 


Babus Foges Chandra Roy, Lal Mohun Gangooly, Biraj 
Mohan Mojumdar and Natres Chandra Sinha for the Respondent. 
The judgment of the Court was delivered by 


March, 4. Mookerjee J.—This is an appeal on behalf of the plaintiffs 4. 
in a suit to enforce a mortgage security, commenced more than 
four years ago and not yet tried on the merits because the 
defendants have hitherto succeeded in their preliminary 
objections which are of an entirely technical and unsubstantial 
character. The case of the plaintiffs is that the defendants’ 
second party and third party had five-sixths and one-sixth share 
respectively in a mortgage security executed by the defendants 
first party, and they allege that they have purchased the one- 
sixth share which belonged to the third party defendants. 
They state that they have been informed that the defendants 
second party have received from the mortgagors a sum of money 
sufficient to satisfy their dues, they consequently bring this 
suit to enforce the security, only in respect of the money due 
in their share. The Subordinate Judge has dismissed the suit 
as bad for misjoinder of parties and causes of action. Upon 
appeal the District Judge has affirmed the decree of dismissal 
on the ground that the mortgage security is not divisible and 
the plaintiffs are not competent to sue in respect of their share 


of the mortgage money. In our opinion this decree cannot be 
maintained, 


(1) (1879) 11 Ch. D 121, (2) (1869) I. L, B, 26 Calo, 409. 
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The plaintiffs allege that to the best of their information OIVIL. 
the mortgagors have paid to some ofthe mortgagees, represented 1918, 
by the et en defendants, a five-sixth share of the ag, 
mortgage debt, and, that consequently, only one-sixth of t v. 

g 4 H } y q y, y 0 he Dhadha Singh. 


entire amount is due; they sue to recover this sum. They amaa 
further state that if any sum is due to the second party .- ald 4 
defendants, they are -prepared to increase the amount of the i 
claim and pay court-fees accordingly. Under these circumstances 
the suit must be deemed as essentially a suit for recovery of 
whatever is due on the mortgage security. As pointed out by 
“Sir George Jessel, M. R. in Luke v, South Kensington Hotel 
Co, (1), it is open to the second party defendants, if anything is 
due to them, to have themselves transferred from the category of 
defendant to that of plaintiffs. This course they have not 
adopted, and in this Court it was stated on their behalf that they 
were not prepared to do so because they question the title of the 
plaintiffs as mortgagees. The suit as framed cannot possibly 
be defeated when all. the mortgagees are parties thereto, and 
the plaintiffs seek to recover whatever is due on the security : 
Pyari Mohun v. Kedarnath (2). 
| The result is that this appeal is allowed, the decrees of the 
” Courts below discharged and the case remanded to the Court of 
first instance in order that the questions raised in the first part 
of the second issue and in the third, fourth and fifth issues 
may be tried. The appellants are entitled to their costs both in 
this Court and the Court of appeal below from the first party 
and second party defendants other than the infants. 


A. T.M. Appeal allowed: Cause remanded. 
(1) (1879) 11 Ob. D. 121, (2) (1899) I. L R. 26 Calo, 409, 
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THE CALCUTTA LAW JOURNAL: (Vor, XIX, 


Before Sir Asutosh Mookerjee, Knighi, Fudge, and Mr, Fustice 
ad Beachecroft, 


NISAKAR DAS 
V, 
| ; BAIRAGI SAMAL.* 
Deolaratory suit—Oicil Prosedure Codo (Aot XIV of 1882), Seo. 817~ 
i Certified purohasor '==Transferee from certified purohaser, if can plead 
a bar under that section—Fraudulent purpose carried oul— Judgment- 
ered tur. 
_ The expression ‘ certified purchaser’ in section 817 of the Code of Qivil 


Procedure of 1882 is to be strictly construed and does not inolnde his successos 


in title. 
A transferee from a certified purchaser cannot plead section 817 of the 


Code of Civil Procedure of 1882 asa bar to the suit by the auction-purchaser 


-brought substantially againet him for declaration of titie to land and for 


confirmation of possession. 

Duhhada v. Srimonto (1) followed,+ 

Hari v. Ramchandra (2) not followed, 

Khuda Bakhsh v. Agiz Alam (8) distinguished. 

An execution-creditor is egtitled to defeat a anit by a judgment-debtor 
purchaser against the transferee of the certified purchaser, by proof that the 
fraudulent purpose has been achieved. 


wr 


Jadu Nath v, Rup Lal (4) and Govinda v, Lala Kishun (5) referred to, oi 


| Appeal by Defendant No. 2. 

Suit for declaration of title to land and for confirmation of 
possession, 

The plaintiff was the owner of the property, which was put 
up to sale in execution of a money decree obtained against him 
by his creditor, the third defendant. The plaintiff purchased 
the property at the sale, with his own money, but in the name 
of the ‘first defendant, his brother-in-law, who subsequently 
proved faithless and transferred it to the second defendant. 
The Courts below concurrently made a decree in favour of the 
plaintiff. 

Babu Susil Madhub Mullick for the Appellant. 

* Appeal from Appellate Decree No. 8630 of 1910, against the decree of 
Babu Khetra Lal Singha, Subordinate Judge of Cuttack, dated the 25th 


June, 1910, affirming that of Babu Nirmal Ohunder Mitra, Munsiff of Jajpur, 
dated the 26th June, 1909. 


+ Besides the cases referred to in the judgment, see in support of the 
view, Piramanayagam Pillai v. Alwar Naicker (1908) 18 M. L J. 805 and 
for a kaka decision Ramkrishnappa v, Adinarayana (1885) I, L, B, 8 Mad, 
511—~Rep, 

(1) (1893) I. D. R, 2 

(2) (1906) I. L. R, 81 Bom. 61; 8 Bom, L BR, 873. 

(8) (1904) I. L, R. 27 All, 194, 

4) (1906) 4 0. L. J, 22; 1. L. R. 33 Calo, 967. 
6) (1900) I. L. B, 28 Gale 370, 


6 Calo, 950. 
1 
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. Babus Fotindra Nath Sen and Surendra Madhub Mullick ee: 
for the Respondent. 1918. 
The judgment of the Court was delivered by " Nisakar Das 


Mookerjee J.—This is an appeal on behalf of the second Burgi Samal 
defendant in a suit for declaration of title to land and “for ag i 
“ary, 19, 
confirmation of possession. The Courts below have concurrently h 
made a decree in favour of the plaintiff. That decree has been 
assailed in this Courton three grounds namely, frs/, that the 
Ysuit was barred in respect of one of the properties under 
section 317 of the Code of Civil Procedure of 1882; secondly, 
that as the plaintiff placed his property denam: with a view to 
defraud one of his creditors, and, as that purpose has been 
accomplished, a Court of equity will not assist him ; and thirdly, 
that the appellant was a dona fide purchaser for value without 
notice from the ostensible owner and that consequently the 
plaintiff cannot enforce his secret title against him, 
In so far asthe first ground is concerned, it affects only 
one of the properties in suit, namely, Jagannathpore. The 
! plaintiff was the owner of this property which was put up to sale 
fe, execution of a money decree obtained against him by his 
creditor, the third defendant. The plaintiff purchased the 
property at the sale, with his own money, but in the name ‘of 
the first defendant, his brother-in-law, who subsequently proved 
faithless and transferred it to the second defendant. The 
transferee from the ostensible purchaser now pleads that 
section 317 bars the suit. But his contention is negatived 
by the decision in DuAhada v. Srtmonto (1), where it was ruled 
that the term “certified purchaser ” must be strictly construed, 
and, does not include his successor in title. We are bound by 
this decision, which accords with Zéhayavelan v. Kochan (2) 
and Szbfa v. Ahagolt (3) and cannot adopt the contrary view laid 
down in Hart v. Ramchandra (4). But it has been urged that 
in the present case the certified purchaser also is one of the 
defendants. The plaintif’ seeks relief, however, substantially 
only against the transferee from the certified purchaser, and this 
distinguishes the present case from that of Khuda Bakhsh v, 
Azis Alam (5) and so far as such transferee is concerned, we 
cannot hold, in view of the decision in Dukhada w. Srimonto (1) 


(1) (1899) I. L. B. 26 Cale, 950. 
(2 (1897) I. L. R. 21 Mad, 7. 


(1899) I L, B, 21 AU, 196. 
is} ae I. L, R. 81 Bom. 61; 8 Bom, L, B, $73, 
(5) (1904) I, L, B, 27 All, 194, 
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ane ‘that he was entitled to plead, section 317 as a bar to the suit. 
"1918. -The first ground consequently fails. 
Near Das In so far as the sccond ground is concerned, the Subordinate 


Judge does not discuss the matter fully, but reference has been 

made on behalf of the respondents in this Court to the judgment 

' Mooherjen, J . of the Court of first instance. That judgment is undoubtedly 
open to criticism. The Court of first instance appears to have 
held that it the question was not raised by the plaintiff or the 
third defendant, the execution-creditor at whose instance the sala 
took place, it was not open to the present appellant, the 
transferee from the certified purchaser, to avail himself of the 
defence that the plaintiff could not seek assistance in a Court of 
„equity, as he had placed his property in the name of another with 
a view to commit fraud and that-purpose had been accomplished. 
This view is clearly erroneous, and, the third defendant is 
plainly entitled to defeat the suit by, proof that the alleged 
fraudulent purpose had been achieved : Fadu Nath vy. Rup Lal (1), 
Govinda Kuar v. Lala Ktishun Prosad (2). This part of the case, 
therefore, must be reconsidered. 

In so far as the third ground is concerned, the appellanied- 
urges that he is a dona fde purchaser for value without notice. 
This defence has vot been investigated by the Subordinate Judge. 
There are vague references in his judgment to the question of 
possession of the properties as also of the title deeds relating 
thereto; but he does not find whether the appellant wasa 
purchaser for value without notice. This branch of the case 
must be fully examined. 

The result is that this appeal is allowed, the decree of the 

- Subordinate Judge set aside and the case remanded to him in 
order that the questions mentioned may be decided on the 
evidence as it stands on the record. The costs of this appeal 
will abide the result. 


gee a i Appeal allowed: cause remanded. 


D) on 40. L. J. 23; I. L. R. 38 Calo 967 
1900) I, L, R. 28 Calo, 870. 


Batragi 5 ‘Samal, 


a 


e +, ? oa 5 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and. 
Mr. Fustice Beachcroft. 


FAZL IMAM 
v. 
SUKOR MAHTON." 


Compromise deoree—Bengal Tenanoy Act (VIII of 1885), Secs, 28, 74, 147A, 
147B—Enhancement- Rent in kind—ZIllegal cess—Record of rights, 


entry in—Presumption rebutted, , 


In-the record of rights, the rent which was payable in kind was stated 
to be one half of the produce. In a suit subsequently brought, the landlord 
olaimed more than a half share of the produce, the tenant did not resist the 
claim, In fact, the common case of both the parties was that for a long 
series of years, the tenant paid rent to the landlord at the rate alleged and 
they jointly prayed that a decree might be drawn upin the terms of the 
petition of compromise filed by them :; < : 

Heid, that a decree could be drawn up in accordance with the terma of 
the compromise, as neither seotion 29 nor section 74 of the Bengal Tenancy 
Act governed the matter, 

The quantity of produce in excess of a kalf share admitted by the tenant 
to be payable, was not an illegal cess within the meaning of Section 74 of 
the Bengal Tenanoy Act ; it was paid as part of the rent, though the landlord 
used to pay certain officers their salaries fiom the excess quantity of 
produce thus received by him [rom the tenant, 

Section 29 of the Bengal Tenanoy Act deals with the case of enhancement 
of money rent of an occupancy raiyat and not of rentin kind. 

Held also, tbat section 147B of the Bengal Tenancy Act did not apply 
as the presumption of accuracy which attaches to an entry in the record- 
of-rights, was rebutted in this case, 


Appeals by the Plaintiffs Landlords, 
Suit for rent. 
The material facts and arguments appear from the judgment, 
“Babu Omakali Mukherjee and Moulvt Muhammad Ishfag 
for the Appellant. 
No one appeared for the Respondent, 
The judgement of the Court was delivered by c 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
landlords in a suit for rent. The substantial question for con- 
sideration is, whether the compromise into which the landlords 
and the tenants have entered is in cont:avention of séctions 147A 
and 147Bofthe Bengal Tenancy Act. In the record-of-rights 
the rent which is payable in kind is stated to be one-half of 
the produce. In the present suit, however, the landlords 


“ Appeals from Appellate Decrees Nos 848], 3196, 8471 to 3480 and 8492 
to 3516 of 1910, against the decrees of J, O. Twidell, Esq., District Judge of 
Bhagalpur, dated the Ist July 1910, affirming that of Lala Digamber Lal, 
Munsiff‘ol Jamul, dated the 2nd March, 1910, 
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CIviIn, claimed more than a half share of the produce; the defendants 
1918, did not resist the claim. In fact, the common case of both the 
Fax] Imam parties is that for a long series of years the tenants have paid 


rent to the landlords at the rate alleged and they jointly prayed 
that a decree might be drawn up in terms of the petition of 
compromise filed by them. It thereupon became the duty 
of the Court to determine, under section 147A, sub-sec, 2, of the 
Bengal Tenancy Act, whether the terms of the compromise, 
if they had -been embodied in a contract, could be enforced ` 
under the provisions of the statute. The Courts below have 
held that the agreement was in contravention of sections 29 
and 74 of the Bengal Tenancy Act. In our opinion, this view 
cannot possibly be maintained. 

Section 29 deals with the case of enhancement of money 
rent of an occupancy raiyat. Here, as already stated, the 
rent is payable in kind, consequently section 29 has no applica- 
tion nor does section 74 govern the matter. The quantity of 
produce in excess of a half-share, admitted by the tenants to be 
payable, is in no sense an illegal cess within the meaning of 
section 74 j it is paid as part of the rent, though, no doubt, the 
landlords pay certain officers their salaries from the excess 
Quantity of produce thus received by them from the tenants. 
As neither section 29 nor section 74 is applicable, there is 
no reason why a decree should not be drawn up in accordance 
with the terms of the compromise. We are further of opinion 
that section 147B does not touch the matter. That section 
merely shows that the Court shall have regard to the entries 
in the record-of-rights relating to the subject matter in dispute. 
Here, the Court has considered the entries in the record-of- 
rights; but it has also found upon the evidence that rent has 
been paid by the defendants to the plaintiffs for along series of 
years at the rate claimed by the landlords. Consequently the 
presumption of accuracy which attaches to an entry in the 
record-of-rights has been rebutted, in this case, 

The result is that this appeal is allowed and the decrees 
of the Courts below discharged. A decree will be drawn up in 
accordance with the terms of the petition of compromise. There 
will be no order for costs in any of the Courts because the tenants 
are not responsible for the view taken by the Courts below. 

It is conceded that this judgment will govern the other 
appeals Nos. 3196, 3471 to 3480 and 3482 to 3546 of 1910 in 
which similar decrees will be drawn up. 

A.T. M. Appeals allowed, 


v. 
Sukor Mahton. 
Mookerjee, J, 


sakara 
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CIVIL RULE. 


Before Sir Herbert Carnduff, Knight, fudge, and 
Mr. Fustice Richardson, 


AKHOY KUMAR PAL 
Y, 
HARIDAS BASAK.* 


Negotiable Instruments Act (X XVI of 1881), Secs, 48, Th Promissory note— 
Delivery, without endorsement—Transfer, whether valid—Transfer of 
Property Act (IV of 1882, as amended by Act IT of 1800), Secs, 128, 180, 
187—Chose in action—- Equitable assignnentem@Gift—Indian Oontract Act 
(IX of 1873), Seo, 90-—Delicory, requirements of— General and earlier 
law, if qualified by the special and later pro ision—Transferee, whether 
a“ holder”— Right to sue, 


A promissory note cannot be transferred by mere delivery without any 
endorsement, 

N. handed over a promissory note withvut any endorsement to an idol 
through its pujari, and, having done go, died. Upon a suit being brought by 
the sheba: and the pujari of the idol for recovery of the amount due: 

Held, that there was no valld transfer as the transferee could not rely 
either on the assignment of the note as a chose in aotion or on a transfor hy 
gift, 

Benode Kishore Goswami v, Arutosk Mukhopadhya (1) referred to. 

Per Oarnduff J -The gift was not a complete one as the intention of the 
holder was not carried out; and the document was only an incident to the 
chose in aotion, and all that was delivered was the incident, the handing over 
of which could not be said to have had the eflect of putting the representative 
of the idol in possession of the debt. 

In re Richardson, Shallito v. Hobson 2, referred to. 

` Per Richardon J,—The right to debt can only be effectually transferred by 
some method anthorised or recognised by the 1 Something must be done 
to enable the actionable claim or thing in action to be reduced toa thing In 
possession, 

Aga Mahamed Jaffer Bindanim v, Koolsom Bibi (8) and Khursdji 
Rustomji Oolah v. Pestonji Cowasji Buoha (4) followed. 

Par Curiam :—The proposition that the Negotiable Instroments Act, 1881, 
leaves untouched the rules of the general law which regulate the assignment 
of chose in action and the transfer of chattels is subject to the qualification 
that the latter must not be inconsistent with the former. 

Hence, assuming that there was a valid transfer, the transferee was not 
entitled to sue on the note inagmuoh as he was nota “holder” within the 
meaning of rection 78 of the Negotiable Instruments Act. ee 

Bishop v, Curtis (5) referred to, | 


* Civil Rule No, 1265 of 1913, against the decision of Babu B, L, Ohatterjee, 





` Judge, Small Cause Court, Dacca, 


M (1912) 18 ©. W. N. 166. 3) (1885) 80 Oh, D. 396, 
(8) (1807) I. L. R, 25 Cale, 917; L. È. 27 J. A. 198. 
(4) (1888) I. L, B. 12 Bom. 573 (5) (1852) 21 L. J, Q. B. 891, 


835 


OIvry, 


1913, 
sompen 
December, 12, 16, 
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Akhoy Kumar 
v, 
Haridas. 


A 


December, 15, 
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Civil rule obtained by the defendant, Akhoy Kumar Pal. 

Defendant executed a promissary note in favour of one 
Nityamani Baishnabi, who handed over this note without any 
endorsement to an idol through its pujar7, and, having done so, 
died. The present suit was brought by the s#edart and the 
pujari of the idol for recovery of the money, and the learned 
Small Cause Court Judge decreed the suit. 

Against the decision of the learned Small Cause Court 
Judge, the defendant moved the High Court and obtained the 
Rule, ü 

Babu Gunada Charan Sen, for the petitioner, The transfer 
of the promissory note was not a valid transfer; nor was the 
assignee entitled to sue on the note, Section 14 of the Negoti- 
able Instruments Act requires that the transferee must be 
“holder” in order to make the instrument negotiable by the 
transfer, But a transferee without endorsement is not a 
“holder”: see Benode Kishore Goswami v. Asutosh Mukho- 
padhya(1), The document in question therefore lost its character 
of negotiability by the transfer without endorsement. Section 137 
of the Transfer of Property Act would not apply, and the claim 
upon the instrument being an actionable claim under section 3 
of the Act, there must be a registered document to effect the 
transfer under section 130 of that Act. 

Without endorsement the transfer would pass title to 
possession of the document. The right to sue upon it is 
evidently a distinct right which would accrue only upon an 
endorsement being made upon the document. Section 8 of 
the Negotiable Instruments Act which defines the term “ holder ” 
clearly contemplates this dual right. The only right which 
the transferee without endorsement acquires, is the right to 
tal] upon the transferor or his legal representatives to endorse 
the document, but until that is done he does not acquire the 


‘right to sue upon the instrument: See Chalmers on Bills of 


Exchange, section 31, pp. 115, 116. Rightto sue belongs to 
the endorsee; see sections 48, 78 and 82 of the Negotiable 
Instruments Act, and also Leake on Contracts, 6th edition, 
p. 348. 

Delivery must be to an authorised agent : see section 123 of 
the Transfer of Property Act, and section 90 of the Indian 
Contract Act. In Hindu law, the shedatt is the only authorised 
agent of an idol;apujast or worshipper is not such an agent. 


(1) (1928) 16 0. W. N. 686, 
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Hence the gift was invalid. Refers to Muhammad Khumarau ae 
v. Ranga Ra) (1), Subhanarayana Vathiyar v. Ramaswamt 1918, 
Aiyar (2) and Sowcar Lodd v. Govinda Doss Krishna Doss Varu Akhoy Kumar 


v, Lepatt Muneppa Natdu (3). 


Dr, Sarat Chandra Basak (with him Babu Sarat Chandra 
Dutt) for the Opposite Party: The transfer was a valid one, 
There was an assigaoment of the promissory note in suit asa 
chose in action. Under section 137 of the Transfer of Property 
Act the assignment without endorsement was valid. Section 

4.130 of the Act is not applicable to the case. Besides the transfer 
was valid as a transfer by gift. Under section 48 of the Negoti- 
able Instruments Act a promissory note to order is negotiable 
by endorsement and delivery thereof; but it has been held in 
the case of Benode Kishore Goswami vy. Asutosh Mukhopadhya (4) 
that a gift of a promissory note made according to the provision 
of section 123 of the Transfer of Property Act, is good and valid, in 
the absence of any endorsement contemplated by ‘section 48 
of the Negotiable Instruments Act. In the present case the 
donor made a gift of the promissory note to the idol, and 
handed it over to the plaintiff No. 2, who performed the puja 

A of the idol. There was sufficient acceptance and the gift was 
‘a complete one. Acceptance of the gift of the note by the 
pujart was a sufficient acceptance on behalf of the idol. See 
Muthar Sahib Maratkar yv Kadir Sahib Maratkar (5), 


Babu Gunada Charan Sen, in reply. 


v. 
Harıdas, 


The following judgements were delivered :— 


Carnduff J.—The petitioner before us executed a pro- December, 22. 
missory note for Rs. 300 in favour of one Nityamani Baisnabi. 
Nityamani handed this note over without any endorsement 
to an idol through its pujart, and, having done so, died. The 
shebait who is the opposite party, sued the petitioner for the 
amount due and obtained a decree. Hence this rule, 

For the petitioner it is contended that promissory note to 
order cannot be transferred otherwise than by indorsement 
and delivery, as contemplated by section 48 of the Negotiable 
Instruments Act, 1881, but there is authority—see Benode Kishore 
Goswami v. Asutosh Mukhopadhya (4) and the cases and text-book 
there cited—for holding that this is not so ; and the argument of 
the opposite party that he can here rely on an assignment of 


(1) (1901) I. L. R. 24 Mad. 664, (8) (1908) I. L. R. 81 Mad. 534, 
(2) (1906) I. L, R, 30 Mad. 88. ta) (1912) 16 0. W. N. 666, 
(5) (1905) I. L. B. 28 Mad, 544, 
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oe the note as a chose in action, or, failing that, on a transfer by 
1913, gift, requires examination. 
Akha Komni A chose in action can now, under section 130 of the Transfer 
nai 7" of Property Act, 1882, as amended by the Transfer of Property 
eee Act, 1900, be assigned only by an instrument in writing signed 
Cernei J. by the transferor or his agent, Bur, it is contended, the section 


does not—see section 137—apply to instruments which are for 
the time being, by law or custom, negotiable, and under 
the former law there could apparently be an equitable assign- 
ment without writing. That is obviously all that the oppositéy - 
party can rely upon here; and he is put out of Court as soon 
as the fact is recalled that he is in the position of a mere volunteer, 
For equitable assigomen’s were given effect to in equity only 
when supported by valuable consideration. 

There remains the question of gift, which depends upon 
section 123 of the Transfer of Property Act, 1882. Under that 
section a gift of movable property—and a chose in action is 
movable property within the meaning of the Act—may be effected 
by delivery made in the same way as goods may be delivered, 
“Now the delivery required by sec ion go of the Indian Contract . 
Act, 1872, involves the doing of something which has the effect-4~ 
of putting the goods in the possession of the receiver or his 
agent. Here what was done wis the handing over of a piece 
of paper, which, as it stands, is, on the face of it, of no intrinsic 
value to any one but Nityamani or a person nominated by her 
indorsement, and which inthe hands of a third patty unin- 
dorsed, is, at most, some evidence of an intention on the part 
of Nityamani to make a present of the debt indicated by it to 
that third party. Nityamant having failed to nominate by 
indorsement, her intention was not carried out, and there was 
no completed gift: or, to employ the language used Jn 16 
Richardson ; Shillito v. Hobson (1) the document was only an 
incident to the chose in action, and all that was delivered was 
this incident, the handing over of which cannot be said to have 
had the effect of putting the representative of the idol in pos-, 
session of the debt. This view, is, I think, in accordance with 
that taken in Aferbat and another v. Peroghai (2), in Khursedys 
Rustomji Colah v, FPestonjt Cowasjt Bucha (3) and by the 
Judicial Committee in Aga Mahomed Faffer Bindantm v. 
Koolsom Beebee (4). It seems to me, tnerefore, that there was no 


(1) (1885) 80 Ch. D 396, (8) (1888) I. L. R, 12 Rom. 578. 
(2) (1881) I. L. R. 5 Bom, 268, (4) (1897) LL R, 26 Calo, 9; L, R. 71, A. 106. 
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completed gift, and that the contention of the opposite party CIVIL. 
again fails. Tne Rule should, therefore, be made absoluce, but I 1943, 
would not make any order as to costs. Athor Kumat 


I must add that the broadly stated proposition that the 
Negotiable Instraments Act, 1881, leaves untouched the rules aaee 
of the general law whicn regulate the assignment of chose in apike 4 
action and the transfer of chattels seems to melo require the 
qualification, that the latter must not be inconsistent with the 
former. In England this qualification eis expressly imposed by 

“fection 97(2) of the Bills of Exchange Act, 1882 (45 and 46 Vict, 
C. 61), and, though there is no corresponding provision in the 
Indian Act of 1881, the principle that a general and earlier 
Tule must give way toa special and later provision seems to be 
suficient. Even if there had been in this case a valid transfer 
to the idol, whether by assignment or gift, the debt due to 
Nityamani, the assignee or donee would at once be confronted 
by the express provision of the Act of 1881, which not only 
enacts by section 48 that a promissory note payable to order is 
negotiable by indorsement and delivery, but also declares—see 
section 78—that payment of the amount due on such a note, 

Sai in order to discharge the maker, be made to the “ nolder.”’ 

` The petitioner, is certainly not the “holder,” and he cannot, 
therefore, give the opposite party a valid discharge. How, 
then, can he obtain a decree in his own name? He might 
be entitled to the money promised, but before he could recover 
it, he would have to obtain indorsement of the legal representa- 
tive of the deceased promissor. The position would, indeed, be 
similar to that described in Chalmers on Bills of Exchange 
(Ed. 7 at p. 140) where it is stated, on the authority of Bishop 
v. Curtis (1), that where C, the holder of a bill payable to order 
dies after haviog specifically bequeathed it to X but without 
indorsing ir, X cannot sue on it unless and until he obtains an 
indorsement in his favour by C's executor. 

Richardson J.—I agree that there was no complete legal 
transfer or gift of the promissory note by the deceased woman 
to the plaintifis or -the deity whom the plaintiffs represent. 
It is conceded that the instrument represents an actionable 
claim but it is argued that inasmuch as it is a negotiable 
instrument the case is taken out of the provisions of section 130 
of the Transfer of Property Act relating to the transfer ot 
actionable claims by section 137 of the same act. That may be 
‘so, But it nevertheless remains that there has been no valid 


(1) (1852) 21 L, J, Q. B. 361, 


IA 
Haridas, 
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“Ou. or complete transfer of the instrument either as a negotiable 
1918. ‘instrument or as an actionable claim. The procedure provided 
== by the Negotiable Instruments Act has not been followed and 

Akhoy Kumar ; : f i 

> v there is nothing which operates as such a transfer either under 

Haridas. 


or outside the Transfer of Property Act. There is no writing 
“Richardson, J. to support the transfer, There is nothing which amounts to an 
TT equitable assignment and in fact, the plaintiffs claiming as 
volunteers have no equity in respect of which they can ask 
for the assistance of 2 Court of Equity. The-contention is 
‘as I understand it, that section 123 of the Transfer of Property 
Act, which relates to gifts of movable property, applies and 
that this promissory note which is drawn payable to the 
promissee or order, is capable of being made the subject of a gift, 
by mere delivery under that section, although it is not indorsed 
by the bolder. There is no question here as to the right to the 
possession of the piece of paper on which the promise is written 
but the promise itself, or the debt of which the paper is evidence, 
or the claim to the debt,- is an intangible thing incapable of 
passing by delivery like an ordinary chattel. It is perhaps a 
possible view that actionable claims are not “ movable property” ,_ 
within the meaning of section 123. But if the section appli 
to them, then it would seem that, delivery being impossible, 
‘a gift could only be made under the section in the first of the 
two modes provided, namely by a registered deed, attested by 
two witnesses. The law might say that the delivery of the 
“paper should in such a case as the present (as in the case of a 
currency note) carry with it the right to the debt but it does not 
say so. The right to debt can only be effectually transfered by 
some method authorised or recognised by the law. Something 
must be done to enable the actionable claim or thing in action 
to be reduced to a thing in possession. The whole object and 
purpose of the Negotiable Instruments Act is to legalize a system 
under which claims arising upon certain instruments of a 
mercantile character can be treated like ordinary goods which 
pass by delivery from hand to hand. But except within the 
prescribed limits such claims cannot be so treated. It may be 
-that claims arising upon negotiable instruments ‘may be 
transferred not only under the Negotiable Instruments Act 
but also by some means applicable to claims arising upon 
“instruments which are not negotiable, though the rights resulting 
from the adoption of one mode of transfer may be different 
“from the rights resulting from the adoption of -another mode, 
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The topic however need not be pursued because in the present 
case there has been no legal transfer of the actionable claim by 
any authorised mode, 

The case of Aga Mahomed Faffer Bindanim v, Koolsom 
Beebee(t) illustrates the principle involved. The documents 
there in question were not -negotiable instruments but it might 
be said here with equal force (slightly paraphrasing the language 
of their Lordships) “ that the instrument is not in a form which 
would entitle the bearer of it (without* the holder’s endorsement) 
' tothe debt created thereby as holder thereof.” It may be well to 
add that we have not had to consider the provisions of section 178 
of the Indian Succession Act in regard to gifts made in 
contemplation of death because these provisions are not 
applicable to Hindus. 

But assuming that there was a valid transfer, the further 
question arises whether the plaintiffs are entitled to sue on the 
note. It may be generally true that a valid assignment of a 
negotiable instrument as an actionable claim gives the assignee 
the rights of the holder subject to equities. But this broad 

proposition must be subject at any rate to the qualification that it 
is true only so far as it is not inconsistent with the special 
provisions of the Negotiable Iustruments Act. Under-section 78 
ofthe act the only person who can give a good discharge 
to the maker of a negotiable instrument is the holder. That 
being so, it would seem that the rights which might or would 
pass to an assignee by an assignment which does not constitute 
him the holder (assuming any rights to pass at all) would not 
include the right to give a good discharge. And if they would 
not include the right to give a good discharge, they could hardly 
include the right to sue in his own name. The assignee may 
have instead the right to compel] the holder or the holder's 
legal representative to make the requisite endorsement on the 
instrument though apparently the Indian Act does not (like the 
English Act, section 31 (4), expressly say so. It is not, however, 
necessary in the present case to express the final opinion on 
this point or tosay more than that in the Madras cases which 
were cited in the course of argument no reference was made to 
section 78. 

ITagree that this Rule should be made absolute without 
costs. 


ALN, R G Rule made absolute, 
(1) (1867) I. L, R, 25 Calo, 9; L, B.2 T, A, 196, 


ĝi 


. OINI 
1913. 
angan 

Akhoy Kumar 
A 

- Haridas. 

Richardson, WA 
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< Before Sir Asutosh Mockerjee, Knight, fudge, and Mr. Fustice 
, Beach: oft, 
CIVIL. CHANDRA NARAYAN SINGH 
1914, v. 
February, g, ASUTOSH DEO AND ANOTHER." 
1918 Court-fee—Corurt-feea Act (TITI of 1870), See Fel (V), wub-êla, (a), (0) and 
a, (d)—Ghatwali Nahals, part of—ectment, suit for—Land Jur ming part 
May, 13, 14, of an estate paying rerenve to Geiernment, 
August, 13, 
— A plaintiff cannot avall bintself of sub-clause (a) of clanee (V) of scetion 7 A 
~ of the Court-fecs Act, unless be brings his case stifotly within ite terms, and 


for that purpose the determining Inetor is the land in guit und nut a larger 
property m which 1t may be meluded. : 

Before a paity can successfully rely upon sub-clause (o) of clause (V) of 
section 7 of the Court-fees Act, be must establish that the land in suit pays no 
revenue permanently or temporanly settled thereon,’ or has been partially 
exempted from such payment or is churged witha fixed payment in lieu of 
such revenue, 

The property in sult which consisted uf five Ghatwall Mahala was included 
in an aggregate of fifty-two Ghatwali Muhals for which a sum of Rs, 16,188 was 
annually payable as Sadar Jama, No apportionment of thiaeum was mice with 
reference to the soxeraltenuics, It appeared fiom the Collector's Register 
thatasum of Rs, 22,494 was collected by Goverument from the fifty-two, 
Ghatwali Mahals, out of which the Government retained a sum of Ra, 16,188 
on account.of Sadar Jama and paid the balance to the zemindar within whose 
estate the Ghatwall land was originally comprised. The collections from the 
five Ghatwali Mabals in suit amounted to Ne, ¥,148-12-3p : 

Held, that sub-clause (d) and not sub-uinuse (a) or (0) of clause (F) of 
section 7 of the Court-fees Act was applicable and the value of the subject- 
matter was the market valae of the Jand, 

That the sum of Ra, 8,143-12-8p, was not revenue payable in respect of 
those five Ghatwal Alahals, 

That even if the disputed land was deemed part of a revenue-paying estate, 
it was not recorded in tne Collector's Register as separately assessed with 
revenue, within the meaning of sub-clause (a) of clause (V) of section 7 of the 
Court-fees Act. 


Application for revision by the Plaintiff. 

Suit for recovery of possession of a Ghatwaili estate. 

The material facts and arguments appear from the judgment. 
Babu Nares Chandra Sinka for the Petitioner. 


Babus Dwarka Nath Chuckerbutty and Kshetra Mohan Sen 
for the Opposite Party. 

-Babu Ram Charan Mitra for Government. GA. V, 

The judgment of the Court was delivered by 


+ Civil Rule No. 442 of 1913, against an order of J. M, Christian, Esq. 
Subordinate Judge of Deoghur, dated the 25th Maroh, 1918. 
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Mookerjee J.—We are invited in this Rule to determine 
the principle on which Court-fees are to be levied on the plaint 
in the suit instituted by the petitioner for recovery of possession 
of a Ghatwali Es-ate known as Rohini, The plaintiff contends 
that the case falls within section 7, Clause V, Sub-clause (a) 
while the defendant argues that the case is governed by 
section 7, clause V, Sub-clause (c), of the Court-fees Act, 1870. 
The Subordinate Judge has accepted the contention of the 
defendant as well-founded, and has called upon the plaintiff 
to pry court-fees accordingly. As the question raised is of 
considerable importance and affacts the Goveroment ultimately, 
we have heard the learned Government Pleader in addition to 
the learned vakils for the parties themselves. To determine the 
provision within which the case before us falls, it is necessary to 
examine carefully the terms of the sub-clauses of Clause V of 
section 7 of the Court-fees Act. 

Clause V of section 7 provides that in suits for the posses- 
sion of land the amount of fee payable on the plaint shall be 
computed according to the value of the subject-matter. Sub- 
clause (a) lays down that where the subject-matter is land, which 
forms an entire estate or a definite share of an estate, paying 
annual revenue to Goveroment or which forms part of such an 
estate and is recorded ia the Collector’s Register as separately 
assessed with such revenue, and such revenue is permanently 
settled, the value of the subject-matter shall be deemed to be ten 
times the revenue payable. S rb-clause (4) treats of a case simular 
in all respec.s with that comorised in Sub-clause (a), with this 
difference that the revenue )ayable in respect of the estate is not 
permanently settled. Sub-clause (c) lays down that where the 
land pays no such revenue or has been partially exempted from 
such payment or is charged with any fixed payment in lieu of such 
revenue and net profits have arisen from the land during the 
year next before the date of presentation of the plaint, the value 
of the subject-matter shall be deemed to be fifteen times such net 
profic ; but where no such net profits have arisen therefrom, the 
value of the subject-matter shall be the amount 4° which the 
Court shall estimate the Jand wuh reference to the value of 
similar lind in the neighbourhood. Suo-clause (a) provides that 
where the land forms part of an estate paying revenue to 
Government but is not a definite share of such estate and is, not 
separately assessed as mentioned in Sub-clause (a) the value of 
the subject-matter shall be deemed to be the market value of the 
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1914, 

otter 
Ohandra Narayan 


v, 
Asutosh Deo, 


ns soe 
T y tih 


February, £, 
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CivIL, land. To these sub-clauses is added an explanation that the 
1914, word “estate” means any land subject to the payment of revenue, 

aya , + A 
Chandra Narayan for which the proprietor or farmer or raiyat shall have executed a 


separate engagement to Government, or which, in the absence of 
such engagement, shall have been separately assessed with 
revenue, Before we determine which of these sub-clauses governs 
the case before us, we may state that according to the plaintif 
the Ghatwali estate in suit pays a Government revenue of 
p Rs. 3,148-12-8 ; and the plaintif paid on the plaint, a court-fee 
stamp of Rs 995 on ten times the revenue payable, while he ` 
fixed the market value of the subjec-matter at Rs. 3,50,000 for 
purposes of jurisdiction, The history of this Ghatwali estate 
has been explained to us but need not be set out in detail here for 
our present purposes, and will be found narrated in the judgment 
of this Court in the case of Kastoora Koomaree v. Monohur 
Deo (1). Thereis no controversy that the land does not form 
an entire estate nor a definite share of an estate paying annual 
revenue to Government within the meaning of Sub-clause (a). 
To enable us to determine whether the land forms part of -such 
an estate and is recorded in the Collector’s Register as separately 
assessed with such revenue, we called upon the parties to 4A- 
produce before us a certified copy of the Register in so far as it 

is relevant to the matter under enquiry. We found that the 
property in suit which consists of five Ghatwali Mahals is 
‘included in an aggregate of fifty-two Ghatwali Mahals for which 

a sum of Rs, 16,183 is annually payable as Sadar Jama. No 
apportionment of this sum has been made with reference to the 
several tenures. It further appears from the Register that a sum 

of Rs. 22,494 18 collected by Government from the fifty-two 
Ghatwali Mahals, out of which the Government retains a sum of 
Rs, 16,183 on account of the Sadar Jama and pays the balance to 
the zemindar within whose estate the Ghatwali land was 
originally comprised. The collections from the five Ghatwali 
Mahals in suit amount to Rs, 3,148-12-8. It is consequently 
plain that this latter sum is in no sense revenue payable in 
respect of these five Ghatwati Mahals ; the whole of this sum is 
not payable as revenue to Government. As already explained, 
the larger sum, of which this amount is a component element, is 
collected by Government and is retained in part as revenue and 
made over in part to the proprietor of the estate from which the 
Ghatwali tenures have been carved out. We must hold accordingly 


(1) (1864) W. R. 39 


v. 
Asutosh Deo, 


Mookerjee, J. 


MO) 
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that even ifthe disputed land is deemed part of a revenue Orva. 
paying estate, it is not recorded in the Collector’s Register as 1014, 


separately assessed with revenue, within the meaning of Sub- Chandra Narayan 


clause (a). It has been ingeniously argued, however, on behalf oP ake 
re Asutosh Déo, 

of the plaintiff, that he should not be called upon to pay a larger —_— 

amount as court-fee than what he would have had to pay if he ag NA 


had been the owner of all the fifty-two Ghatwali Mahals and had 

sued to recover possession thereof. This contention is manifestly 

fallacious for two reasons, namely, frst, hat the plaintiff cannot 
‘avail himself of Sub-clause (a), unless he brings his case strictly 
within its terms, and for that purpose the determining factor is 
the land in suit and not a larger property in which it may be 
included ; and, secondly, that even if the plaintiff had sued for 
recovery of all the fifty two Ghatwali Mahals, the question would 
require careful examination, whether those Mahals constitute an 
estate paying annual revenue to Government. The contention 
of the plaintiff consequently fails. 

As regards Sub-clause (b) it is plainly inapplicable for the 
reasons assigned for the exclusion of Sub-clause (a), As regards 
Sub-clause (c), it is clear that before the defendant can 
successfully rely upon it, he must establish that the land in 
suit pays no revenue permanently or temporarily settled thereon, 
or has been partially exempted from such payment oris charged 
with a fixed payment in lieu of such revenue. This the defendant 
has failed to establish, On the other hand, the Subordinate 
Judge has found on the authority of the cases of Raja Lela- 
nund v. Bengal Government (1), Munrunjun v. Rajah Lelanund (2) 
same case on review, Rajah Leelanunad v. Monorunjun (3), same 
case on appeal to P. C, Lelanand v. Munorunjun (4), Leelanund 
y. Munrunjun (5), that the Ghatwali land forms part of the estate 
of the zemindar of Birbhum ; this position indeed is supported by 
the fact that a definite amount is collected through the agency 
of the Government and is divided between the Government and 
the zemindar of Birbhum, Consequently the contention of the 
defendant that Sub-clause (c) is applicable cannot be supported. 

From what has been already stated, it is plain that Sub- 
clause (d) is applicable. The land in suit forms part of an estate 
paying revenue to Government, but does not constitute a definite 
share of such estate nor is it separately assessed with revenue. 
Consequently the value of the subject-matter must -be deemed 


(1) (18655) 6 M.I. A. 101 (128); 4 W. B. P, O. 77, 
(2) (1865) B W, R. 84. (4) (1878) 18 B. L. R, 124, 
(8) (1866) 5 W. R. 101 (5) (1877) I. L R. 8 Cale, 25]. 
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Orm. to be the market value of the land. In paragraph 15 of the 
1914. plaint, -the market value is stated to be Rs. 3,50,000, and the fee 
payable is Rs. 2,675, As the plaintiff has. pad Rs 995-- „only, -he 


Ohandta Narayan 
must be called upon to pay the deficit, namely, Rs. pe within 


PE a time to be fixed by the Court below. : 
Manna bik J. The result is that the Rule is made absolute, the see of the 
l Court below set aside and the case remitted to -it, so that the 
direction given in this judgment may be carried out. As the 
contentions of both the parties have failed, there will-be no order 
for costs. < ce 
A. T. M. Rule made absolute. 


-me 


t, 
Asutosh Deo, 


APPELLATE CIVIL. 


Before Mr. Fustce Coxe and Mr. Fustice Roy. 


CIVIL 
1913, KUMUD LAL ROY CHOUDHRY AND OTHERS 
See v. 4 
ee RAMANI MOHON ROY. 
i Qiril Procedure Code € Act v of 1908), Secs. 2,97, Order 20, R. meee 


tion ‘of title and recovery of possession, suit for Vesne-profite, ascertaik- 
TT mekt af—Appeal—Remand—Decigon with regard to possession, whether 
-æ preliminary decree Preliminary y deoree, 


Plaintiff brongbt a suit for recovery of possession of certain property on 
declaration of his title thereto, and for mesne-profits, The Court of first 
instance granted the plann a deciee for posseesion declaring bis title, aud 
disallowed. hia claim for mesue-profits, and also a portion of the costs 
meurred by him. On appeal by the defendants, the lower appellate Court 
“dismissed the appeal, and allowed the cross-appeal by the plainuff to the 
extent-that the latter was entitled to mesne-profits, and remanded the case 
to the Court of first instance for ascertainment of mesne-prafits The mernes 
profits being ascertained, the objections of the parties to the findings of the 
Oourt of first instance as regards the same, were heard by the lower appellare 
Court, and a deorea was passed to the effect that the plunnf would ger the 
"ascertained amount in addition to the decree granted to him by the Court of 
first instance and ‘upheld by the nppelinte Court on the previous orension. 
Upon a second appenl being preferred to the High Court by the defendants: 
~ Meld, that tbe appeal as regarda the question whether the plaintid was 
entitled to recovery of posscssion was-barred, inssmuch ns the decision with 
regard to: possession was a preliminnty decree within.rhe meaning of section 2 
of the Code of Civil Proecdure, and it was finally determined and decided 
“between the parties by the lower sppellate Conrt on the previous occasion. 
* Appeal from Appellate Decree No, 2271 of 1910, against the derree of 
B. B. Newbonld, Esq, District Judge of Dacca. dated the 11th March, 1910, 


modifying that of Babu, Kishori Tal Sen, Subordinate ak “ist Court, of 
Dacen, dated the 241h-September, 1908, | l 
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Appeal by the Defendants. i ko a OIYIL, 


Suit for recovery of possession on declaration of title, and 1918, 
rae > > em 
for ENE aaah ; l - Kumud Lal 
The facts will sufficiently avpear from the judgment. it 
Bamani Mohon, 


Bahus Harendra Nara Mitter aad Rajeidra Chandra Guha ee 
for the Appellants. 7 ah, 
Babus Dwarka Nath Chuckerbuity and Gunada Charan 
Sen for the Respondent. 
The judgment of the Court was as f@llows : 
This was a suit for recovery of possession of certain property July, 23, 
and mesne-profits which has been decreed by the Court below. 
The defendants appeal. ; 
With regard to the quesition whether the plainuff is entitled 
to recovery of possession we think the appeal is clearly barred. 
That was decided in favour of the plaintiff and the defendants 
appealed and their appeal was dismissed on the 7th June 1909. 
The case was sent back to the lower Court to ascertain mesne- 
profits which the first Court had disallowed. The wording of 
this order was not very precise, but it seems clear that it was 
| an order passed under Order 20, Rule 12 directing an enquiry. 
~The question whether or not the plaintiff was entitled to posses- 
sion of the land was finally determined and decided between . the 
parties by that decision and was no longer pending fot determi- 
nation. Sub-section (2) of Rule 12 “refers to the preparation~ of 
a final decree in respect of mesne-profits and this implies that 
the decision with regard to the possession is a preliminary decree 
within the meaning of section 2 of the Code, of Civil Procedure. 
So far therefore the appeal must fail,- - "aN" 
As regards the question of mesne-profits the parties have 
come to an agreement and in accordance with that agréement 
we allow a decree for Rs. 624 without interest. The respondents 
will get their costs of this appeal. 
The cross objection is dismissed without costs. 


wor AL NLR. Co o e Appeal dismissed, 


` 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 


; Beacheroft. 
O1VIL, RAJA KAMALESHWARI PERSHAD SINGH 
1913. v. 

Tr. ; RAMHARI SINGH AND OTHERS," 


Marcok, 86, 
= Different tenanoies in a village—Contract of one tenanoy, whether indicatire 
of the nature of another—Bengal Tenancy Act (VIII of 1885), 
Seo, 103 B—Reoord-of-rights, entry in and publication of—Presumption— 
Batai system—Paymnent, plea of—Burden of proof—Orops, appropriation 
of, by tha ternants—Tenants, whether liable to indemnify—Batta, if andy 
when legal— Long payment of batta, inference frum. 


The mere circumstance that the contract of tenanoy in respect of some 
lands in a village was of one description does not necessarily indicate that the 
contract was of the same description in respect of different Jands in the village 
held by other tenants, The position may be different if it is shewn that all the 
lands were subject to the same custom, 

Hoilingham v. Head (1), Smith v, Wilkins (2) and Doe v. Sisson (8) 
icferred to. 

The presumption referred to im section 103B of the Bengal Tenancy Act 
is applicable to a smt instituted ‘before the publication of the record-of-rights 
in which the entry is contained. ' 

C. R. Macdonald v, Babulal Purbi (1) followed. e 

Where lands were found to have been held by the tenants under the batai 

system, there could be no presumption that the landlord took his share of the 
crops each year. The burden was primarily upon the tenants to establish 
their plea of payment. If the landlord did not choose to take his share of the 
crops, and the tenant actually appropriated all the crops, they were liable to 
indemnify the landlord, 
' «Uf the tenancy was oreated and the rent was fixed before 1886, batta 
claimed by the landlord is legally recoverable. It ie, no doubt, open to a Court 
to infer, as a matter of fect, from the circumstance of long payment of batta 
that the tenancy did originate before 1836, and that the’ batta was consequently 
lawfully payable, . 

Rameshar Koer v. Gobardhan Lal (5) and Mir Lapurak Hossein v, Gopi 
Narayan (6) refericd to. 


Appeals by the Plaintiff. 

Suits for rent. 

Plaintiff’s case was that the lands were held by the tenants 
respondents under the danaband: system ; and plaintiff further 
claimed batta as a part of the rent. Defendants contended 


"+ Appeals from Appellate Decrees Nos. 3845, 3888 to 8892 of 1910, against 

the deoision of J. C. Twidell, Esq , Distriot Judge, Bhagalpur, dated the 19th 

_ August, 1910, reversing that of Babu Hem Qhandra Mukherjee, Subordinate 
Judge, Mongbyr, dated the 26th May, 1910. 


- (1) (1858) 4,0. BON, 5, 888; 114 R, R 780. 
(2) (1833) 6 O. & P. 680, 
(3) (1810) 12 East 62. (5) (1907) 7 0. L, J. 202, 
ta (1904) 40. L. J, 519, (6) (1907) 7C,L J. 251. 
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that the lands were held under the òatai system, and also CIVIL, 
pleaded payment. In two of the several analogous suits instituted “1913, 
by the plaintiff, the lower appellate Court found that the ee 


: _ aa Kamaieshwani 
tenants held under the danadana? system, while in the remaining 


six suits it was found that they held under the data? system. 
Hence the six appeals by the plaintif landlord out of the said 


A 
Ramharı, 


Stated beats 


six Suits, 
Dr, Rash Behary Ghose and Babu Khetra Mohan Sen 
for the Appellants, $ 


la Mr. S. P. Sinha, Babus Umakah Mukherjee and Gones Dutt 
Stugh for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee J.—These are six appeals by the plaintiff in as March, 26. 
many suits for rent. His case is thatthe lands are held by the 
tenants respondents under the danabandi system, that the 
outturn of the crop and its value are appraised and the tenant 
pays the landlord his share either jn grain or in money; the 
case for the defendants, on the other hand, is that they held 
under the bata? system, that is, the actual produce is divided 
between the landlord and tenant. The Court of first instance 
has found and that view has been accepted by the Court of 
appeal below—that the defendants do not hold under the 
danabandt system. This is a conclusion of fact, which the 
appellants cannot successfully assail in second appeal. But it 
has been argued that, as in the case of two other suits, the Court 
has found that the tenants held under the danadandt system, 
and as it was not the case of either party that two different 
systems prevailed in the village, the Court should have held 
that in the present suits also the tenants held under that system. 
There is plainly no force in this contention, which, if well-founded, 
proves, indeed, too much ; for it may as well be argued that as 
in these cases the Court has held that the tenants do not hold 
under the danaband: system, a similar view should have been 
taken in the other two suits. The truth is that the mere circum- 
stance that the contract of tenancy in respect of some lands was 
of one description does not necessarily indicate that the contract 
was of the same description in respect of different lands held by 
other tenants. It has been, in fact, maintained by high authority 
that when the question is, whether A made a contract with B 
on certain terms, evidence of the fact that he made contracts with 
other persons, on the same terms, is inadmissible: //oléingham 
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OIVIL, v. Head (1). Carter v. Pryke (2), Spenceley v, Wilmot (3), 
1918, Smith v. Wilkins “4\), and Borden v. Keverberge:s). The position 
sani acd may be different, it it is shown that all the lands are subject to 
v. the same custom: Doe v. Srsson (6) But there is no proof here 
Ramhari, 


WAN that there was an invatiaple custom prevalent in the village. 
Mookarjea, J. 


kanng an nbanana) 


Under these circumstances, we are of opinion that the Court 
below was free to conclude upon the evidence thal the lands 
were held, as alleged by the defendants, under the batat system. 
It has finally been argued *that the District Judge should not 
have relied upon the record-of-rights, which was finally published 
on the 11th February 1910, long after the institution of these 
sujts on the 12th October 1909. This contention cannot 
prevail in view of the decision in C. œR. Macdonald v. Babulal 
Purbi (7). The principal ground urged in support of the appeals 
must cousequently fail, 

We have next to deal with two subordinate points raised 
by the appellant, namely, Æst that the decision of the District 
Judge upon the question of payment 15 defective, and secondly, 
that the landlord ıs entitled to balia. As regards the question 
of payment the District Judge holds that, ifthe system 15 bala? 
the presumption 1s that the landlord took his share of the crops 
each year. This reasoning is open to obvious criticism, for 
if the landlord maintained, as he has done, that the tenants, 
held under the danabanas system, he would not take the crops 
under the balas system ; his acceptance of the crops under those 
circumstances would be completely destructive of his case. Now, 
as the defendants alleged payment, the burden was primarily 
upon them to establish their plea ; they did, no doubt, produce 
receipts in support of their allegation but the receipts have been 
found to be untrustworthy. Consequently the case must be 
reconsidered so far as the question of payment is concerned. ; 

As regards the balia, in support of the claim, reliance 
has been placed upon the cases of Ram Saran Sing v. Gyan 
Sing (8) and Ram Khelwan Singh v. Kumar Rat (9), while an 
attempt has been made to distinguish the cases of Rameshar 
Koer v. Gobardhan Lall (10) and Mir Tapuiah Hossein v. Gopi 
Narayan (11). We are of opinion that the present case is 
governed by the two decisions last mentioned. There is no 


(1) (1858) 40. B. N. S. 383; 114 B, R. 78. 


(2) (1792) Peako 95 (7) (1904) 40. b. J 519. 
(3) (1806) 7 East. 108. (8) (887,66. L J 637, 
(4) (1833) 6 O. & P. 680 (9) (1892) 60, L, J. 667. 
(S) (1886) 2M & W. 61 (10) (1807) 70. L, J. 202. 
(6) (1810) 12 East, 63, (11) (1907) 70, L. J 251, 
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evidence to show that the tenancies were created and the rent 
fixed before 1836. Though there was a general assertion that 
Satta has been paid as part of the rent for a long time, no 
attempt was made in the course of evidence to fix the period 
during which such pavment- had been made. It is, no doubt, 
open to a Court to infer, asa matter of fact, from the circum- 
stance of long payment of daffa that the tenancy did originate 
before 1836, and that the bata was consequently lawfully pay- 
able. Upon the facts found in the, present case, the District 


œ Judge rightly held that da/ta has not been shown to be legally 


payable. This conclusion upon this part of the case must 
accordingly be affirmed. 

The result is that these appeals must be allowed, the decrees 
of the District Judge set aside and the cases sent back to him 
in order that he may consider upon the evidence, whether the 
defendants have established that the crops were given to the 
landlord as alleged by them. If the crops were not so given 
the plaintiff would clearly be entitled to their value, though it 
was suggested for the respondent "that if the landlords did not 
choose to take the share of the crops, he was not entitled to 
maintain this action. This position is clearly unsustainable, 
Section 69 of the Bengal Tenancy Acr provides that if the land- 
lord does not attend to take the share of the crops the remedy 
of the tenants is by way of an application to the Collector; but 
if it is found that the tenants have actually appropriated all the 
crops, they are plainly liable to indemnify the landlord. We 
may add that if itis found that the plaintiff did not obtain his 
share of the crops, the quantity and value of the crops must be 
determined by the Court below. 

The costs of these appeals will abide the result. 


A.N, R.C, Appeals allowed : case remanded, 
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Kamalesh wari 


tr 
Ramhari, 


Afnukerjee, J. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beaches oft. 
MAGU BRAHMA 7 


V.. 
BHOLI DAS." 


Purchaser, whether bound to enquire as to title—-Person in occupation, title of— 
Possession, whether sufforent to put purchaser on enquiry—Netice—Indrian 
- Registration Act (ILI of 1877), Beo. 50-— Prior unregistered document, 
title by—Notice of such title to a subsequent traneferce by a registered 


instrument Whether the latter document takes effect against the former TX 
When a person purchases a property where a visible state of thinga exfsta ` 


which could not legally exist unless tho property were subject to some burden, 
he is taken to have notice of the extent and nature of that burden, And thas 
if a person other than the vendor is in possession, it is sufficient to put a 
purchaser on enquiry as to the nature and extent of his interest. and the 
purohaser is bonad by all the equities which the person in sneh oconpation may 
have in the land, 


Allen y. Seckham (D, Daniels v. Dacisan (2)and Hunt v, Luck (8) relied on. 
Muneherjes v. Kongseeo (4), Hakeem Aleah v Bejey (5), Radha Madhab vv. 
Kalpataru (6), and Ram Oharan Y, Joy Ram (7) followed, 


Where therefore a suit for rent was brought by one d/ against one B, with | 
respect to a land to which the former acquired title by a registered conveyance 
executed in his favour by the original owner, and B, who was admittedly at 
one time a tenant in ocoupation of the land, contested the olaim on the ground 
that he was in possession of the land as a usufractnary mortgagee by an 
unregistered instrument from before the purchase by JM, and as such was not 
Hable to pay the rent: 


Held, that it was incumbent upon Jf to make an enquiry as to the 
possession of the property at the time of his purchase, i. e. to enquire under 
what title B claimed to be ın occupation of the land, and he must be deemeed 
to have purchased the property with notice of, and consequently subject to, the 
nugufroctuary mortgage of B, and was not entitled to claim rent from B as his 
tenant, till he had redeemed the nsufructnary mortgage, 


Held further, that scction 60 of the Indian Registration Act has no 
application where the person who olaims title under the subsequent registered 
document has notice of the title created by the prior unregistered document. 

Narain Chunder v, Dataram (8), Shitram v, Geru (9), Ram Antar v, 
Dhanawri (10) and Krishaamma v, Suranna (11) followed, 

* Appeal from Appellnte Deoree No, 8338 of 1910, ngainst the decision of 


T 8. Macpherson, Esq, District Judge, Cuttack, dated the 25th July, 1910. 


affirming that of Babu J. O, Dutt, Deputy Colleotor, Kendrapara, dated the 
25th Janunry, 1910, 


(1) (1811) 11 Ch D. 190 (196), ° 
(2) (1809) 18 Ves 249317 Ves. 433; 10 R. R. 171. 


(3) (1902) 1 Oh 422. (7) (1912) 17 O, W, N. 10. 

(4) (1°69) 6 Rom, H. O, Rep, 59. (R) (1882) T. L. R. & Cale, 597 

(5) (1874) 22 W. R 8, (9) (1882) I. L. R. 6 Bom, 616, 
(6) (1912) 17 0. L. J, 209 (214) -(10) (1886) T, L R. 8 All, 640, 


aie 


A 
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Appeal by the Plaintiff. é OzvIL, 
This appeal arose out of a suit for rent brought by the 1918, 
plaintiff against the defendants. Plaintiff claimed title tothe Wagu Brahma 
land, in respect of which rent was claimed, by a registered con- v, 

Bholi- Das, 


veyante executed in his favour by the owner of the land on the —— 
6th June, 1903, Defendants contested the claim on the ground ; 
that although they were in occupation of the land as tenants, 
they were not liable to pay any rent, inasmuch as they obtained 
a usufructuary mortgage of this land from the original owner by 
m unregistered instrument on the 4th July, 1899, and since then 
they have been in possession as usufructuary mortgagees. 
Hence the suit. 
Babus Ram Chanara Majumdar and Nagendra Nath Sen 
for the Appellant. 
Babus Provas Chandra Mitra and Sushtl Madhab Mullick 
for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiff in a suit, Maroh, 5. 

for rent. The land in respect of which rent is claimed, originally 

belonged to Sankar Saranji. The plaintiff alleges that he 

~ Ħacauired title thereto by a registered conveyance executed in: 

his favour by the son of Sankar Saranji onthe 6th June 1903. 

The defendants were admittedly, at one time, tenants in occupa- 

tion of the land, and would prima facte be liable to pay rent.: 

But they contest the claim of the plaintiff on the allegation that, 

on the 4th July 1889, they obtained a usufructuary mortgage of 

this land by an unregistered instrument and since thén have 

been in possession as usufructuary mortgagees. On these facts, 

it has been argued on behalf of the plaintiff appellant that 

he has a preferential title tothe land, under section 50 of the 

Indian Registration Act which provides that registered docu- 

ments relating to land take effect against unregistered documents, 

whether such unregistered documents be of the same nature 

as the registered documents or not. In answer to this con- 

tention, it has been argued on behalf of the defendant’ that 

section so.of the Indian R-gistra'tion Act has no application 

where the person who claims title under the subsequent regis- 

tered document has notice of the title created by the prior 
unregistered. document.. This proposition is well- settled and is 1 
supported by the decisions in Narain Chunder Chuckerbutty 

v. Dataram- Ray (1), Shivram v. Genu (2), Ram Autar v 


(1) (1882) T, L. R, 8 Oale, 597. (2) (1882) T. L. R. 6 Bom 615. 
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Dhanaurt (1) and Krishnamma v. Suranna (2). As observed 
in Chinnappa vy. Manickavasagam (3), the burden lies upon 


the person who alleges such knowledge or notice, to aver it in his’ 


pleadings and to establish it. Consequently the question arises 
whether the defendants have proved that, when the plaintiff took 
his conveyance, he had notice of the usufructuary mortgage 
under which the defendants claim. 


On behalf of the defendants, it is contended that it was 


incumbent upon the plaintiff, at the time he took his convey- 
ance, to enquire into the question of possession of the property 
and if he had made such enquiry from the defendants, he would 
have found that the latter were in possession, not merely as 
tenants but as usufructuary mortgagees. This raises the question 
whether it was incumbent upon the plaintiff to make any 
enquiry as to the possession of the property. Now, it cannot be 
disputed as laid down in the case of Allen v. Seckham (4), that 
when a person purchases property where a visible state of things 
exists which could not legally exist unless the property were 
subject to some burden, he is taken to have notice of the extent 
and nature of that burden. On this principle, it has been ruled 
that if a person is in possession, it is sufficient to put a pyrchass 

on enquiry as to the nature and extent o his interest. The 
leading decisions in support of this proposition are the judg- 
ments of Sir Richard Couch in the cases of Mancharji v. 


Kongseoo (5) and Hakeem Meah v. Beejoy Painee (6), See also, 


Barnhart v. Greenshtelds (7), Fugulkissae v. Kartic (8), Bhtkhi 
Rat v. Udit (9), Kondiba v. Nana (10) and Radha Madhab 
vı Kalpataru (11). In the case before us the defendants and 
not the vendors of the plaintiff were admittedly in -occupation 
of the land, at the time of the execution of the conveyance 
in his favour; it was consequently incumbent upon him to 
enquire under what title the defendants claimed to bein occupa- 
tion, This he did not do; and in justification of his conduct, it 
has been urged he was entitled to assume that the defendants 
were in occupation as tenants ; in other words, to assume that as 
they had entered into possession of the land as tenants, they had 
not subsequently acquired any other title. In our opinion this 


R. 8 All. 840. (6) (1874) 92 W, R 8. 

.R 16 Mad. 148, (7) (1858) 9 Moore F, O. 18. 

BR 25 Mad. 1, (8) (1892) I. L. R 21 Cale. 116, 

11 Ch, D. 790 (795), (94 (1808) I L B. 25 All, 886, 
6 Bom, H. O. Rep. 69, (10) (1908) I. L, R, 27 Bom, 408, 

; (11) (1912) 17 0, L, J. 209 (214), 


{ 
ad 
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position cannot possibly he supported; the contention in fact 
is opposed to the decision in Kondiba v. Nana (1), which was 
followed in Vyankapacharya vy. Yamanasami (2); this latter case 
was accepted as good law in Ram Charan Das v. Foy 
Ram Majhi (3). It is indisputable that if a person purchases 
and takes a conveyance of an estate which he knows to 
be in the occupation of a person other than the vendor, he 
is bound by all the equities which the person in such occupa- 
tion may have in the land ; for possessioh is prima facte seisin, 
and the purchaser has, therefore, actual notice of a fact by 
which the property is affected and he is bound to ascertain the 
truth. Holmes v. Powell (4), Carroll v. Keayes (5) and Reslly v. 
Garnett (6), The extreme length to which this doctrine has 
been carried is illustrated by the decision of Eldon L. C. in 
Daniels v. Davison (7), where it was ruled that the purchaser 
has constructive notice, not merely of the title of the tenant 
in occupation, but also of a contract into which he had entered 
for the purchase of the estate: Hanbury v. Litchfield (8) and 
Fones v. Smith (9). The principles applicable to cases of this 
description were explained in Hunt v, Luck (10) where Vaughan 
Williams L. J. states the Jaw in these terms: “Ifa purchaser 
or a mortgagee has notice that the vendor or mortgagor is not in 
possession of the property, he must make enquiries of the person 
in possession—of the tenant who’is in possession—and find out 
from him what his rights are, and, if he does not choose to do thaf, 
then whatever title he acquires as purchaser or mortgagee will be 
subject to the title or right of the tenant in possession.” This 
doctrine was applied by this Court in the cases of Radka Madhab 
Paikara v. Kalpataru Ray (11) and Baburam v, Madhab (14), 
Tested in the light of these principles, the claim of the 
plaintiff is manifestly unfounded and has been rightly 
hegatived ; he must be deemed to have purchased the property 
with notice of and consequently subject to, the usufructuary mort 
gage of the defendants, and is not entitled to claim rent from them 
as his tenants, till he has redeemed the usufructuary mortgage. 
The result is that the decree of the District Judge is 
affirmed and this appeal dismissed with costs. 
AN. RCG. Appeal dismissed, 
(0 ) (1209) 1 L. . 27 Bom. 408, (4) (1856) 8 Deg. M. & G. 572, 


R. 
1911) I. L, R 85 Bom. 269. (5) (1878) 8 Ir. B. Eq. 97; 
a) (19197 W, (6) (1872 7 Ir. B. Eq. L 


17 70, N. 10. 
e (1809) 16 Vesey 219 ; stl) 17 Vesey 483; 10 B R, 171, 
8) (1883) 2 My. & K. 638 {10) (1903) 1 Ch. 499, 
(9) (1841) 1 Hare 43(62) cll} (1912: 17 0. L. J, 268. 


(12) 1918) I, L, R. 40 Oale, 566. 
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CRIMINAL REVISION. = 


Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin. 
JUTHAN SINGH 


v. 


RAMNARAYAN SINGH.* 


d urisdiotlon-—Jurisdiotion, exercise of, defectice—Criminal Pracedure Code 
(Act V of 1898) Seo. B45 cl. (4)—Possession, proof of, absence of, 


Where in a proceeding under section 145 of the Oode of Oriminal Procedure 
instituted in 1918, the Magistrate declared possession in favour of tha opposite 
party as evidenced by certain documents of title relating to a period, 10 years 
prior to the proceeding, without taking further evidence, oral or documentary, 
to see whether that possession continued up to the date of the proceeding, the 
igh Court set aside Lhe order of the Magistrate as made without jarisdiction, 


being contrary to the provisions of clause (t) of section 145 of the Oriminal 


Procedure Code, 
Rule obtained by the frst Party. 


` 


Proceeding under section 145 of the Code of Criminal 
Procedure. He 


On a police report that Lhere was a likelihood of the breach 


of peace between the first and the second party on account of a 
dispute over three plots of land, the Deputy Magistrate of 
Chapra drew up proceeding under section 145 of the Code of 
Criminal Procedure in 1913.’ The second party put in a 
judgment dated the 4th March 1903 passed in his favour in a 
suit in respect of one of the plots in dispute. He also, produced 
the record-of-rights which had been published in 1901 and.a 
deed of sale and a Zurpeshgi bond executed bya third person 
in favour of the first party dated the 29th April- 1902 in which 
one of the boundaries of the land conveyed to, was stated to be 
the present plot in dispute which was mentioned as. belonging 
to the 2nd party. The Deputy Magistrate held—“ No witness 
is present on behalf of either side. As the case under section 145 
Criminal Procedure Code ‘entirely depends on documentary. 
evidence I proceeded with the case,” and after looking into the 
documentary evidence he declared the and party to be in 
possession under section 145 of the Code of Crimiral Procedure. 
The first party thereupon moved the High Court. l 

Babus Atulya Charan Bose and Rajendra. Prasad -íor the 
Petitioner. 


* Criminal Revision No, 4 of 1914, against the decision of Monlvi Hashmat 
Hossain, Deptty Magistrate of Chapra, dated-the 28th November, 1913, ° 


\ v 
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Babus Dasarathi Sanyal and Ganesh Dutt Sing for the 
Opposite Party. aes 

The judgment of the Court was delivered by 

Holmwood J.—This was a Rule calling on the District 
Magistrate of Saran and the opposite party to show cause ‘why 
the order under section 145 Criminal Procedure Code should not 
be set aside as made without jurisdiction, inasmuch as the trying 
Magistrate had not any evidence before him of later date than 
1903 and his jurisdiction in this case ‘only extends to deciding who 


‘was in actual possession on the date of his proceeding. 


It is urged before us in showing cause against the Rule that 
the mistake made by the Magistrate is purely a wrong inference 
from the evidence that was before him and this is an error of 
law and not a point of jurisdiction, But it is clearly a point 
which goes directly to. the jurisdiction. There was evidence 
available. The second party was himself in Court. He had only 
to go into the witness box and say that the possession which is 
evidenced by these documents of 1903 is continuing up to the 
present dale, and thers being no rebutting evidenee, the 
Magistrate would then have jurisdiction to decide the matter. 
Section 145 clause 4 has clearly provided that the Magistrate 
shall not exercise that jurisdiction unless and until he had 
sufficient evidence before him. "The Magistrate shall then 
without reference to the merits of the claims of any of such 
parties to a right to possess the subject of dispute, peruse the 
statements so put in, hear the parties, receive the evidence 
produced by them respectively, consider the effect of such 
evidence, take such further evidence, if any, as he thinks 
necessary.” Now it is obvious when the Magistrate had taken 
these documents and considered their effect, he was bound to 
hold that they were not sufficient proof that the possession sọ 
evidenced had continued up to the date of his proceeding, and 
he was bound to take such further evidence’ as thereby became 
necessary ; andin these 145 proceedings when the Magistrate 
acts suo motu in order to prevent breaches -of the peace in. his 
district, it is most important that he should have this power. of 
directing the course of the proceedings, and it is certainly a defect: 
in the exercise of his jurisdiction when he leaves the case-on the 
record absolutely unproved. 

The order -under section 145 Criminal Procedure Code must. 
therefore be discharged, and- if necessary fresh - proceedinge te 
taken according to law. i 
D. K. R, Rule made absolute, 
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APPELLATE CIVIL. 


Before Mr. Fustice Teunon ana Mr, Fustice Beackcroft, 
NAFAR CHANDRA PAL CHAUDHURI 


v. 
GOPAL CHANDRA MOOKERJEE AND OTHERS.” 
Realisation, date of—Oonfirmaton of sale, date of —Interast on deoretal amount—~ 
application to set aside sala by another bidder—Stay of proceeding—Sale 
confirmed., 





The appellant obtained a decree against the respondent for the sum of 
Rs. 6,900 odd with interest at 6 per cent, per annum until realisation, In 
exeoution, the properties of the judgment-debtor were sold and purchased by A 
du the 10th July, 191], for Rs. 15,000, The auction-purchaser deposited the 
earnest money on the ilth July and paid in the balance on the 19th of the 
same month, Meanwhile another bidder at the sale contending that the 
property had already been knocked down to him for the sum of Rs. 9,000, 
applied to have the sale set aside and on the Bist July obtained a Bule 
from the High Court staying all proceedings pending the hearing and disposal 
of his applloation, The Rule was discharged on the lst December, the order 
being communicated and the record returned to the Subordinate Judge on the 
Ist February. On the following day the sale to A was confirmed. The decree- 
holder thereupon applied that he should be allowed interest on the decretal 
amount froni the day following the date of shle to the date of confirmation, 


that Is, from (he 11th July, 1911 to the 2nd February, 1912 : 
Held, that under the circumstances of the case, the decree-holder was 


entitled to interest up to Zod February, 1912, 

. Appeal by the Decree-holder. 

-- Application by the decree-holder praying for an order that 
interest on decretal amount be awarded till the date of confirma: 
tion of sale. 

- The material facts and arguments appear from the jusement, 
“Babu Amarendra Nath Bose for the Appellant, 


“Babu Fogendia Kumar De for the Respondent C, A. V, 
The judgment of the Court was delivered by 


Teunon J.—!n this case it appears that on the 6th March, 
1911, the appellant Nafarchandra Palchaudhuri obtained a decree 
against the respondent for the sum of Rs, 6,900 odd with interest 
at 6 per cent. per annum until realisation. In execution the 
properties of the judgment-debtor were brought to sale, and on 
the roth July, r911, were purchased by one Sudhindrachandra 
Moulik for the sum of Rs. 15,000. The . auction-purchaser 
deposited the earnest money (Rs. 3,800) on the 11th July and 


* Appeal from Order No 236 of 1912, sgainst the order of Babu- Nagendras 
Nath Dhar, Subordinate Judge, Krishnagar, dated the 18th February, 1912, 


AH 
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paid in the balance Rs. 11,200 on the rgth of the same month. OIV IL, 
Meanwhile another bidder at the sale one Asutosh Choudhury 1914, 
contending that the property had already been knocked down 
to him for the sum of Rs. 9,000, applied to this Court to have v. 

the sale set aside and on the 31st (or 21st) July obtained a Rule ls ee 
staying all proceedings pending the hearing and disposal of his a J. 
application. The Rule was discharged on the rst of December, 
the order being communicated and the record returned to the 
Subordinate Judge on the īst of February. On the following - 
. day the sale to Sudhindrachandra Moulik was confirmed. Thé- 
decree-holder thereupon applied that he should be allowed 
interest on the decretal amount from the day following the date 
of sale to the date of confirmation, that is from the 11th July 
to the 2nd of February, and his prayer having been disallowed, 
appeals to this Court. 

The appellant’s contention is that the money was not avail- 

able to him until the 2nd of February, 1912, he is therefore 
entitled to interest up to that date as the date of realisation, 
while the respondent contends that the decree-holder should 
have applied for and withdrawn the money on or after the 19th 
day of July and before the 31st when the Rule staying all further 
proceedings was obtained from this Court. Now in view of the. 
provisions contained in Order 21, Rule 93 of the Code of Civil | 
Procedure 1908, and of the case of Jogenaro Nath -iSircar v. 
Gobind Chunder Addi (1), it cannot be doubted that the pur- 
chase money paid in after a sale may be paid out -before the 
sale is confirmed. But such payment out is in the discretion of 
the Court, and having regard to the controversy between the. 
two rival bidders, it was not to be anticipated that any applica- 
tion for payment made in the short interval between the 19th 
and 31st July would have been granted by the Subordinate 
Judge. We are therefore of opinion that in the circumstances 
of the present case the decretal money was not realised and 
made available to the decree-holder until the znd F ebruary, 1912, 
and that he is entitled to interest at the decretal rate up to: 
that date. This appeal is therefore decreed with costs. Pleader’s 
fee 2 gold mohurs. 


A. T.M. Appeal decreed, - 
(1) (1885) I. L. R. 12 Calo, 262. 


Nafar Chandra 
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Before Sir Lawrence Fenkins, K, C. I. E. Chief Fustice,and 
Sir Asutosh Mookerjee, Knight, Fudge. Lott 


KRISHNA PROMODA DASI ` i ee 


v. - 
© DWARKA NATH SEN AND OTHERS." 
Auction-purehaser—Putni sale—Durputni, if annulled— Putni Regulatión 
. ( VITI of 1819), Seos. 8, 11, 15, l | 
Sections 3, Il and 15 of the Putni Regulation point to the purehager's right 
ta take possession immediately, ansi also to establish the’ conclusion that one 
who has a tenure ora middle interest tetween the resident cultivator and the 
late proprietor cannot bar, or in any way prejudice, the purchagor’s right, 
Mohini v. Jotirmoy (1), Watson v, Collector.qf Rajshahye (2) and Brinda- 
kun v. Brindabun (3, referred to, é 
Modhoo Soodun v, Ramdhun (4) dissented from. m 
Appeal by the Plaintiff. 


Suit for rent. 

A putni talook was sold for arrears of rent under the Putni’ 
Regulation. The sale was followed by possession on the part of 
the plaintiff purchaser. A proclamation was served through 
Court under sub-section (2) of section 15 of the Putni Regula- 
tion, as there was opposition, The plaintiff then instituted the 
present suit fot rent against the cultivating tenant, defendant 
No. 1, and the dur-putnidar under the late putnidar was made 
defendant No. 2 in that suit. It was alleged in the .plaint that 
the dur-putni was annulled by the plainuff under sections 11 and 
15 of the Putni Regulation. A decree for rent was passed 
against defendant No. 1. From that decree, defendant No. 1 did ` 
not appeal but defendant No. 2 appealed. This appeal resulted in 
a reversal of the decree of the Munsiff, and the suit was conse- 
quently dismissed. The plaintiff appealed to the High Court, 


_ Babus Provas Chunder Mitter and Susil Madhab Mullick for, 


the Appellant. l 
- -Babus Kishori Lal Sarkar and Haris Chunder Roy for the 


the Respondents. h 
The following judgment was delivered by 


* Lettere Patent Appeal No, 186 of 1911, against the decision of Mr, Justice 
Coxe, dated the 27th June, 1911, in appeal from Appellate Decree No 2908 of 
1°09, ngainat the decree of Babu Mohini Mohon Dutt, Subordinate Judge of. 
Faridpur, dated the 80th September, 1909, reversing that of Moulvi Abdul 
Jubbur, Mungiff, lat Court, of Goalundo, dated the $Oth "April, 1909. 

(1) (1897) 4 0. L. R. 422. 

(2) (1896) 13 M. I. A. 160; 3B L R. P. 0,48; 12 W, B. P.O. 48, 
(9) (1874) L. B. 11. A. 178; 13 B, L. R. 408 

(4) (1869, 12 W. R 383; 3B L. R, 491 
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Coxe J.—This was a suit for rent, The defendant No. 1 -is 
a tenant’on the land and the defendant No, 2 is said to hold an 
intermediate.tenure. The case for the plaintiff is that: this 
intermediate tenure his been annulled by him, under sections 11 
and 15 of the Putni Regulation of 1819. The defendant No. 2 
contests the suit, 


The suit was decreed by the Munsiff, but, on appeal was 
dismissed by the learned Subordinate SHORES ; and the plaintiff 


appeals to this Court, 


It has been suggested 7 argument in this Court that the 
defendant is an occupancy raiyat and that therefore his interest 
cannot be extinguished under the Putni Regulation. But this 
point was not taken in the lower appellate Court ; and I cannot 
allow it to be taken here. 


The learned Subordinate Judge sets out the four questions 
raised in appeal before-him. He leaves the second, third and 
fourth, however, undecided and deals only with the first. The first 


, point related to the annulment of the under-tenure of the 
defendant No. 2. It was contended by the learned Subordinate 
“Judge that the present suit was not maintainable, unless the 


under-tenure,had previously been annulled by suit ; and this view 


was accepted by the Subordinate Judge. On that ground he 
dismissed the suit, ; 


A preliminary objection is taken that no appeal lies in this 
case; and reference has been made to the case of Kurum 


. Shaikh v. Mokhoda Soonduree Dassee (1). But in that case the 
. Suit was dismissed, on the-groumd that the plaintiff was not 


entitled to sue separately for. her portion of the rent, and 
apparently the judgment showed not only that the question of 
title was not determined, but that the Judge did not even 
consider.it.’ The case here is altogether different. The learned 
Subordinate Judge has dismissed the plaintiff's suit, on the 
ground that the second defendants’ intermediate tenure has not 
been annulled, and on that ground alone, That is the sole point 


decided in the case and it is clearly, in my opinion, a question 


such as is covered, by: section 153 of the Bengal Tenancy Act. 
The learned Subordinate Judge has held that the tenure of the 
defendant No. 2 cannot be annulled under the Putni Regulation, 


- except by the previous suit ; and he relies on-the case of Modhoo 


Soodun Koondoo v., Ramdbun Gangolee (2) and ‘that of Trtų 
(1) (1875) 23 W. R, 268... (84 (1880) 1B W, R. 883, 
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Bibi v. Mohesh Chunder Bagchi (1). These cases are no authority 
whatever for the proposition stated by the learned Subordinate 
Judge; and it is a matter of surprise that he should have cons- 
trued these decisions in the way that he has. It ig. settled by 
these cases that under-tenures are not tfso facto avoided by a 
sale under the Putni Regulation, But itis clear that they can 
be avoided otherwise than by suit. To quote the referring 
order in the latter case, under-tenures can be avoided when the 
purchaser by some overt act indicates his intention to exercise 
his power of avoidance, and in the fiaal judgment in the case Wé 
learned Chief Justice said: “It is not necessary for the purpose 
of avoiding an under-tenure or other encumbrancer, that the 
purchaser should give any notice, and do any act before bringing 
his suit.” It seems to me, therefore, perfectly clear that this 
suit itself is sufficient annulment of the second defendant's under- 
tenure. This, of course, would not entitle the plaintiff toa 
decree. For the suit is for rent which accrued due before the 
institution of the suit. But it appears to me, reading the terms of 
section 15 of the Putni Regulation of 1819, that ifthe purchaser , 
issued a proclamation, under the second clause of that sectidji, 

that would certainly be an overt act, indicating his intention to 
exercise his power of avoidance of any under-tenures which were 
mentioned in that proclamation. I am not satisfied, however, 
that this is all that is necessary, If it be admitted that the under- 
tenures are not 50 facto void, but continue in force until they 
are annulled by the purchaser it is clear that a definite relation 
exists between the purchaser and the under-tenant until the 
under-tenure is avoided. That being so, it seems to me that 


-the tenure cannot be avoided, unless.the intention of th 


purchaser is communicated to the under-tenant. This point 
has not been considered by the Courts below; and there are no 
materials before me to enable me to deal with it. It appears that 
in the proclamation itself no tenures are specified ; but there is 
an order that the proclamation is to be issued on the opposite 
parties mentioned in schedules A and B. If the present defendant 
No. 2 is one of those parties mentioned in those schedules, and 
the-proclamation has been issued to him, that would, in my 
Opinion, be quite sufficient to show that the under-tenure had 
been annulled, But if he is not mentioned in those schedules, 
and there is absolutely nothing on record but the proclamation 
in general terms,-which is rather a warning to the raiyats not to , 

(J) (1888) I. L, B. 9 Cale. 688, E 
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pay rent, than a notice to the intermediate tenure-holder not to 
receive rent from them, I should not be prepared to say that 
the annulment of the under-tenure was complete. 

The case must necessarily go back to the lower appellate 
Court for decision of the three remaining points which he has 
laid down for decision. 

With regard to the first point it will be necessary for the 
lower appellate Court to come toa finding in the light of the 
foregoing remarks, whether the plaintiff’s intention to annul the 
éstond defendant’s under-tenure, as evidenced by the proclamation 
to which Į have referred, was communicated to the second 
defendant. 

The costs will abide the result. 

The parties will be at liberty to adduce further evidence on 
the first point, as this matter does not appear to have been stated 
with sufficient distinctness in the pleadings. This evidence can 
be taken by the lower appellate Court, or, in its discretion by the 
Monsiff, and certified to him, . 

Against the order of remand, the plaintiff preferred an 
appeal under section 15 of the Letters Patent. 
of Babu Surendra Madhub Mullick (with him Babu Provas 
Chunder Mitter ) for the Appellant. 

Babus Kisori Lal Sarkar and Harts Chunder Roy for the 
Respondents. 

The judgment of the Court was delivered by 

Jenkins C. J.-This appeal arises out of a suit for rent, 
The plaintiff is the purchaser of a putni talug sold for arrears of 
rent under Regulation VIII of 1819. Defendant No. 1 isa 
cultivating raiyat, and the question in this suit is whether the 
plaintiff is his immediate landlord, or not: in other words, 
whether it is the plaintiff who is his landlord, or defendant No. 2 
who at one time undoubtedly held under a lease originating with 
the former holder of the putni and who was thus a durpuinidar. 
The sale was in Augrahan 1313, that is to say, towards the end of 
1906. , This was followed by possession on the part of the plaintiff 
according to the finding of the Judge of the lower appellate 
Court who says, “I have no doubt upon the evidence that the 
plaintiff has taken possession and that she has also caused a 
proclamation to be served through Court under paragraph second 
of the second part of section 15 of Regulation VIII of 1819." 

. The Munsiff decided in the plaintiff's favour and passed a 
decree for rent against defendant No.1. From that decree no 
appeal was preferred by defendant No. 1, but there was ay 
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CAL. appeal by defendant No. 2. This appeal resulted in a reversal of 

_ 1988. the decree of the Munsiff, and the suit was consequently dismissed. 
Krishna-Promoda’ From this decree of the lower appellate Court there was an appeal 
ee ae - to the High plas: by the plaintiff which was‘heard by Mr. Justice 
Kina Coxe. He did not affirm the decree of the learned Subordinate 


sarti Ord, Judge, but remanded the case in order that the lower appellate 
Court might come to a finding in the light of the remarks in his 
judgment, whether the plaintiff’s intention to‘annul the second 
defendant’s under-tenwre as evidenced by the proclamation - 
si to which he had referred was communicated to the secon 
l defendant, 

From this judgment of remand, iie present appeal has been 
preferred by the plaintiff. Both parties are dissatisfied with the 
direction for a remand : the plaintiff claims that he is entitled 
to adecree: the defendant No. 2 suggests that on the materials 
before us we should restore the decree of the lower appellate 
Court. i ae 

In the first place it has to be paie that as.there was no’ 
appeal by the defendant No. 1, .it.can only-have been by the 
exercise of the more extended powers ‘that :areugiven .to. ans 
appellate Court by Order XLI, Rule 33, that the oea a gana) 
Court. reversed the decree in favour of the plaintiff against 

p4 defendant No.1. Even according to the view of Mr.: Justice 
/ Coxe, this suit itself has beena cancellation, if cancellation be . 

= necessary, of the interest of defendant No..2; and the only 

purpose, therefore, in sending “down the case was to have it 
determived whether or not’ the rent claimed from defendant - 

No. 1 could be recovered for the period prior. to the commence- 

ment of this suit. I can conceive that these facts alone would 
aflord, in the circumstances of the case, a sufficient ground for. 
refusing to uphold the judgment under appeal, but I think - that. 

it is desirable to base our decision on other and broader grounds. 
The first question that has to be determined-is what is the- 

true effect and meaning of the sections -of-the Regulation VIII 

of 1819 which have a direct bearing on -this case. Section 3 

provides -that “ Putni talooqdars are hereby declared to possess 
the right of letting out the lands composing -their fa/ugs in any- 
~ manner they may deem most conducive to their interest, and - 
any engagements so entered into by such feloogdars with others - 

shall be legal and binding between the parties to the same, their 

heirs and assignees : provided, however, that no such’ -engage- 

ments shall operate to the prejudice of the right of the’ zemindar >` 

to hold the superior tenure answerable for any arrear of his rent, 
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in the estate in which he granted it, and free of all encumbrance - CIVIL. « 
resulting from the act of his tenant.” By section 11 it is enacted Te 
that “any talooq or saleable tenure that may be disposed of at a- krishna Promods.`: 
public sale, under the rules of the Regulation, for arrears of rent | 
due on account of it, is sold free of all incumbrances that may 
haxe accrued upon it by act of the defaulting proprietor, his 
representatives or assignees, unless the rigbt of making such 
incumbrances shall have been expressly vested in the holder 
by a stipulation to that effect in éhe written engagements 
under which the said talooq may have been held. No transfer 
by sale, gift or otherwise, no mortgage or other limited 
assignment, shall be permitted to bar the indefeasible right of the - 
zemindar to hold the tenure of his creation answerable iù the 
state in which he created it, for the rent, which is in fact his 
reserved property in the tenure, except the transfer or assign- 
ment should have been made with a condition to that effect, 
under express authority obtained from such zemindar.” The second 
clause is in these terms: “In like manner, on sale of a taloog 
for arrears, all leases originating with the holder of the former 
tenure, if creative of middle interest between the resident culti- 4 


v., 
Dwarka Nathe < 
Jenkins, C- Jes z 
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vators and the late proprietor, must be considered to be cancelled, 

exçept the authority-to grant them should have been specially ` | 
transferred ; the possessors of such interests must cousequently - < 
lose the right to hold possession of the land, and to collect the < 
rents of the raiyats ; this having been enjoyed merely in conse. 

quence of the defaulter’s assignment of a certain portion of his 

own interest, the whole of which was liable for the rent.” Then, - 

in third clause there is an exception in favour of bona fide engage- + 

ments with raiyats, The next section which is more particularly 

material is the 15th and that provides for delivery of possession~ 

to the purchaser. The section has been read through to us more. 

than once, and I need not repeat its terms here, It is enough to- 

say that it contemplates that the purchaser, after paying in his 
purchase-money, shall obtain a transfer to his name in the 

cutchery of the zemindar and shall receive an order for possession, 

the usual amudausiak. Then in the second clause it is provided . 

that “When the new purchaser shal] proceed to take possession ~ 

of the lands of his purchase, if the late incumbent himself, or. the . 

holders of tenures or assignments derived from the late incums - 


“bent, and intermediate between him and the actual, cultivatorsy 


shall attempt to offer opposition, or to interfere with the 


collections, of the new purchaser, from the lands composing his 
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purchase, the latter shall be at liberty to apply immediately to 
the civil Court for the aid of the public officers in obtaining 
possession of his just rights.” And, provision is then made for the 
issue of a proclamation under the seal of the Court and signature 
of the Judge, declaring, that “the new incumbent having, by 
purchase at a sale for arrears of rent due to the z:mindar, acquired 
the entire rights and privileges attaching to the tenure of the late 
taluqdar, in the state in which it was originally derived by him 
from the zemindar, he alone ewill be recognised as entitled to 
make zemindary collections in the muffusil, and no payments 
made to any other individual will on any account be credited to 


the razyats, or others, in any suit for rent, or any other occasion ; 


whatever, when the same may be pleaded.” The section winds 
up with the procedure prescribed in the case of continued 
opposition, These provisions appear to me to point to the 
purchaser's right to take possession immediately, and also to 
establish the conclusion that one who haga tenure or a middle 
interest between the resident cultivator and the late proprietor 
cannot bar, or in any way prejudice the purchaser’s right. That 
seems to be a fair reading of the sections. 

This view isin complete accordance with the decision in 
Mohini Chunder Mozsumdar v. F ottsmoy Ghose (1). More than that, 
I think it has the sanction of the Privy Council. To begin with, 
there is a decision of the Privy Council in Watson v, The Collec- 
tor of Rajshahye (2), where the effect of section 11 came under 
consideration. It was then said by their Lordships that " the rth” 
section shows what the consequence of one of these sales is. It 
gives the purchaser, assuming of course that the sale has been 
regularly conducted what we may call a parliamentary title.” 
Then again, in the case of Arindabun Chunder Strcar Chowdhry 
v. Brindabun Chunder Dey Chowdhry (3), it was said in reference 
to this section and sections of other acts (there referred to), that 
“ the effect of the sale of the putni taluk was to destroy all incum- 
brances which had been created by the putnidar, and consequently 
to-destroy the particular incumbrance which is mentioned in 
the plaint in the suit, namely, the durputnd of the plaintiff,” 
There is no doubt a decision in Afodhoo Sudoon |Koondoo v. Ram- 
dhun Gangolee (4), where Mr. Justice Markby took a somewhat 
different view: He founded his opinion on certain decisions to 
which he refers, but those decisions were on different Acts 


(1) ee L. R, 423 (8) (1874) LD B11. A, 178: 18 BL 
« ry * 4 e R |] 
(2) (1869) 18 M. 1. A, 160, tis (1869) 12 WV R. 888; 8B. L.B. ae 
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expressed in different language. In so saying, I do not overlook 
the fact that one of those decisions was given by their Lordships 
of the Judicial Committee in the well-known case of Rance Surno- 
moyee VY. Maharajah Sutteeschunder Roy (1). Their Lordships 
then referred to a principle of construction which had been 
applied to the statute of rst Eliz. C. XIX, section 5, and then, 
after examing the whole regulation with which they were 
concerned, came to the conclusion that notwithstanding the 
apparently imperative words contained in one part of it, there 
were qualifying words in other parts of the regulation which 
modified their effect. For what it may be worth, it may be 
pointed out that this rule of construction may require reconsidera- 
tion in the light of the decision of the House of Lords in the 
case of The President and Governors of the Magdalen Hospital v. 
Knotts (2). The Lord Chancellor Earl Cairns, there said he 
must .submit to their Lordships that the lease was, ab inifi0, 
not merely voidable, but void ; His Lordship goes on to say: 


“ The words used by the Legislature in the Statute of Elizabeth — 


are precise, and as strong as it is possible to make them. The 
statute declares that every lease, such as the one before your 
Lordships, shall be utterly void and of noeffect to all intents, 
constructions and purposes.” 


In this view concurrence was expressed by Lord Selborne 
and also by Lord Gordon and it would not be safe to extend a 
rule of construction which was based upon English decisions 
which have thus been set aside. In delivering judgment in 
Modhoo Scodun Koondoo's case (3), Mr. Justice Markby makes 


. no reference to sub-section 2 of section 11. What the explana- 


tion of that was we have not been able to discover, It is not 
disclosed by the report either in the Weekly Reporter or in 
Bengal Law Reports, and we bave been unable to obtain the 
original record of the case. Whether the defendant against whom 
the suit was brought was the resident cultivator or not, and if he 
was not the resident cultivator, whether that induced the Court 
to think that sub-section 2 had no application we cannot say. 
All that appears is that defendant was there described as the 
holder of a tenure. However that may be, it seems to me, in the 
face of the decisions to which I referred—by that I mean the 
two decisions of the Privy Council in Watson's case (4) and 

(1) (1864) 10 M, L A, 128 ; 2 W. R, P, C. 18, 

(2) (1879) L. B. 4 A. 0. B24, 


0. 
(3) (1869) 12 W., R, 883; 8 B. L, B 431, 
(4) (1869) 13 M. I, A, 160; 8 B, L, R. P. U, 48. 
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a Brindabun Chunder Strcar Chowdhyry’s case (1), and the decision 


of Mr. Justice Jackson and Mr. McDonell in Mohini Chunder 


. Moaumdar's case (2)-— We cannot assent to the proposition that 


we must follow what was determined, on grounds which are not 
‘Clear, in Modhu Sudan Koondoo’s case (3). In this case it is 


, dificult to see what more could have been done by the plaintiff 
: than in fact has been done by her. She asserted her full right as 


purchaser on the earliest possible occasign—she took possession, 
she obtained a proclamation and then she instituted this suit in 


: which she obtained a decree against defendant No. 1, a decree 


from which no appeal was preferred by him. In my opimion, 


..the lease in favour of defendant No. 2" must” in the words 
- of the section “be considered to be cancelled.” 


It is unnecessary for us to consider whether or not a 


- purchaser in the position of the plaintiff can elect to assent to a 


daspuins tenure and to treat it as valid, because that question 
does not arise in the circumstances of this case, and it would 
therefore be beside the point for us to express an opinion on it. 
But for the reasons that I have expressed I think that the 
plaintiff has established her right in this suit to sue defendant 


. No. 1 for the rent, the amount of which is not questioned and 


that she has also established that defendant No, 2 has no 
subsisting right or middle interest which can interfere - with her 
claim against the resident cultivator. 

In my opinion, therefore, the judgment of Mr, Justice Coxe 
and the decree of the lower appellate Court must be set aside 
and the decree of the Munsiff restored with costs throughout. 


A. T. M. : - Appeal decreed < sutt decreed, 


(1) (1874) L, B, 11. A. WO; 18 B. L. R 408. 42) (1879, 40. L. R 422. 
(8) (1869) 12 W. R. 883; 3 B, L. K, 481. 
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PRIVY COUNCIL. 


PRESENT : Lord Shaw, Lord Moulton, Sir Fohn Edge and 
Mr, Ameer Als. 


SRI RAJA VENKATA NARASIMHA APPA ROW 
BAHADUR, SINCE DECEASED (NOW REPRESENTED BY) MEKA 
VENKATA RAMAYYA APPA ROW BAHADUR 
AND ANOTHER 
v 


SRI RAJA PARTHASARATHY APPA ROW SAVAI 
ASWA ROW AND ANOTHER. 


[THREE CONSOLIDATED APPEALS FROM THE HicH COURT OF 
JUDICATURE AT MADRAS.] l 


Hindu Law— Will— Construction of Will-—-English rules of construotion— 
Adoption——Ssoular motira—Authority given jointly to two widows ta 
adopi—Ewsroise of such a power by the survivor, 


Where the will of a Hindu testator who left him surviving two widows, 
provided that “you should’ adopt a boy who is our sannihita (one closely 
related) whenever it strikes you that our samastanam (family) should continue,” 
their Lordships, without deoiding the validity of a joint power of adoption 
and its interpretation : 

Held, that the language of the testator pointed to the predominance of the 
secular motive and in the absence of anything requiring or justifying the 
interpretation of the provisions of the will with regard to the adoption in any 
special way arising from the fact that the testator was a Hindu, the will must 
be interpreted according to the plain meaning of the language used ; that 
eo construing it gave the widows jointly the power to adopt a son shonld an 
occasion arise which in their joint opinion made it desirable so to do; that 
he death of one of the widows put an end to such a joint power; and that an 
n alleged to have been made after the death of one of the widows by tha 
w, was of no validity. 
ta Narsimha Appa Row v, Sri Rajah Rangayya Appa 
tly reversed, 
receive a child in adoption eo as to step into the position 
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nims {arising therefrom. But all this is solely as an aid to arriving at a right 
construction of the will, and to ascertain the meaning of its language when 
nsed by that particular testator in that document, So soon as the constructiqn 
is settled, the duty of the Uourt isto carry out the intentions as expressed, 
and none other. 

The Court isin no sense justified in adding to testamentary dispositions, 
If they tranagress any legal restrictions they must be disregarded. If they 
leave any eventuality unprovided for, the estate must, in case that eventuality 
arises, be dealt with according to the law which provides for succession of 
property in the absence of testimentary directions applying thereto, But the 
Court never adds toa will anything which needs to be done by testamentary 
disposition. In all cases it must loyally carry ont the will as properly cons- 
trued, and this duty is universal, and ja true alike of wills of every nationality 
and every religion or rank of life. 

This fundamental principle does not clash with the principle that the Court 
will not necesearlly apply English rules of construction toa Hindu will, These 
rules of construction amount in many cases to nothing more than saying 
that a special phrase which may be used ın more than one sense shall prima 
facie be deemed to be intended to beat one particular meaning, unless from the 
consideration of the context or the surrounding circumstances, the Court can 
come to the conclusion that it is there used in a different sense. In other cases 
the rules are the expressions of such tendencies in the Court as the desire to 
avoid an intestacy or the presumption in favour of immediate vesting of an 
estate. Such rules are purely an English product based on English necessities 
and English habits of thought, and there would be no justification in taking 
them as a guide in the case of Hindu wills. 

Nor does this fundamental principle clagh in any way with what is some- 
times called ‘giving a liberal interpretation” to native wills, That native 
testators should be ignorant of the legal phrases proper to express their inten- 
tions or of the legal steps necessary to carry them into effect, is one of the most 
important of the surrounding circumstances which the Court must bearin - 
mind, and it js justified in refusing to allow defects in expression in thesé 
matters to prevent the carrying out of the testator's true intentions 
thoge intentiona must be ascertained by the proper constructio 
he uses, and once ascertained they must not be departed fro 















Three consolidated appeals from a judgmen 
decrees of the High Court of Madras (N 
affirming a decree of the Court of theS 
Kistna (December 2, 1899) and modifying 
of the District Judge of Godaveri (De 

One judgment of their Lordsh 
the points in these appeals, has a 
Raja Venkata Narastmha App 
Appa Row Sava: Aswa Row (2 
with the question whether the 
Appa Row was valid, 


(1) (1905) I. 1, R 29 Mad, 437, 
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In 1864 immediateiy prior to his death a Hindu testator 
belonging to the Sudra caste made a will, which 1s fully set out 
in their Lordships’ judgment. The will, after directing that 
his two widows should divide his movable and immovable 
properties in equal shares, provided that “ you adopt a boy who 
is our sannthita (one closely related) whenever it strikes you 
that our samastanam (family) should continue.” One of the 
widows died in 1881, and in 1890 the surviving widow, named 
Papamma, acting under the alleged power in the said will, adopted 
the said Narayya, who was then the sole owner of the zemindari 
of Medur. Narayya unmarried died in 1895 leaving him sur- 
viving the said Papamma. 


Immediately after that event one of the two suits (No, 35 of 
1895) giving rise to these appeals was instituted in the Court 
of the Subordinate Judge by the natural mother of Narayya 
against Papamma and another in order to recover possession of 
the zemindari of Medur on the ground infer aia that the 
alleged adoption of Narayya by Papamma was invalid. The 
plaintiff died while the suit was pending, but it was continued 
by Rangayya and Venkata Narasimha, the paternal uncles of the 
said Narayya. The Subordinate Judge was of opinion that 
under the power given by the said will the said Papamma “ was 
quite competent to adopt a boy after the death of her co-widow,” 
and he, therefore, upheld the adoption of Narayya and dismissed 
the suit. 

On December 5, 1899, Papamma died and on the following 
14th the second of the two suits (No. 44 of 1899), giving rise to 
these appeals, was instituted in the Court of the District Judge 
by Parthasarathy against the said Rangayya and Venkata 
Narasimha, contending that he and the two defendants were the 
only reversionary heirs of the said Narayya, the adopted son of 
the husband of Papamma, and that as all the three were equally 
nearly related to the deceased Narayya, each of them was 
entitled to a third of the zemindari of Medur, which was in the 
possession of the defendants. 

The plaintiff therefore prayed infer alia for possession of a 
third of the said zemindari. The defendants challenged the 
validity of the alleged adoption ; and the District Judge upheld 
their contention and recorded his finding thereon as follows: 

“My finding, therefore, on this point is, frstly, that the 
only authority to adopt, on which the plaintiff relies, viz., 
that given in the will exhibit H, is invalid, because it is an 
authority given to the two widows to adopt jointly, a thing 
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which they cannot legally do under thé Hindu Law as settled in 
I. L. R. 23 Madras 8. 1 also find that, if the power given in the 
will can be interpreted as one which may be exercised by one 
of the widows with the consent of the other, the power was lost 
on the death of Chinnamma in 1883 and could not have been 
exercised by Papamma Row alone on the 20th December 1890, 
when she made the adoption now in dispute.” 

On appeals in both suits the High Court decided in favour 
of the said adoption. 

On the death of Rangayya he was represented by his legal 
representative Venkatadri, on these appeals. 

Sty Robert Finlay, K. C. and Kenworthy Brown, for the 
legal representatives of Venkata Narsimha: On the true 
construction of the will the power to adopt is given to the two 
widows jointly and not severally. It is impossible for two 
widows to adopt. Adoption could be made only by one widow, 
who becomes the mother of the adopted son, who is adopted 
to her deceased husband. A joint power, is therefore, bad in the 
very nature of things. A joint power to adopt given to the 
testator’s widow and executor is bad: Amrito Lal Dutt v. 
Surnomoye Dasi (1). An adopted son holds the same position 
in the family of the adopter as a natural born son and takes by 
inheritance from his adoptive mother’s relations: Kali Komul 
Mozoomdar v. Uma Shunkur Moitra (2); Mayne’s Hindu Law 
and Usage, 7th ed, p. 214. The wife in conjunction whom 
the husband adopts, becomes the heir of the adopted son in 
preference to other wives: Annapurnt Nachiar v. Collector of 
Tinnevelly (3), which was affirmed by the Privy Council in - 
Annapurnt Nachiar v. Forbes (4). The fiction of the law 
renders the adoption a sort of symbolical begetting, and as a joint 
power to adopt given to two widows must be exercised by both, 
the adopted son would have two mothers and sets of maternal 
relations. Such a position is unnatural. 

It is said that in the Maratha country an elder widow has 
the power to adopt without the consent of her younger co-widow 
and without the permission of her husband and without the 
consent of his kindred : Rathmabat v. Radhabat (5), Ramji v. 
Ghaman (6), Steele’s Law and Custom of Hindu Castes, ed. 1868, 
pp. 48 and 187 ; West and Buhler's Hindu Law, 3rd ed., p. 9775 


> (1900) L. R. 27 I. A. 198; I. L. B. 87 Cale, 998. 

2) (1888) L. R. 101. A, 138 ; I. L, B. 10 Calc. 282. 

(8) (1895) I. L. R. 18 Mad. 277. 

0 (1899) L. B. 26 I. A. 246; I. L. B. 23 Mad. 1. 

(5) (1868) 5 B. I. C.R, 18), (6) (1879) L. L., B, 6 Bom, 498, (503), 
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and Mayne’s Hindu Law and Usage, 7th ed., p. 152. But in 
Madras a widow cannot adopt unless shelhas her husband’s consent 
or the authority of his kinsman: The Collector of Madura v. 
Mootoo Ramalinga Sathupathy (1), There is no consent of the 
husband’s kinsman and the joint power given by him being bad 
the adoption in question is invalid. Reference was also made to 
Maharani Indar Kunwar v. Maharani Faipai Kunwar (2), 
Huradhun Mookurjia v. Muthoranath Mookurjia (3), and Sir 
Francis Macnaghten’s Considerations of Hindu Law, p. 171 
and Appendix 11. _ 9 

Assuming that a joint authority to adopt is good, the 
testator intended that the power given to his two widows should 
be exercised by them jointly whenever it struck them that the 
family should continue. Such a power must be strictly exercised 
and exercised jointly: Mayne on Hindu Law and Usage, 7th 
ed., pp. 144 and 145. That power is at an end on the death of 
one of the donees and cannot be exercised by the survivor : 
Montefiore v. Browne (4) and Farwell on Powers, 2nd ed., p. 454. 
It therefore follows that Papamma had no power to adopt and a 
widow must have her deceased husband’s authority to adopt: 
Chowdhury Pudum Singh v. Koer Oodey Singh (£) and Mutsaddr 
Lal y, Kundan Lal (6). The adoption, therefore, in question, 
cannot be sustained. 

DeGruyther, K. C, and A. M. Dunne, for Venkatadri, the 
legal representative of Rangayya, adopted the contentions of 
Sir Robert Finlay, K. C., and further contended that the testator 
was of the Sudra caste amongst whom the predominate motive 
for adoption is secular and not religious. 

Sir Edward Clarke, K. C., Sir Erle Richards, K. C., G. A. A. 
Ross, K. C., and 7. Prakasam, for Parthasarathy: The point 
now raised that a joint power is bad was not raised in the Courts 
in India either in the pleadings or the issues. It is an entirely 
fresh point. The proposition that an authority to two widows 
to adopt is bad has no authority either in the text-books or in 
casa law. Where power to adopt is given to two widows, it is a 
necessary inferential construction that both would agree as to the 
boy to be selected and then by further agreement on the part of 
the two the boy would be received by them: West and Buhler, 
ard ed., p. 977 : and Sir Francis Macnaghten’s Considerations of 


(1) (1868) 12 M. I. A. 897. 

(2) (1888) L. R. 15 I. A. 127; L. L. R, 16 Cale. 726. 

(3) (1849) 4 M. I. A. Alt. CE) (1858) 7 H. L, Cas. 241. 
(5) (1869) 12 M. T. A. 850 (856). 

(8) (1905) L. B. 33 I. A, 55; L L R. 28 All. 377. 
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Hindu Law, p. 171 and Appendix 10 refered to in Annapurni | 
Nachtar v. Forbes (1). A joint power to adopt was not questioned 
in Maharani Indar Kunwar v, Maharani fF atpal Kunwar (2). 


[Lorn Mouton: There the question never arose as 
Lord Macnaghten construed that the will gave power to one only]. 

A joint power to adopt is good: Sarada Prosad Pal v. 
Rama Pati Pal (3). Surendrakeshav Roy v. Doorgasundart 
Dassee (4) and Amrito Lal Dutt v. Surnomoye Dasi (5), which 
were relied upon by the District Judge, were distinguished. 

The will was drawn up so long ago as in 1864 by a layman 
and should be construed liberally and reasonably so as to carry out 
the testator’s intention of continuing his line, and if there are 
two possible constructions that which carries out the testator’s 
intentions should be adopted. The Court should, if possible in 
law, give effect to the testator’s intention : Akhoy Chunder Bagchi 
v. Kalapahar Haji (6) Maharani Indar Kugiwar v. Makarani 
Fatpal Kunwar (7) and Kannepalli Suryanarayana v. Pucha 
Venkata Ramana (8). 

Rules established in English Courts for construing English 


_ documents are not as such applicable to Indian wills and 


documents: Bhagabati Barmanya v. Kali Charan Singh (9). 
The case of Bhaya Rabidat Singh v, Maharani Indur 


- Kunwar (10) is not an authority, as held by the District Judge, 


for the proposition that the English law of power is applicable to 
Indian wills. On the contrary Bat Metivakoo v. Mammoobat (11) 
expressly lays down that English law of power is not to be 
applied generally to Indian wills. The will does not say that the 
widows should ‘both’ or ‘jointly’ adopt. Itis a power given, 
to each of the widows to adopt with the consent of the other. 
In such a case the death of one of the widows removes the 
necessity of getting that consent and the survivor is the sole 
person who can exercise the power. The husband by giving 
authority frees the widows from incapacity to adopt, and when 
they have been given the authority, they have been put by the 
testator in the same position as that of the widows in Bombay 
(1) (1899) L. B. 26 I, A, 216 (262); 1, L, B. 28 Mad. 1. 


(2) (1888) L. R. 15 I. A. 127, (120); 1. L. R. 15 Cale, 726 

(8) (1912) 16 O. L. J. 304. 

(4) (1892) L., R, 19 1. A. 108 , I. L. R, 19 Cale, 518. 

(5) (1900) L. B. 27 1. A. 128; I. L. 8, 27 Oalo. 408. 

(6) (1885) L. B. 12 I. A. 198, (201 & 203) , LL R.12 Cale. 406, 
(7) (1888) L. B. 15 I. A. 127 (147). 

(8) (1906) L. R 33 I, A, 146 Clee 168); 4 ©. L J. 171. 

(9) (1911) L. R. 38 I, A. 54, (64). 

(10) (1888) L. B. 16 I. A. 58, (59); L L. B, 16 Cale, 664. 

(11) (1897) b. R. 24 I. A, 08 (108) , I, Ln R, 24 Bom, 709, 
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where a widow can adopt without the authority of the husband 
and if there are two widows one can adopt with the consent 
of the other and on the death of one of them the survivor can 
adopt : West and Buhler, 3rd, ed., p. 977. 

The adoption in question therefore is valid. Reference was 
also made to //unoomanpersaud Panday v. Mussumat Babooee 
Munra; Koonweree (1), Surayanarayana v. Venkata Ramana (2), 
Mayne on Hindu Law and Usage 7th ed. p. 137 ; and Hindu 
Law of Adoption by Sarkar, (ed. 1888) p. 245. 


Str Roberti Finlay, K. C., in reply: The case of Sarada 
' Prosad Pal v. Rama Pati Pal (3) is not an authority for the 
proposition that a joint power to adopt is valid. The decision 
in that case rests on the true construction of the will, which is 
construed as giving separate power to adopt to each widow. 
The suggestion that two widows should concur in selecting the 
boy to be adopted and that one of them should by agreement 
receive him, did not commend itself, to Mr. Justice Mookerjee, 
who delivered the judgment in the case. If that case were 
adopted and as the adoption in question would have divested the 
widows of their life-estates given to them under the will, the 
result would have been that Papamma, who had obtained an 
agreement that she should be allowed to enjoy her share of the 
estate during her lifetime, would have been protected, but the 
other widow having no joint power would have had no hold on 
Papamma and been entirely left at her mercy. The other widow 
would have been entirely left unprovided for. That was never 
intended by the testator. 


[Lord Mov ton referred to Mondakint Dasi v. Adinath 
Dey (4). 

The language of the will is clear and consistent, and there 
is nothing in the will itself to suggest any departure from its 
literal construction. The will must, therefore, be literally con- 
strued : Gurusami Pillai v. Stvakami Ammal (5). 

If the construction suggested were adopted, the Board 
would be making a will and the Court must not make a will 
but interpret it: Hunter v, Attorney-General (6). The will gives 
a joint power, which cannot be exercised by the survivor of the 
two widows: Brassey v. Chalmers (7). 

Sty Edward Clarke: That case was overruled. 


a) (1856) 6 M. I. A. 397. (3) (1912) 16 0. L. J. 304. 

(2) (1902) I. L. R. 26 Mad. 681. (4) (1890) I. L. B, 18 Calo. 69. 
2) (1895) L. L. R, 92 I. A. 119, (127 & 128); I L. B 18 Mad 347. 

6) (1899) L. B. A. O, 309 (817), (7) (1852) 16 Beay, 238 (231), 
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It is a joint power and must be strictly exercised jointly. He 
also distinguished the cases relied upon by the other side, 
The judgment of their Lordships was delivered by 


Lord Moulton. -The further question now for considera- 
tion in these consolidated appeals is the ownership of the zemin- 
dari of Medur. It is common ground that.wat one time this 
zemindari belonged to Narayya Appa Row, the son of Venkata- 
ramayya Appa Row, who will for convenience be referred to as 
Narayya the younger. It is also common ground that Narayya 
the younger died intestate on the 4th August, 1895. The points 
in dispute are whether at the time of his death Narayya the 
younger had become by adoption the son of Rajah Narayya 
Appa Rao Bahadur Garu, who died on the 7th December, 1864, 
(and who will for convenience be referred to as Narayya the 
elder), and whether if such adoption took place, it had the effect 
of divesting him of the zemindari of Medur. In order that the 
respondents in this appeal may sustain their claim to a share of 
the zemindari of Medur, it is necessary that they should succeed 
on both these points, inasmuch as their claim by inheritance 
from Narayya the younger depends on his having been validly 
adopted into the family of Narayyathe elder. Their claim must 
therefore fail if he was not validly adopted, or if, having been 
so adopted, he thereby forfeited his right to the zemindari of 
Medur, which appears to have been ancestral property in his 
family of origin. 

The alleged adoption took place after the death of Narayya 
the elder and was made by his widow Papamma. The respon- 
dents claim that this adoption was a valid exercise of the powers 
given by the last will of Narayya the elder. The appellants, on 
the other hand, contend that the power of adoption which 
purported to be given by the said will was in itself invalid, and 
that even if the power was valid as given in the will the alleged 
adoption was not in accordance with that power, and was 
accordingly of no force or validity. Ifthe appellants succeed in 
making good either of these objections to the validity of the 


‘adoption, the whole claim of the respondents admittedly falls to 


the ground, and their Lordships have therefore considered it 
desirable that these points should be fully argued in the first 
instance as preliminary points, and that they should express 
their opinion on them before considering the other portions of 
the case. 

The will of Narayya the elder is dated the 6th day of December 
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1864, #.¢, immediately previous to his death. He was a 


member of the Velama branch of the Sudra caste. He had 
two wives named respectively Papamma and Chinnamma. So 
much turns upon the language of this will that it is advisable to 
cite ıt in full. It reads as follows : 

“As my illness increased, and as I think I would not survive, 
you both should divide in equal shares my zemindari Nidadavole 
and Bahargalli parganas and Amberpet pargana, the cash in the 
upstair building and all other movable and immovable property. 
It has been arranged that my nephew (sister’s son) Chiranjivi 
Vellankt Venkatakrishna Row should enjoy hereditianly from 
son to grandson the profits of the village of Mandur attached to 


Amberpet Muttah, and also of Nagulapalli and Rajupotepalli 


villages attached to the taluqdari, and that my brothers-in-law 
Vellanki Jagannadha Row Garu and Vellanki Sura Row Garu, 
should enjoy hereditanily the profits of the village of the Undra- 
javaram attached to Nidadavole pargana paying every year the 
peishcush fixed therefor at the sub-division according to the 
kistbund (instalments), You both should maintain our samasta- 
nam, servants, clerks, dasis and other servants. You should for 
the, most part live in harmony with my younger brother 
Chiranjivi Venkatadri Appa Row. You should adopt a boy who 
is our sannihita (one closely related) whenever it strikes you 
that our samastanam should continue, In all matters both 


should act without quarrelling. I have this day alone caused a- 


petition to be written and sent to the Collector of Godavari in 
regard to this matter. You both should without fail act accord- 
ing to the aforesaid paddhalis (terms),” 
The willis signed by the testator and witnessed by oug 
witnesses, and under their names-come the words: 
"We both have agreed to act according to the aforesaid 
terms,” and this is signed by Papamma and Chinnamma. 
Chinnamma died in 1881, It was not until the year 1895 
that any steps were taken with regard to the adoption of a boy; 
but in that year the surviving wife Papamma purported to adopt 
Venkataramayya, the father of Narayya the younger. This 
so-called adoption of Venkataramayya was declared by the Court’ 
to be invalid, and thereupon in the year 1890 Papamma 
purported to adopt Narayya the younger, . 1 
The appellants contend that the proper construction of the 
language of the will ıs that, it gives a joint power of adoption to 
the two wives to be exercised when they shall think it desirabla 
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that the testator’s samastanam should continue. They contend 
that such a joint power of adoption is in itself invalid, inasmuch as 
only one wife can adopt, and they further say that, even if this 
be not so, the occasion for the exercise of the power is when the 
two wives should jointly decide that it was desirable that the 
family should be continued, and the act must then be the joint 
act of the two wives. If this be so, it follows that the power 
could not be exercised after the death of one of the two wives, 
since thereafter there tould be neither agreement nor joint 
action. 

It is somewhat difficult to set out precisely the contentions 
of the respondents on these points. Their counsel admit that 
while both the widows were living no adoption could take place 
without the consent of both. But they contend that the proper 
interpretation of the language of the willis that when the two 
widows should agree on the desirability of adoption taking place 
and on the person to be adopted, the adoption should be carried 
out by one of the widows (preferably the first wife) who would 
thereby become in law the mother of the adopted child. They 
contend that a joint power of adoption is valid by Hindu law and 
must be interpreted in the above sense, and, further, that on the 
death of the one widow the power both of choice and adoption 
would, under the terms of the will, pass to the survivor. 

Before examining the validity of these contentions it will be 
well to clear up one or two points upon which their Lordships 
are of opinion that no reasonable doubt can exist. 

In the first place there could be no power of adoption by 
either or both of the widows in the present case excepting such 
as might be derived from the powers given by the will. In this 
part of India, at all events, a widow has no power to adopt a son 
to a deceased husband excepting by express authority given by 
him in his lifetime or by will. In the next place only one wife 
can receive the child in adoption so as to step into the position 
of being its adoptive mother. This is evident from the cases 
which establish that the receiving mother acquires in the eye of 
the law the same position as a natural mother to such an extent 
that her parents become legally the maternal grand-parents of 
the child. To hold that a child could bear such a relationship to 
more than one mother would be entirely contrary to settled 
law and would produce inextricable confusion in the law of 
inheritance. 

But it dogs not follow as a matter of necessity from these 
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considerations that a power given to more than one wife to adopt 
must be an invalid power. In many matters custom solves 
difficulties which appear to be insoluble when the questions are 
considered from a purely logical point of view. In the very 
question that is before their Lordships there are indications in 
the cases cited that in some parts of India such a power might 
perhaps be interpreted as giving a preferential right of adoption 
to the first wife. But their Lordships are of opinion that the 
validity of a joint power of adoption and its interpretation are 
questions of far-reaching importance in Hindu law and that in 
the present case the materials for deciding them are very 
insufficient. They would greatly regret to find themselves com- 
pelled to decide such questions on imperfect materials and 
inasmuch as in the view which their Lordships take of this case 
it is not necessary that these points should be decided they 
desire to express no opinion upon them, and will assume for the 
purposes of their decision that the respondents are right in their 
contention that such a joint power of adoption given to the two 
widows was, if properly interpreted, a valid power, and that if 
they had agreed to a person to be chosen for such adoption they 
could have validly executed the power. 

There remains the second point, z. e., whether the power 
given by the will was exerciseable by the surviving widow alone 
after the death of the oth 

The arguments of the appellants on this point are that 
upon a proper construction) of the will it gives a joint power to the 
two wives to be exercised (when they jointly come to the con- 
clusion that it is desirable that it should be exercised, and 
that it should then be exercised only in case of a boy to be 
chosen by them jointly. / As a mere matter of construction their 
Lordships are of opinion that the appellants are right in this 
contention and in arr ordinary case of the giving of a joint power 
to two donees thé legal consequences claimed by the appellants 
would follow: , 

But the respondents claim that this must not be treated asa 
mere question of construdtion. They submit that the continua- 
tion of the line of the testator must be taken to have been for 
religious purposes ixi order that he might have the advantages 
of an heir who could perform the religious ceremonies affecting 
his future life,- They therefore contend that this Board should 
put aside all sales of law prevailing in England with regard to 
joint dongés of a power and should, as a matter of judicial duty, 
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give effect to the intention of the testator with respect to 
procuring for himself an heir by adoption, and not permit that 
intention to be defeated by its becoming impossible of execution 
by the two donees jointly by reason of the death of one of them. 
Their Lordships are of opinion that this reasoning is unsound, 

In all cases the primary duty of a Court is to ascertain from the 
language of the testator what were his intentions, f.a to 
construe the will. It is true that in so doing they are entitled 
and bound to bear in mind other matters than merely the words 
used. They must consider the surrounding circumstances, the 
position of the testator, his family relationships, the probability 
that he would use words in a particular’sense, and many other 
things which are often summed up in the somewhat picturesque 
figure “The Court is entitled to put itself into the testator’s 
armchair.”. Among such surrounding circumstances which the 
Court is bound to consider none would be more important than 
race and religious opinions, and the Court is bound to regard as 
presumably (and in many cases certainly) present to the mind of 
the testator influences and aims arising therefrom. But all this 
is solely as an aid to arriving at a right construction of the will, 
and to ascertain the meaning of its language when used by that 
particular testator in that document. So soon as the construc- 
tion is settled, the duty of the Court is to carry out the intentions 
as expressed, and none other. The Copirt is in no case justified in 
adding to testamentary dispositions. (If they transgress any legal 
restrictions they must be disregarded. Ifthey leave any even- 
tuality unprovided for, the estate must, in case that eventuality 
arises, be dealt with according to the law which provides for 
succession of property in the absence of testamentary directions 
applying thereto. But the Court never adds to a will anything 
which needs to be done by testamentary disposition. In all cases 
it must loyally carry out the will as properly~construed, and this 
duty is universal, and is true alike of wills of A nationality 


and every religion or rank of lfe. , 


This fundamental principle does not clash with the-principle 
that the Court will not necessarily apply English rules of cons- 
truction to such a will as we have here to deal with. These 
rules of construction amount in many cases 0 nothing more than 
saying that a special phrase which may be used in more than one 
sense shall prima facte be deemed to be inten to bear one 
‘particular meaning, unless from the consideration òfthe context 
or the surrounding circumstances, the Court can come to the 
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conclusion that it is there used in a different sense. In other 
cases the rules are the expression of such tendencies in the Court 
as the desire to avoid an intestacy or the presumption in favour 
of immediate vesting of an estate. Such rules are purely an 
English product based on English necessities and English 
habits of thought, and there would be no justification in 
taking them as our guide in the case of Indian wills, Nor 
does this fundamental principle clash in any way with what 
is sometimes called “giving a liberal interpretation” to native 
wills. That mative testators should be ignorant of the legal 
phrases proper to express their intentions, or of the legal steps 
necessary to carrv them into effect, is one of the most important 
of the “surrounding circumstances” which the Court must bear 
in mind, and it is justified in refusing to allow defects in 
exoression in these matters to prevent the carrying out of the 
testator’s true intentions. But those intentions must be ascer- 
tained by the proper construction of the words he uses and once 
ascertained they must not be departed from. 


Applving these principles, their Lordships have to ascertain 
the true intentions of the testator from the language used in the 
will. The words are “you should adopt a boy who is our 
sannthtta (one closely related) whenever it strikes you that our 
samastanam (family) should continue.” Such an adoption would 
have effects of two very different kinds. In the first place it 
would provide some one who would offer the customary oblations 
for the good of the soul of the testator, and in the second place 
it would change the succession of the property. The devolution 
after the death of the widows would no longer be to the persons 
entititled to succeed on an intestacy, but to the heirs of the 
person adopted. Counsel for the respondents would have us 
regard the religious motive as the overmastering one, so that 
the intentions of the testator must be treated as if they were 
dictated by it alone. Their Lordships fully appreciate’ how 
strong such a motive may be expected to be in the mind of a 
Hindu. But in their Lordships’ opinion the language of the 
testator points to the predominance of the secular motive. He 
‘does -not direct that there shall be an adoption, as he would 
naturally have done had he wished in all events to secure that 
there should be a son to perform the due religious rites. He makes 
it depend on the opinion of his widows whether and when an adop- 
tion should take place. It is common ground that the occasion 
for an-adoption would not arise in the lifetime of the two widows 
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unless they both agreed to use the power, and there is nothing 
which indicates any intention to interfere with their freedom 
of choice in the matter, whether the true interpretation be that 
the power was joint or several. 

But this does not exhaust the material which we have for 
arriving at the testator’s true intentions. In judging of the 
light in which the directions of the testator are to be regarded, 
it is legitimate to look at the contemporaneous document referred 
to in the will which he wrote or caused to be written with the 
express intent to render clear his wishes with regard to his 
succession. This document has, of course, no testamentary effect, 
but it is legitimate to look at it as one of the surrounding 
circumstances in order to test the soundness of the principle of 
interpretation pressed upon us by counsel for the respondents. 
In the will the testator writes: “I have this day alone caused 
a petition to be written and sent to the Collector of Godavari 
in regard to this matter.” This petition, which is signed by 
the testator and bears the same date as the will, is substantially 
a repetition of it, though the language is not precisely the same, 
The passage relating to adoption reads thus: “ That, if it should 
strike them (f2, his widows) to continue the samastanam, they 
should adopt a boy who is my sannthtta.”’ This language 
emphasizes that which is expressed also in the will, vfz. that 
the adoption should only take place if and when the widows 
thought it desirable that such should be the case, or in other words 
ifand when they thought it desirable that the succession to 
the property should be changed. Had the testator been moved 
by an overmastering religious motive to secure that there 
should be someone to act as his son after his death, it is in- 
conceivable that he would have used such language or made 
such provisions relating to the future adoption ofason. He 
would have directed that an adoption should take place and 
not left it to depend on the problematical concurrence of his 
widows in their views as to its desirability. 

For what it is worth, it is clear that this was the intepre- 
tation put upon the will by the widows themselves. It will be 
remembered that they signed the will at the date of its execu- 
tion and promised to act according toitsterms. Three days 
after this they write to the Collector of Godavari referring to 
these provisions of the will in the words “and that if it should 
strike us that the samastanam should continue we should adopt 
a boy who is our sannthtia,” The testator died in 1864. His 
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widow Chinnamma died in 1881 leaving Papamma surviving her. 
It is not until 1885, four years after the death of Chinnamma, 
that any steps to adopt a boy are taken. It is clear therefore that 
the widows who were acquainted with the provisions of the 
testator’s will at the time and undertook to carry them into effect 
did not interpret them as doing more than leaving them quite 
free to adopt or not as they might think desirable. 


Their Lordships are therefore of opinion that in the present 
case there is nothing which requires or justifies them in inter- 
preting the provisions of the will with regard to the adoption 
in any special way arising from the fact that the testator was a 
Hindoo. They must adhere to the plain meaning of the 
language used. So construing it they are of opinion that it 
gives to the widows jointly the power to adopt a son should an 
occasion arise which in their opinion makes it desirable so to do. 
The power is a joint power and the occasion on which it is to 
be exercised depends on their joint opinion. In other words, 
the exercise of the power is vested in the discretion of the joint 
donees. Now it is clearly the law that in such a case the death 


of one of the donee; puts an end to the joint power. This is - 


not by virtue of any peculiar doctrine of English law or of any 
series of English decisions. It flows from the nature of a joint 
power. If power is given to A and B persone destgnate to do 
an act if and when ‘they think it desirable the occasion cannot 
arise nor can the power he exercised unless they are both living 
and in agreemént astothe act. Tnis cannot be the case after 
the death of one of them and the consequence is that the 
survivor cannot do the act because he has not the warrant of 
the agreement of his late colleague nor can he then do the act, 
seeing that the authority to do it is only given to the two acting 
jointly, The case is different when the power is vested not in 
persone designate but in the occupants for the time being of a 
specified office such as executors or trustees, but that is not the 
case which we have to consider here, 


The point may perhaps be put in a simpler form not 
involving any appeal to legal doctrines as to joint donees of a 
power. Their Lordships are of opinion that the words of the 
will when properly construed relate to choice and adoption 
by the two widows acting jointly. Hence those words refer only 
to the period of time when both widows are living. The will is 
silent as to the period after the death of one of the widows and 
if their Lordships were to hold that Papamma could adopt a 
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son after Chinnamma’s death they .would be providing for a 
period of time which the testator left unprovided for, and 
unnoticed in his will, z. e, they would be making an addition 
to his testamentary dispositions which is a thing that no Court 
is entitled to do. 

It follows therefore that at the death of Chinnamma the 
power to adopt given to his widows by the testator came to an 
end, and therefore the alleged adoption of Narayya the younger 
is of no validity. ° 

On the consolidated appeals (judgment in one of which has 
already been delivered on the 24th July 1913) their Lordships 
will therefore humbly advise His Majesty to affirm the decree 
of the High Court of Madras dated the 20th November 1905 
so far as it dismissed with costs Appeal No. 32 of 1904, and to 
reverse the said decree and the decree of even date therewith 
so far as they dismissed with costs Appeals Nos. 122 and 123 
of 1900, and allowed with costs Appeal No. 41 of 1904, and that 
it ought to be declared that the adoption of Narayya Appa Row 
the son of Venkataramayya Appa Row the Zamindar of Medur 
and Venkayamma Row his wife by Papamma the widow of 
Narayya Appa Row the Zamindar of Nidadavole was invalid, 
and that on the death of Venkayamma Row, Rangiah Appa 
Row and Venkata Narasimha Appa Row, both now deceased, 
became entitled as reversionary heirs to the estate of Medur 
and the lands and movable properties appertaining thereto, 
and further that the said estate and the lands with mesne profits 
and the movable property appertaining thereto, ought to 
be divided into moieties between the appellants, wx: (1) 
Venkatadri Appa Row, the only son of the said Rangiah Appa 
Row, as to one such moiety, and (2) Meka Venkataramayya 
Appa Row and Sobhanadri Appa Row, the two sons of Venkata 
Narasimha Appa Row, as to the other moiety. 

With regard to the costs, their Lordships think that as to 
the Nidadavole estate there ought to be no costs in the Privy 
Council, and as to the Medur estate there ought to be no costs 
either in the Privy Council or in the Courts below. 

T. L. Wilson & Co.—Soiicitors for the legal representative 
of Sri Raja Venkata Narsimha. 

Douglas Grant.—Attorney for Sri Raja Venkatadri, 

Chapman, Walker & Sheppard.—Solicitors for Sri Raja 
Parthasarathy, 
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Janakdhari Lal v. Gossain Gaywal (1) referred to, OIvVit. 
Rewa Wahtonv. Ram Kisan Singh (2), Saroda v. Mahomed Isuf (8) and 1913 


= Mothura v. Akhoy (4) distinguished, 
Appeal by the Plaintiffs. e. 
Suit for a declaration that the sale of an under-tenure held Banchbanidhbi, 
by the plaintifs, under Act X of 1859, was inoperative, and for 
confirmation of possession. 
The plaintiffs purchased the under-tenure under two con- 
veyances on the 8th September, 1904, and sth December, 1904. 
On the 8th September, 1904, the landlord obtained a decree for 
rent against the registered tenant. On the sth June, 1905, the 
landlord applied to the Collector for execution of the decree. 
This application was subsequently transferred by the -Collector 
to the Deputy Collector, who had made the decree, and the 
application for execution was made before the Deputy Collector 
onthe z9th June, 1905. Two days before this, e. on the 27th 
June, the plaintiffs had deposited in Court the sum due under 
the decree and interest on the decretal amount up to 8th July, 
1905, under section 6 of Act VIII (B. C.) of 1865. Notice was 
served on the decree-holder on the 21st July, 1905. . Notwith- 
standing this deposit and the service of notice thereof, the 
decree-holder proceeded with his execution and sold the under- 
tenure on the zand December, 1905. The property was pur- 
chased by a stranger to the proceedings. ee 
The Courts below dismissed the suit and the plaintiffs pre- 
ferred an appeal to the High Court. 
Babus Provas Chunder Mitter and Susil Madkub Mullick for 
the Appellants. 
Babus Upendra Narayan Mukerjee, Fanokt Nath Pal and 
Bir Bhusan Dutt for the Respondent. 
The following judgment was delivered by 
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Coxe J.—The plaintiffs in this case were the unregistered 
purchasers of a certain tenure. This tenure was sold by the — 
whole body of the landlords for the arrears of rent due upon it Aprii, 1, 
and purchased by defendant No.1. The plaintiffs brought this 
guit to set aside the sale on several grounds including that 
of fraud. 

The suit has been dismissed by the Courts below and the 
plaintiffs appeal. 

It appears that the plaintiffs deposited Rs. 61 odd on the 
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27th of June, 1905. An application for execution had been filed 
on the gth June, 1905, before the Collector which was transferred 
to the Deputy Collector for disposal on the 29th of June. The 
rent suit and the decree in execution of which the sale was made 
had taken place in the Court of the Deputy Collector. It is 
stated that this sum of Rs. 61 odd was all that was due under the 
decree exclusive of the execution costs. This, if I understand him 


aright, appears to be the view of the Munsiff. 


The first point raised qn behalf of the appellants is that the 
execution costs were not payable under section 6 of Act VIII of 
1865 and that consequently they were not bound to pay anything 
more than this sum of Rs. 61 odd. J don’t think that this con- 


tention can be sustained. The words in section 6 are as follows: 


“Tf the sum due under the decree, together with interest to date 
of payment and all costs of process, be paid into Court at any 


time before the sale commences, such sale shall not take place.” 
‘The words “all costs of process” are quite wide enough to 


include execution costs, such for instance as the fees necessary Lor 
the issue of attachment or sale proclamation. 


The second point taken is that on the date when this sum 
of Rs, 61 odd was paid that was all that was due under the 


‘decree ; inasmuch as the application for execution did not come 
‘to the Court of the Deputy Collector until the 29th of June, 1905, 


that is to say, two days after this deposit was made. It is urged 


‘that asthe suit was disposed of by the Deputy Collector, the 


landlords should not have filed the application for execution in 


‘the Collector's Court and that the plalntifis cannot be regarded 


as having been liable on the 27th June, to pay any costs which 
might have been incurred in another Court. I am rather doubt- 
ful whether I am entitled in second appeal to deal with this 
point at all. The finding at which the learned Subordinate 
Judge arrives is that the plaintiffs have not proved-that the 
deposit was sufficient to cover the decretal debt with interest 
and costs of process as laid down in section 6 of Act VIII of 1865. 
The learned Subordinate Judge has not apparently come to any 
finding as to whether the sum deposited on the 27th June, 
covered all that was due from the plaintiffs exclusive of the 


‘execution costs. But even assuming this in favour of the plaintiffs, 


I cannot hold that the plaintiffs are entitled to succeed on this 
merely technieal ground. It appears to be the practice for all 
suits and application for execution to be filed in the Collector’s 
Court and to be made over by the Collector to the Deputy 
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Collector for disposal, This is what was done apparently in the 
present case. Even supposing for the sake of argument, and 
only for the sake of argument, that the plaintiffs for this technical 
reason, were not liable to pay more than Rs. 61 odd on the 
27th June, it does not seem to me that section 6 affords them any 
protection. I have already quoted the terms of section 6. 
They are to the effect that all costs of process must be paid in 
Court to prevent the sale taking place. In the present case the 
execution continued. The sale pro&lamation presumably was 
issued stating what costs were due including the costs of execu- 
tion. I think it impossible to hold that because the plaintiffs 


might succeed in proving that some of the costs of process so. 


- ntered was not really due from them the sale which followed in 
perfect good faith on that sale proclamation must be regarded as 
null and void. There is no doubt that at the time when the 
sale was held these costs had been incurred. Even assuming that 
there may be doubt as to the plaintiffs’ liability for them that 
would not, in my opinion, justify tHe setting aside of the sale as 
against an innocent purchaser for value. 


- The third point taken is that the judgments of the Courts 
below are insufficient on the question of fraud. Both the Courts 
are clearly of opinion that there is no vestige of dishonesty or 
fraud in the present case. My attention has been invited to the 
allegation of fraud made inthe plaint. But with respect to this 
the Munsiff observes: ‘In this case, however, the execution 
proceedings were not fraudulent, the only thing attempted 
to be shown is that the decretal money had been deposited before 
the execution was taken out ;" and as regards the fact which 
would be of the first importance in establishing an allegation of 
fraud of the nature, namely, the service of the sale proclamation 
he says: ‘He (the plaintiff) had not endeavoured seriously to 
get it proved that no sale proclamation was published.” It is 
clear therefore that the plaintiffs made no real attempt in the 
Courts below to show any dishonesty on the part of the defendant 
and the Munsiff appears to be completely satisfied with the 
bona fides of the defendant’s action. 

These findings are sufficient for the disposal of the appeal but 
it is necessary to discuss the fourth point, that is that the Courts 
below have erred in holding that the plaintiffs have no 
locus stand: in this case. If this matter rested simply on the 
terms of Act X of 1859 I should feel very strongly impressed by 
the arguments of the learned pleader for the appellants. But the 
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point has been settled by a number of cases all, I think, ultimately 
based on the proviso to section 106 of Act X. At least, it is 
difficult to see on what other provision of law they can be based. 
If the matter rested on the terms of the section I should have 
considerable hesitation in holding that the proviso was intended 
to operate beyond the limits of the section to which it is 
attached. But the decisions on this point go considerably beyond 
section 106 and no longer leave it open to me to hold that the 
plaintiffs can maintain the suit. The first case to which I may 
refer is that of Sham Chana Koondoo v. Brojonath Fal Chow- 
dhry (1), in which it was held that an unregistered purchaser of 
a tenure could not set up his title against a person purchasing. 
at a sale of the tenure for arrears of rent. Then comes the case 
of Kristo Chunder Ghose v. Raj Kristo Bandyopadhya (2). A 
distinction has been drawn between the case of a plalntiff who 
attacks a sale in execution of a decree for the whole rent and 
one who attacks a sale in execution of a decree for a share of 
rent, In the case cited the" decree was for a share and the 
learned Judges held that, being so, the plaintiffs were not 
precluded by the fact that their names were not registered from 
suing to recover the tenure. But at the same time they followed 
the case of Sham Chand Koondoo v, Brojonath Pal Chowdhry (1), 
by which, they held, it was established that ifa sale takes place 
in arent suit brought by and against proper persons, and the sale 
be of the tenure, the unregistered transferee has no title as against 
the purchaser. Then comes the case of Patt Shahu v. Hart 
Mahantt (3). That was a case of a sale of decree for a share of the 
rent. But even then the learned Judges held that an unregistered 
purchaser had no /ocus standi against a subsequent auction: 
purchaser. Finally we come to the case of Niladri Mahanti v, 
Bichttranand Roy (4). There the learned Judges held that an 
unregistered purchaser cannot attack the title of an auction- 
purchaser under section 105 though he can attack the title of a 
purchaser under section 108; and in dealing with the case of 
Patit Shahu v. Hari Makanti (3) the learned Judges apparently 
hold that that case would have been rightly decided if, as a 
matter of fact, the auction-purchaser attacked in that case had 
been one under section 105. 

It has been streneously agreed on behalf of the appellants 
that this is not a case for recovery of possession of the holding 
(1) sas 91 W. B. 94; 12 B. L, R. 484, 
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On behalf of the respondent the affirmative of these propositions 
has been maintained, and it has also been urged that even if the 
allegations of the plaintiff are established, he is not entitled to 
any relief against a dona fide purchaser for value without notice. 


The questions consequently which require consideration are 
as follows: rst, is the plaintiff entitled to maintain the suit; 
secondly, did the plaintiff make the deposit in accordance with 
‘Act VIII of 1865, and ¢hird/y, is the plaintiff entitled to any 
relief against a dona fide purchaser for talue without notice. 


In so far as the first question is concerned, if we confine 
our attention to the terms of section 6 of Act VIII of 1865, it is 
plain that the plaintiff was entitled to make a deposit under that 
section. Section 6 provides as follows: “Ifthe sum due under 
the decree, together with interest to date of payment and all 
costs of process, be paid into Court at any time before the sale 
commences, whether by the defaulting holder of the under-tenure 
or any one on his behalf, or any one interested in the protection 
of the under-tenure, such sale shall not take place.” The 
plaintiff was clearly a person interested inthe protection of the 
under-tenure. This view is supported by the decision of the 
Full Bench of this Court in the case of Sheth Afaul Alt v. 
Lalla Gurnarain (1) and by a later decision in Anund Lall 
Mookerjee v. Kalika Pershad Misser (2). But it has been argued, 
and this argument appears to have been addressed to Mr. Justice 
Coxe and accepted by him, that the authority of the decision 
of the Full Bench bas been shaken by a subsequent Full Bench 
decision of this Court, in Sham Chand Koondoo v. Brojonath 
Pal Chowdhry (3). It has been broadly contended on behalf 
of the respondent that purchaser of a transferable under-tenure 
who does not register his name in the office of the landlord 
acquires no title whatever in the property, because he is not 
entitled, when a sale has been held in execution of a decree 
obtained by a landlord against a registered tenant, to maintain a 
suit against the auction-purchaser. In our opinion, this view 
is not supported by the decision in Sham Chand Koondoo v. 
Brojonath Pal Chowdhry (3). In that case it was ruled by the 
Full Bench that ifa decree has been obtained by the landlord 
against his registered tenant and a sale held in execution of such 
decree, an unregistered t:gasferee from the registered tenant 
is not entitled to contend his interest has not been affected 
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by the sale. It is pointed out by Sir Richard Couch C. J. that 
when a sale takes place under circumstances, what passes to the 
purchaser is the tenure itself and consequently the interest of an 
unregistered transferee thereof also passes to the purchaser. 
The Full Bench did not intend to Jay down that an unregistered 
transferee of an under-tenure acquires no title under his 
purchase. This view is supported by the cases of Nobeen Kishen 
Mookerjee v. Shib Pershad FPattuck (1), Kristo Chunder Ghose V. 
Raj Kristo Bandyopadhya (2) and Niladri Mahanti v. Bichitra- 
nand Ray (3). In the case of Kristo Chunder Ghose v. Raj 
Kristo Bandyopadhya (2), Mr. Justice Wilson observed that 
“An unregistered purchaser does take subject to many dis- 
advantages by reason of the want of registration. One of these 
is that embodied in the proviso to which a reference was made 
(namely, the proviso contained in section 3 of the Rent Act) 
that he cannot come in and object to the sale. A second is that 
established in the case of Sham Chand Koondoo v. RBrojonath 
Pal Chowdhry (4) namely, that if a sale takes place in a rent suit 
brought by and against proper persons, and the sale be of the 
tenure, the unregistered transferee has no title as against the 
purchaser.” But the learned Judge also pointed out t that 
“ There is nothing in the terms of any section of the Rent Act 
saying that if for any reason, whether by the default of the 
tenant or anybody else, the registration is not effected, the 
transferee of the tenure shall take no title,” 

In the case before us, consequently the plaintiff as a transferee 
of the under-tenure had an interest in the under-tenure which 
was on the principle laid down by the Full Bench in Sham 
Chand Kocndoo v. Brojonath Pal Choudkry (4), liable to be 
affected by the sale if it did take place. He was therefore 
clearly a person interested in the protection of the under-tenure 
within the meaning of section 6 of Act VIII of 1865. He 
was, in this view, competent to make a deposit under that 
section. He is also plainly entitled to maintain a suit for declara- 
tion that the sale has been illegally held, notwithstanding the 
deposit made by him. The first ground urged by the respon- 
dents consequently fails. 

As regards the second question, it has been contended that 
as the Courts below have found that the plaintiff has not proved 


8 (1867) 8 W. B, 96. (2) ( I, L. R. 18 Oale, 24. 
(8) (1910) I. L. R. 87 Cale. 828; 13 J 165, | 
(4) (1878) 21 W. R. 94; 12 B. L, B, 
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that the deposit made by him was sufficient, it is not open to 
us in second appeal to interfere with that finding of fact. This 
contention is obviously unfounded. If a question arises as to 
how much was deposited, that no doubt is a question of fact, 
but if a question arises, as it does arise here, how much was 
required to be deposited, that is clearly a question of law. Conse- 
quently the question whether the deposit made by the plaintiff 
was or was not sufficient is a mixed question of fact and law, 
which it is competent to this Court to determine in second 
appeal. Now, section 6 as already Stated requires, in order 
that the provisions of that section may come into play, that the 
sum due under the decree together with interest to date of 
payment and all costs of process must be paid into Court at.any 
time before the sale commences. It cannot be disputed that 
the sum due under the decree namely Rs, 58-13-1p. was deposited, 
It cannot also be disputed that the interest to date of payment 
was also deposited. In fact the amount of interest deposited 
was Rs, 3-1-2p. which is the interest from the 18th of September 
1904 to the 18th of July 1905, whtreas the plaintiff was bound 
to deposit interest only up to the date of payment, namely, 
the 27th June 1905. The sole question is whether the costs of 
process were also paid. On behalf of the respondent it has been 
contended that the plaintiff was bound to deposit under this 
head a sum of Rs. 5-11-9p. claimed in the petition for execution. 
This sum includes the costs of taking a copy of the decree, the 
court-fee paid upon the application for execution, the fees for 
the issue of the writ of attachment and the sale proclamation, 
the court-fee on the vakalatnamah, the pleader’s fee, also the 
amount paid to the clerk for writing the petition for execution. 
It is plain that except the fee rsquisite for the issue of the writ 
of attachment and the sale proclamation the other items cannot 
_beincluded under the head of ¢he costs of process. In this 
connection the language used in section 6 of Act VIII of 1865 
may be contrasted with the language used in sections 170 and 
174 of the Bengal Tenancy Act. Im the case of the former 
section, the amount required to be deposited isstated to be the 
amount of the decree including the costs decreed together with 
the costs incurred in order to the sale. In section 174, the 
amount to be deposited is the amount recoverable under the 
decree with costs. It is plain that the language used in section 
6 of Act VIII of 1865 is more restricted than the language used 
in sections 170 and 174 of the Bengal Tenancy Act. Now, 
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what is the fair meaning to be attributed to the expression 
“ costs of process.’ It was observed by the Chief Justice Earle 
inthe case of Fluester v. Mc’ Lelana (1), “ process, generally, 
imports the writs which issue out of any Court to bring the 
party to answer, or for doing execution. For some purpose—as 
for instance, for the purposes of amendments, the “ process” 
may be construed largely; but when one speaks of process 
against the person or property it means a writ of execution.” 
In the case before us we think it is plain that the only items 
which by any stretch of language can be deemed as cosis of 
process are costs for the issue of the writ of attachment and the 
sale proclamation. The question consequently arises whether 
it was obligatory upon the plaintiff to deposit such costs, It is 
worthy of note that the deposit was made on the 29th of June 
1905 before the application for execution had been made. At 
that stage the decree-holder had not incurred any costs for the 
issue of the writ of attachment or sale proclamation. It was conse- 
quently not obligatory upon the plaintiff to deposit these costs. 
We hold accordingly that the amount which was deposited was 
sufficient within the meaning of section 6 of Act VIII of 1865. 
Consequently after such deposit has been made, it was not 
competent to the Court to hold the sale. The provision made 
by the Legislature is explicit. It is stated distinctly that if such 
sum has been paid into Court the sale shall not take place. If 
a sale is held in contravention of the provisions of section 6 
itis clearly a sale held without jurisdiction and cannot affect 
an individual who is entitled to the benefit of that section. We 
must therefore hold that the second ground in support of the 
judgment under appeal must be overruled. 

As regards the third question, it has been contended that 
the plaintiff is not entitled to relief against an innocent purchaser 
for value. In support of this proposition reliance has been 
placed upon the,cases of Rewa Mahtion v. Ram Kissen Singh (2), 
Saroda Churn Chuckerbutty v. Mahomed Isuf Meah (3) and 
Mothura Mohun Ghose Mondul v. Akhoy Kumar Mitter (4). In 
our opinion these cases are clearly distinguishable. In the first 
of these cases a cross-decree which ought to have been set off 
against another decree was executed, and it was held by the 
Judicial Committee that the sale could not be said to be a sale 
held without jurisdiction. In the second case a sale—held in 


(1) (1860) 80. B. N. 8. 357. 
(2) 1886) L, R, 18 I. A 106; I, L, B. 14 Oale. 18, 
(8) (1885) I. L, B. 1 Oslo, 376. (4) (1888) I, L. R. 16 Oale, 557. 
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execution of a decree, an application to execute which was barred 
by limitation-—could not be said to be a sale without jurisdiction. 
In the third case the decree had been adjusted out of Court 
but the adjustment had not been icertified. The consequence 
was that the decree was executed and it was ruled that an 
execution taken out under such circumstances could not be said 
to be issued by the Court without jurisdiction. 

In the case before us the amount due under the decree as 
required by section 6 was deposited. The result was that there 
was a decree which was satisfied and the satisfaction was made 
to the knowledge of the Court, In circumstances like these, 
there cannot, in our opinion, be any room for doubt, as .was 
observed in the case of fanakdhart Lal v. Gossain Lal Bhaya 
Gaywal (1), that the sale was held without jurisdiction. It was 
pointed out in this case that amidst the diversity of judicial 
opinion, there was unanimity upon one point, namely, that when 
a sale has taken place on the basis of a satisfied judgment, the 
satisfaction of which has been certified to the Court. the sale 
is void and ineffectual to pass any title even to a bonafide pur- 
chaser for value without notice. The same doctrine has been 
applied by the Judicial Committee in the case of Balkishen Das v. 
Sımpson (2), where it was ruled that if a sale has been held for 
arrears of revenue, while no arrears are due, the sale is without 
jurisdiction and does not pass title even to a donafide purchaser 
for value without notice. The third ground in support of the 
judgment under appeal must therefore be overruled. 

The result is that this appeal must be allowed, the judgment 
of Mr. Justice Coxe set aside and the suit decreed with costs 
throughout. Itis declared that the title of the plaintiff has not 
been affected by the execution sale, and the defendant must 
deliver possession of the property to the plaintiff. 

The plaintiff will have his costs in all the Courts against 
the decree-holder and the auction-purchaser. 


A.T M. Appeal allowed : sutt decreed. 


(1) (1909) I. L R. 37 Calc 107; 11 ©. L J. 254. 
(2) (1898) L L. R 25“alo, 833; L. B, 251. A. 151. 
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Before Sir Lawrence Fenkins, K. C. J. Ea Chief Fustice, 
and Sir Asutosh Mookerjee, Knight, Fudge. 


LAKHI KANT DAS MAHAPATRA 
v, 
BALABHADRA PROSAD DAS AND OTHERS," 
Occupancy holding—~Non-transferablom- Co-sharer landlord, purchase by —Efeot 


of-—Joint possesssion—Lengal Tenancy Aot (VIII of 1885), Seo. 22, 
Sub-se0. (2). 


_ In 1907, before the Benga} Tenancy Act was amended, a co-sharer landlord 
purchased n non-transferable occupancy holding. The tenant, after the 
transfer, vacated the land and the purchaser came into occupation thereof : 

Held, that the other co-sharer landlords were entitled to joint possession 
of the land to the extent of their shares, 

Snb-section (2) of section 22 of the Bengal Tenancy Act applies only to a 
case in which a transferable occupancy holding has been purchased. 

Girish v. Redar (1) followed. 

Appeal by Defendant No. 3. 

Suit for khas possession. 

The appellant who was a co-sharer landlord, purchased two 
non-transferable occupancy jotes. The respondents, the other 
co-sharers, sought to recover khas possession of them jointly 
with the appellant on the ground that they must be treated as 
having been abandoned. Both the Courts below .concurred 
in decreeing the suit, holding that section 22, sub-section (2) 
of the Bengal Tenancy Act did not apply to non-transferable 
jotes. The defendant No. 3 thereupon appealed to the High 
Court. 

Moulvi Nuruddin Ahmed (for Mr. Z. R. Zahed) for the 
Appellant. 


Babu Provas Chunder Mitter for the Respondent. 
The following judgment was delivered by 


Carnduff J—The parties to this appeal are co-sharer 
landlords. The appellant purchased two occupancy jotes and 
the finding is that such joves are not transferable. The respondent 
sought to recover Aas possession of them jointly with the 
appellant on the ground that they must be treated as having 
been abandoned. Both the Courts below have concurred in 
decreeing the suit, the learned District Judge holding on appeal 


* Letters Patent Appeal No, 8 of 1912, against the deolsion of Mr. Justice 
Carnduff. dated the 18th December, 1911. in Appeal from Appellate Decree 
No. 8127 of 1909, against the decree of L O. Adami, Esq., District Judge of 
Cuttack, dated the 10th September, 1909, affirming that of Babu Prosonno 
Kumar Gupta, Additional Munsiff of Balasore, dated the 24th February, 1909. 


(1) (1899) I L B, 27 Cale 473. 
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that section 22 (2) of the Bengal Tenancy Act, 1885 on which 
the appellant has relied, does not apply to non-transferable sofes. 
It seems to me that the learned District Judge is clearly right 
and that there is no substance in the appeal. 

On the words of the section itself I should say that 
transferability is implied ; and it has been so ruled by this Court 
inthe case of Girishk Chandra Chowdhry v. Kedar Chandra 
Roy (1). The learned vakil who appears on behalf of the 
appellant, agrees that that decision has been practically over- 
ridden by a Full Bench of this Court in the case of Ram Mohan 
Zal y. Sheikh Kachu (2), in which it was declared that the 
ruling in the earlier case of fawadul Hug v. Ram Das Saha (3), 
was good law. It seems to me, however, that neither of the 
cases last mentioned clashes with or affects the ruling in Girish 
Chandra Chowdhry v. Kedar Chandra Roy (1) or is of any avail 
to the present appellant. For in the Full Bench case there was 
the finding that the lands in dispute were transferable by custom 
with the consent of the landlord and it is clear that in the 
case of- Jawadul Hug v. Ram Das Saha (3) the holdings 
concerned were likewise transferable. The appeal-must therefore 
be dismissed with costs. 

Against this decision, the defendant No. 3 appealed under 
section 15 of the Letters Patent. 

Mr. Z. R. Zahed and Moulvi Nuruddin Ahamed for the 
Appellant. 

Babu Provas Chunder Mitter for the Respondents. 

The judgment of the Court was delivered by 


Mookerjee J.—In 1907 before the Bengal Tenancy Act was 
amended the appellant who is a co-sharer landlord purchased a 
non-transferable occupancy holding. The tenant, after the 
transfer, vacated the land, and the appellant came into occupation 
thereof. His co-sharers thereupon commenced the present 
litigation for joint possession. His defence was that he had 
acquired a valid interest under sub-section (2) of section 22 of 
the Bengal Tenancy Act. This defence is of no avail. That 
sub-section clearly applies only to a case in which a transferable 
occupancy holding has heen purchased. If the holding which 


has been transferred is a non-transferable holding the purchaser - 


acquires no interest as against the landlords. Consequently the 
defendant is in occupation of this parcel of land without any title, 


(1) 11899) 1. L, R. 27 Cale. 478. (2) (1905) I. L, B, 32 Calo, $86. 
(3) (1896) I. L. B, 24 Cale, 143. 
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and his co-sharers, the plaintiffs are entitled to joint possession 
to the extent of their shares, This is the view taken by Mr. 
Justice Carnduff who cites in support a decision of this Court 
inthe case of Girish Chandra Chowdhry v. Kedar Chandra 
Roy (1). 

The result is that the decree of Mr. Justice Carnduff is 
affirmed and this appeal dismissed with costs. 


A. T. M. Appeal dismissed, 
(1) (1899) 1. I. B. 27 Cale. 473. 


Before Sir Lawrence Fenkins, K. C. T. E, Chief Fustice, and 
Sir Asutosh Mookerjee, Knighi, Fudge. 


KALAR SINGH AND OTHERS 
v 


MATHURA PROSAD AND OTHERS.” 
Abwalb— Rent, consolidated— Huske, valus of — Cesses—Pilaintif’s conduct, 


„In a kabuliat it was stated that there was an annual #akdi rent at 
Rs. 4-4as, per bigha, making in all the specified amonut of Rs. 42-8as, that over 
and above this, they (the tenants) would pay a cart-load of husk year after 
year till the period of the potta was at an end, and in case they failed to do the 
game they would pay Rs. 6 as the value thereof ; and that if they did not pay 
the said rent annually they should be held liable for interest at the rate 
specified. In the schedule to the Aadwliat, the following was stated: “Area 
of land, 10 bighas, rate per bigha, Rs, 4-4as, total rent Rs, 42-8as; value of 
husk, Rs, 6, annual jumma, Ks, 48-8as :” p 

Held, that the husk was not really a part of the rent and was therefore an 
abwab, as the plaintiffs in their plaint did not treat the husk as part of the 
rent in totalising Rs, 48-8as, for they madea claim in excess of that and as 
the cesses were not olaimed or paid on the basis of the husks being part of 
the rent, 


Mathura Prosad v, Tota Singh (1) followed. 


Appeals by the Defendants. 

Suits for rent. 

The appeals related to claims for, in one case, one cart-load 
of husk, and in the other, two cart-loads of husks, over and 
above certain indicated jumma. In S. A. No. 2499 there was a 
kabuliat, which stipulated for payment of one cart-load of husk, 
The Courts below held that that portion of the rent was recover- 


* Letters Patent Appeals Nos, 111 and 112 of 1911, against the decision of 
Mr, Justice Holmwood, dated the 28th April, 1911, in Appeals from Appellate 
Decrees Nos. 2027 and 2499 of 1908, against the i poet of Babu Tej 
Ohunder Mookerjee, Additional Subordinate Judge of Monghyr, dated the 
Ist June, 1908, modifying those of Moulvi Iradutullah, Munsiff, 20d Oourt, at 
Monghyr, dated the 80th September, 1907. 


: (1) (1912) 160, L, J. 296 ; I. L. R, 40 Calo. 806 
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able. In S. A. No. 2027, there was no kabuliat, but there was 
stipulation for payment of two cart-loads of husks. The Munsiff 
held that it was not recoverable under section 29 of the Bengal 
Tenancy Act, but his decision was reversed in appeal anda 
decree was passed in favour of the plaintiff. The defendants 
appealed to the High Court. 

Babu Kshetra Mohon Sen for the Appellants. 

Babu Foges Chunder Dey for the Respondents. 

The following judgment was delivered by 


Holmwood J.—The two appeals relate to claims for, in one 
case one cart-load of J4usa, and in the other two cart-loads of 
bhkusa, over and above certain indicated summa. In S. A. 2499 
there is a kabulsat which stipulates for the payment of one cart- 
load of d4usa, and it has not been seriously argued that the 
Munsiff’s decision which is supported by the Subordinate Judge 
that that portion of the rent is recoverable, is erroneous. Appeal 
No. 2499 must therefore be dismissed with costs. 

As regards appeal No. 2027 it has been argued that there is 
no kabuliat and that the imposition of two cart-loads of dAusa 
must be taken to have been sometime after the inception of the 
tenancy and to be in the nature of enhancement of rent even if 
it is not itself an illegal adwad. 

Now taking the second point first it appears to me that the 
stipulation for two cart-loads of busa over and above the rent if 
made at the inception of the tenancy would not fall within the 
principles which have been laid down by this Court as to the 
nature of adwabs. Bhusa is a by-product of the land. It is a 
product which the zemindar could not obtain except through 
the tenant, and there seems to be no reason why the tenant 
should not give a small portion of his produce by agreement to 
the zemindar in addition to any indicated rent which he stipulated 
to pay. It is not as is laid down in the cases an uncertain and 
arbitrary payment. But then, as the Munsiff finds, even if 
it were not adwad, it would be an enhancement if it had been 
imposed at sometime after the inception of the tenancy ; and if 
as the Munsiff finds it was contrary to section 29 of the Bengal 
Tenancy Act it would be not recoverable. But the learned 
Subordinate Judge has set aside the Munsiff’s finding of fact on 
this point. He has held that the documentary evidence shows 
that these husks have been delivered and acknowledged since the 
year, 1294 that is, the year after the passing of the Bengal 
Tenancy Act, and he further found that, the plaintiffs case is 
that it was always delivered as part and parcel of the rent from 
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the inception of the tenancy which was admittedly long before 
the passing of the Bengal Tenancy Act. It is argued that he 
has not expressly said that he accepts the plaintiff’s case. But I 
find in the very next sentence that he clearly does ; for he says,— 
I therefore think that the learned Munsiff was not right in dis- 
allowing the plaintifs claim, thereby clearly showing that he 
accepts the plaintiffs case in its entirety. That being so the objec- 
tion to the payment taken by the learned Munsiff, which would be a 
quite proper objection on the findings of fact by him, fail ; and on 
the findings of fact of the learned Subordinate Judge the plaintiff 
is entitled to recover 12 rupees over and above jumma allowed by 
the Munsiff in suit No. 520 which is appeal No. 2027 of 1908. 
This appeal threfore must also bė dismissed with costs. . 
_ Against this decision, the defendants appealed under section 15 
of the Letters Patent. 
Babu Karunamoy Bose for the Appellants. 
Babu Foges Chunder Dey for the Respondents. 
The judgment of the Court was delivered by 
Jenkins C. J.—These two appeals involve the -question 
whether a part of the claim made by the plaintiffs is open to 
objection as coming within the statutory prohibition against, 
abwabs and other illegal cesses. The circumstances of each 
case may be briefly stated: Suit No. 520 relates to a case where 
there was no kabuliat. In No. 521 there was a žabuliat. and that, 
` kabuliat has been placed before us. I will deal with, the second 
of these two suits first: This kabula states “ that. there-is an. 
annual sakd: rent of Rs. 4-4 annas per bigha making in all the. 
specified amounts of Rs, 42-8 annas” and that is followed by - the 
usual provisions to be found in documents of this kind. It is. 
then finally provided that over and above this (that is over and 
above the rent to which reference has been made), they (that is, 
the tenants) would pay a cart-load of husk year after year till the 
period of the atta was at an end, and in case they fail to do the. 
same they would pay Rs. 6 as the value thereof ; and that..if they- 
did not pay the said rent annually they should be held liable for 
interest at the rates specified. Then there is a schedule-which 
gives the following items: Area of land 10 bighas, rate per: 
bigha Rs. 4-4, total rent Rs. 42-8; value of husk, Rs. 6, annual. 
jumma, Rs, 48-8as. The question in this case is whether the husk. 
is or is not really a part of the rent. | 
We have these circumstances that are significant ;. frsh the 
plaintiffs themselves in their plaint do not treat the -husk as a. 
part of the rent in totalizing Rs. 48-8as, because, they make a 
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claim in excess of. that, that is to say, at the rate of Rs. 10 per 
cart-load. Then again, cesses have not been claimed or paid on 
the basis of the husks being a part of the rent. These were 
circumstances which were present in the case of Mathura Prosad 
v. Lota Singh (1), and it is manifest that they must be regarded as 
having material bearing on the question whether or not the cart- 
load of husk, whatever may have been said in an isolated part of 
the document, really was or was not a part of the rent, 

No doubt in suit No. 521, the Mursiff, the Subordinate Judge 
and Mr, Justice Holmwood before whom the case came thought 
that the husk was a part of the rent, and that is a circumstance 
that is to be taken into consideration. But we have the fact in 
circumstances which I think cannot fairly be distinguished from 
the present, it was distinctly held that the husk was not a part of 
the rent ; and Mr. Justice Holmwood was a party to that decision : 
Mathura Prosad v. Tota Singh (1). I think we must accept that 
decision as correct, and in fact there is no suggestion before us 
that it is incorrect, and also as conclusive of this case ; j 80 much 
for suit No. 521. 

Suit No, 522 appears to me to be stronger in the appellant's 
favour, because there is not even the slender circumstance of an 
apparent consolidation of rent. In that casethere is no kabula, 
There is merely the circumstance that on the evidence the 
learned Judge of the lower appellate Court came to the conclu- 
sion that two cart-loads of husks were supplied every year. The 
decision of the Munsiff was in favour of the defendants, but the 
learned Subordinate Judge as also Mr. Justice Holmwood were in 
the plaintiff's favour. Those factors which were treated in 
Mathura Prosad v. Tota Singh (1), as showing that the obligation 
in respect of husks was really an obligation in respect of illegal 
cesses, are present in this case, and I am unable to distinguish in 
any particular this case from that. The result is that we reverse 
the judgments of the learned Judge of this Court, as also the 
decrees of the Subordinate Judge, in both Nos, 520 and §21. In 
No. 520 we restore the decree of the Munsiff and in No. 521 we 
vary his decree by disallowing the plaintiff’s claim in respect of 
the cart-load of husk. 

The defendants will get their costs in each case in the lower 
appellate Court and in this Court including the costs of two 
appeals, We do not interfere with the Munsifl’s order as to SNe 
costs in either suits. : 


A T.M ` Appeals deoreed, 
(1) (1912) 16 0. L, J, 296. l i 
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Before Sir Herbert Carnduff, Knight, fudge, and Mr. Fustice 
Richardson. 


UPENDRA NATH SEN ROY CHOUDHURY 
v. 
BIMALA KANTA SEN ROY CHOUDHURY.* 

Court af Wards Act (IX B, C. of 1879), Sees, 23, 234, 24, 48, 51, 60, 60 A— 
Deorae, execution of-—Property in the hands of the manager, whether 
attachable. 

Section 48 of the Court of Wards Act does not control the provisions of 
the Code of Civil Procedure as to the attachment and sale of proparty in 
execution of deoress. 

Per Richardson J.—All that section 48 of the Act does, is to lay down 
inatructions for the guidance of the manager in the due course of management 
and as to the order in which the ward’s liabilities are to be satisfied out of the 
free funda at the manager’s disposal, 

Appeal by the decree-holders. 

Application for execution of a decree by attachment of 
property in the hands of the manager of an estate under the 
Court of Wards. 

The arguments will appear sufficiently from the judgments. 

Babu Gunada Charan Sen for the Appellant. 

Babu Ram Charan Mitra for the Respondent. 

The following judgments were delivered : 


Carnduff J.—The question raised by this appeal is whether 
the provisions of section 48 of the Court of Wards Act, 1879 
(Bengal Act IX of 1879) control the provisions of the Code of 
Civil Procedure as to the attachment and sale of property in 
execution of decrees. The Court of first instance held that they 
did not; the lower appellate Court has taken the contrary 
view. 

Section 48 of the Act of 1879 provides that all moneys received 
by the manager of an estate in the hands of the Court of Wards 
shall be applied to certain specified purposes included in class I 
over those included in class II, and so forth. Class I includes 
the payment of all charges necessary for the maintenance, 
education and religious observances of the ward and his family, 
for the management and supervision of the ward’s property 
and for the discharge of the Government revenue and other 
public demands. Class II includes frst, the payment of all rents, 
cesses and other demands due to any superior landlord in respect 


* Appeal from Appellate Order No. 67 of 1912, against the ord 

Ls Garlle Boy. Adaliiona ete aa ii Buokergunje, dated the: Slat or 
ovember, m g the order o o Munaiff, l 

dated the Ist of July 1911, ere ee eee 
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of any land held on behalf of the ward, and secondly, the 
liquidation of debts payable by the ward. 

The view of the learned District Judge is that the words 
“ debts payable by the ward ” include decretal debts, and that 
therefore, where property in the hands of a manager is attached 
in execution of a decree, the manager is bound nevertheless to 
pay the other charges referred to above before he satisfies 
the decree. 

In my opinion this view cannot be maintained. One has only 
to look to the provisions of, for example, sections 23, 23A, 24 
and 60A of the Act to infer that the legislature had no such 
intention. The learned District Judge has referred to section 
60A as supporting his view. That section provides that no 
property which is or has been under the charge of the Court of 
Wards, shall be liable at any time, except with the leave of the 
Court, to be taken in execution of a decree made in respect of 
any contract entered into by the ward without the leave of the 
Court while his property was under guch charge. The inference 
which I draw from this, is that the legislature did not intend to 
interfere with the execution of decrees in any cases other than 
those specified. The other sections to which I have referred 
seem likewise to show that it was not contemplated that the 
provisions of the general law should be overridden in this 
connection. 

I would, therefore, allow this appeal with costs, discharge 
the order of the learned District Judge and restore that of the 
first Court. I would assess the costs at two gold mohurs, 


Richardson J.—I agree ; so far as I can see, all that section 
48 of the Court of Wards Act does is to lay down instructions 
for the guidance of the manager in the due course of management 
and as to the order in which the ward’s liabilities are to be 
satisfied out of the free funds at the manager’s disposal. We 
have been shown nothing in the Act at all similar to the pro- 
visions, for instance, contained in section 3 of the Chota Nagpore 
Encumbered Estates Act. The execution of decrees obtained 
against the ward before his estate comes under the management 
of the Court of Wards is not barred, and section 51 of the Court 
of Wards Act shows that after the estate is taken over the 
ward can both sue and be sued subject to his being properly 
represented. The provisions in section 60 and 60A do not 
meet the present case and, apart from those provisions, our 
attention was drawn to nothing in the Act to prevent a decreg 
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against “a ward from being execùted under the general law like 
any other decree obtained by a creditor against a debtor. The 
learned Government pleader has been unable to produce any 
authority for the view for which he contended. If that was the 
right view of the effect of section 48, I should certamly have 
expected that some authority would be forthcoming to 


support it. 
I agree that the appeal should be allowed. 

A.N. RC. i Appeal allowed. 
Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr, Fustice 
Beachcroft. 

PROTAB CHANDRA ROY 
v 


JUDISTHIR DAS AND OTHERS,” 


Transfer of case—Olvil Procadure Code (Act V of 1908), Seo. 24—-Remand by 
ITigh Court——Deorea of Distriot Judge— District Judga after remand sent 
down the ease for retrial by Subordinate Judge—Trial by Subordinate 
Judge with consent of parties—Jurisdiction, irregular assumption of— 
Leasso Dispossession-—Aftesr-acquired title—Transfer of Property Act 
(1¥ of 1882), Seo, 43—~Burden of proof. 


An order by the District Judge after remand by the High Court for retrial, 
for transfer of a suit under section 24 of the Oode of Civil Procedure, is legal 
and it is immaterial that a suit is to be tried by a Subordinate Judge on the 
evidence recorded by the District Judge who heard the case in the first 
instanoe. 

When the High Court intended that the suit should be heard on the merits 
by the Distriot Judge and that he was not at liberty to transfer the suit to a 
subordinate Court under section 24 of the Code of Civil Procedure but the 
District Judge transferred the salt and the parties agreed before the Subordinate 
Judge that the suit should be tried by him : 

Held, that the parties were not entitled to resile from the position they 
deliberately took up before the Subordinate Judge as the case was one of 
assumption of jurisdiction by a competent Court in an irregular manner, 

Gurdeo Singh v. Chandrikah Singh (1) followed. 

Where a lessor erroneously represents that he is authorised to lease a pro- 
perty and transfers it by a lease, and afterwards acquires that property, the 
lessee is entitled to have that property from the lessor under seotion 48 of the 
Transfer of Property Act. f 

Merely because a defendant is found to be a tenant of some land under the 
plaintiff, the burden is not thereby cast upon the plaintif to establish that the 
Jand he seeks to recover is outside the tenancy of the defendant. 

* Appeal from Appellate Dvoree No. 500 of 1912, against the deoree of 
EB. Panton, Esq, District Judge of Murshidabad, dated the 26th January, 1912, 


reversing that of Babu Debendra Rejoy Bose, Subordinate Judge of Murshida- 
bad, dated the 19th December, 1910. ; 


(1) (1907) I.T. R 86 Cale 199 (201); 6 0. L, J, 61, 
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Sheodenit Roy v. Chatoorbhuj Roy (1) referred. to. 

Appeal by the Defendant. 

Suit for declaration of title to immoveable property and for 
recovery of possession thereof, 

' The plaintiff claimed to be a lessee from S under an instru- 
ment taken on the 215t April, 1906. The disputed property 
originally belonged to L., whose right, title and interest was 
purchased by H at an execution sale on the 15th March, 1881. 
As H. was unable to obtain possession, he commenced a suit on 
‘the 11th August, 1888 for recovery of possession, as against 
persons represented by the plaintiff and obtained a decree. H 
transferred the decree to S who was placed in actual possession 
by the execution Court on the 14th November, 1894. The case 
for the plaintiff was that he had been wrongly kept out of 
possession by the defendant of 76 bighas of land included within 
the lease granted in his favour by S. The case for the defence 
was that the disputed land was included in a lease granted by the 
plaintiff or his predecessor on the “th” February, 1888. 

The suit was tried in the first instance by the District Judge 
and was dismissed on the ground that the claim was barred by 
limitation. On appeal it was held that the decision on the 
question of limitation was erroneous and the case was remanded 
to him (District Judge) in order that it might be retried on issues 
other than that of limitation and disposed of accordingly. The 
case thereupon went back to the District Judge who recorded 
the following order: “ As the suit belonged tothe file of the 
Subordinate Judge, let it be reheard and disposed of by him in 
accordance with the order of the High Court.” The matter 
came before the Subordinate Judge, who asked the parties if they 
had any objection, to the trial of the suit by him and on their 
intimating that they had no objection, he proceeded with the 
suit and partially decreed it. On appealto the District Judge, 
the plaintiff’s suit was decreed. l 

Babus Dwarka Nath Chuckerbutty and Kalikinkar Chucker- 
dutty for the Appellant. l 

Mr. Sinha, Babus Mohini Mohon Chatterjee, Gurudas Sinha 
and Frobodk Chunder Dutt for the Respondents. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal by the defendant in a suit 
which’ was commenced so far back as the 11th July, 1906, for 
declaration of title to immovable property and for recovery of 

(1) (1894) 12 ©, L. J. 376, 
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possession thereof. The relief claimed in the plaint was valued 
at Rs. 1,368. The suit was tried in the first instance by a District 
Judge and was dismissed on the ground that the claim was barred 
by limitation, On appeal to this Court it was held by a Division 
Bench, on the roth August, 1909, that the decision of the District 
Judge upon the question of limitation was erroneous, and the 
case was remanded to him in order that it might be tried on 
issues Other than that of limitation and disposed of accordingly. 
The case thereupon went “back to the District Judge who recorded 
the following order on the 5th January, 1910: “As the suit 
belonged to the file of the Subordinate Judge let it be reheard 
and disposed of by him in accordance with the order of the High 
Court.” It is not clear whether this order was recorded as a matter 
of form or whether the District Judge had considered the terms 
of the order of remand by which the case was remitted to him 
for decision. However that might be, when the matter came 
before the Subordinate Judge, he felt some difficulty and asked 
the parties if they had afiy objection to the trial of the suit by 
him in view of the terms of the order of remand made by the 
High Court. They stated that they had no objection ; the Subor- 
dinate Judge accordingly proceeded to try the suit, and he 
partially decreed it. Against this decree an appeal was preferred 
by the plaintiff and a cross-appeal was filed by the defendant. 
The District Judge modified the decree of the Subordinate Judge, 
allowed the appeal of the plaintiff and dismissed the cross-appeal 
of the defendant. 

The defendant has now appealed to this Court, and on his 
behalf the decree of the District Judge has been assailed on the 
ground that the proceedings before the Subordinate Judge as also 
before the District Judge were held in contravention of the terms 
of the order of remand, that in substance the proceedings were 
without jurisdiction and that consequently the decree of the 
District Judge should be discharged and the suit retried by him 
in accordance with the order made by this Court. This position 
has been contested by the plaintiff respondent and we have 
arrived at the conclusion that the contention of the appellant 
cannot possibly succeed. 

The order of remand made by this Court is capable of one 
of two interpretations neither of which is of any assistance to the 
defendant appellant. Inthe first place if the order be inter- 
preted to mean that it was the intention of this Court that the 
suit should go back to the District Judge with liberty to make 


Von KIK) HIGH Court. 


such order as he was competent to pass under the law, it is 


plain that under section 24 of the Code of 1908 the District ` 


Judge could retransfer the suit to the file of the Subordinate 
Judge. The terms of section 24 are comprehensive enough to 
cover a case of this description inasmuch as it provides that the 
District Court may at any stage transfer any suit pending before 
it for trial or disposal to any Court subordinate to it and com- 
petent to try or dispose of the same or to withdraw any suit 
pending in any Court subordinate to it dad try and dispose of 


the same or transfer the same for trial or disposal to any subor- © 


dinate Court competent to try or to dispose of the same or 
te-transfer the same for trial or disposal to the Court from 
which it was withdrawn. An order of this description could be 
made at any stage and it was immaterial in this case that the suit 
had to be tried on the evidence recorded by the District Judge 
who heard the case in the first instance. Order 18, Rule 15, 
Sub-rule 2 authorizes the Court to which the case might be 
transferred to try it on the evidence previously taken. In this 
view the proceedings before the Subordinate Judge were in all 


respects regular. In the second place, the order of remand may ` 


be interpreted to mean that this Court intended that the suit 


should be heard on the merits by the District Judge and that he - 
was not at liberty to transfer the suit to a subordinate Court - 


under section 24 of the Code of 1908. If this be the true mean- 


ing of the order of remand, it is clear that the validity of the . 


proceedings before the Subordinate Judge cannot be questioned 
by either of the parties. They agreed before the Subordinate 
Judge that the suit should be tried by him, and they are not 
entitled to resile from the position they deliberately took up before 
him. The case before us is not one of exercise of jurisdiction by 
a Court which had no local or pecuniary jurisdiction over the, 
subject matter of litigation; the case is one of assumption of 
jurisdiction by a competent Court in an irregular manner, It 
cannot be disputed that if the District Judge had reported to 
this Court that he was not ina position to retry the suit in 
accordance with the order of remand, it would have been open 
to this Court, in modification of its previous order, to transfer 
the case to the Subordinate Judge for disposal. In other words, 
the assumption of jurisdiction by the Subordinate Judge would 
have been perfectly regular, if he had been authorized by this 
Court instead of by the District Judge. Consequently there is 
no force in the’ argument that the parties could not by their 
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Crvin, consent confer jurisdiction upon a Court which had no jurisdic- 
1914. tion to try the controversy between them, and the case is fully 


Protab Chandra covered by the principle explained in the case of Gurdeo 
Singh v. Chandrikah Singh (1). It has been contended however 
ees that the case mentioned is distinguishable because here the effect 
Mookerjes, J. of the trial of the suit by the Subordinate Judge has been to 
=~ change the forum of appeal. Ifthe District Judge had tried the 
suit, an appeal against his decree would, no doubt, have lain to 
this Court; onthe other hand the result of the trial by the 
Subordinate Judge has been that a first appeal lay to the District 
Judge and a second appeal lies to this Court ; in other words, 
this Court is not placed in a position to examine the case on the 
evidence so far as the facts in controversy are concerned. But 
this circumstance does not affect the position of the parties in so - 
far as they consented to retrial of the suit by the Subordinate 
Judge. It is true that the forum of appeal has been altered, but 
“the appeal has been heard by a Court which would have been- 
competent to hear the appeal if the Subordinate Judge had been 
authorised by this Court to assume jurisdiction in this matter. 
On these grounds we hold that the contention of the appellant 
that the proceedings before the Subordinate Judge and the 
District Judge must be set aside as wholly irregular cannot be 
sustained. 

We now ttirn to the merits of the appeal. The history of 
the question in controversy between the parties may be very 
briefly narrated. The plaintiff claims to bea lessee from one 
Sakhichand under an instrument taken on the 21st April, r906, 
The property in suit belonged originally to Mr. Larruhta whose 
right, title and interest was purchased by one Howard at an 
execution sale on the 15th March, 1881. Howard was unable to 
obtain possession and commenced a suit on the 11th August, 1888, 
for recovery of possession as against persons now represented by 
the plaintiff. He obtained a decree on the zoth September, 1889 
which was subsequently affirmed on appeal on the 30th Novem- 
ber, 1891. On the 28th October, 1892, Howard transferred the 
decree to Sakhichand who was placed in actual possession by the 
execution Court on the 14th November, 1894. The case for the 
plaintiff is that he has been wrongly kept out of possession by 
the defendants of 76 bighas of land included within the lease 
granted in his favour by Sakhichand. The case for the defence 
in substance is that the land in dispute is included in a lease 

(1) (1607) 1 L. R 36 Cale, 193 (201); 5 0. L. J, 811, 
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granted by the plaintiff or his predecessor on the 7th February, 
1888, It is plain that if itis established as a fact that the land is 
included within the lease granted to the defendant, the latter 
would be entitled to succeed, because although at the time of 
the grant the plaintiff had no title, the subsequent title acquired 
by him would under section 43 of the Transfer of Property Act, 
enure for the benefit of the defendant. The question in contro- 
versy consequently is, whether the land claimed by the plaintiff 
is or is not included in the lease gramted tothe defendant on 
7th February 1888. It is unfortunate that no express issue was 
raised upon this point in the Court of first instance, which 
dismissed the suit on the ground of limitation. When after 
remand the case was taken up by the Subordinate Judge the 
plaintiff prayed that there might be a local investigation and he 
stated in his petition dated the 24th January 1910, that the 
allegation of the defendant was untrue and that the land covered 
by the lease of 7th February 1888 was altogether different 
from the land in suit, although adjasent thereto. This applica- 
tion was opposed by the defendant who contended that local 
investigation was not necessary. The plaintiff thereupon stated 
that he would not press his application for local investigation. 
The pleaders on both sides further intimated to the Court 
that the parties would not examine any witnesses in the case, 
with the result that the suit was reheard on the’ evidence on the 
record. The Court of first instance came to the conclusion that 
upon the evidence as it stood there was reason to hold that a 
part of the land in controversy was identical with a part of the land 
covered by the lease of 7th February 1888, although it was im- 
possible to indentify accurately the land covered by the lease with 
the land in suit and the Court directed that this question of 
identity be determined in the execution proceedings. The District 
Judge on appeal has set aside this decree on the ground that the 
evidence does not establish the identity of the land and that 
the plaintiff is consequently entitled to an unconditional 
decree. 

The view taken by the District Judge has been assailed 
before.us on the ground that the burden of proof has been 
erroneously placed upon the defendant and on the authority 
of the decision of this Court in the case of Rajendro Kumar 
Bose v. Mohim Chandra Ghose (1), it has been argued that 
inasmuch as the defendant has been found to hold some land 
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as a tenant under the plaintiffs, the burden is upon the plaintiff 
to establish that the land now in dispute is not included within 
the tenancy of the defendant. The contention thus broadly 
formulated is plainly erroneous as was explained in the case of 
Nanda Lal Goswami v. Fajneswar Halder (1), the case of 
Rajendro Kumar Bose v. Mohim Chandra Ghose (2) must be 
taken to have been decided on its own special facts. In that 
case, the plaintiff sought to eject the defendant who had admittedly 
been in long and peaceful otcupation of the disputed property 
and what was held was that when a tenant has been in such 
possession of the land ostensibly as part of an admitted tenure, 
it lies upon the landlord in a suit in ejectment to prove in the 
first instance that the land is his khas property. We are not 
prepared to assent on principle to the proposition that because a 
defendant is found to be a tenant of some Jand under the 
plaintiff, the burden is thereby cast upon the plaintiff to establish 
that the land he seeks to recover is outside the tenancy of the 
defendant. The contrary view is supported by the decision 
of this Court in the cases of Sheodent Roy v. Chatoorbhuj Roy (3) 
and Gopini Debi v. Lokenath Tewari and others (4). We must 
therefore overrule the contention of the defendant that the 
District Judge has erroneously thrown the burden of proof 
upon him. 


(1) (1901) 60. W. N. 105. (2) (1894) 30. W. N. 768. 
(3) (1894) 13,0, L. J. 376, 


(4) 8. A. 1846 of 1909. The judgment waa delivered on the 24th 
Jaly 1911 by 

N. Chatterjea J,—The plaintiffs reapondents as patnidars of moura 
Harishadihi sued to recover possession of 6 plots of land alleging that the said 
lands were the khas lands appertaining to 8} annas share of the patni. The 
defence of the defendant No, 8 was that plots] to 4 and 6 appertained to 
her jotes and the defence of the defendant No 4 was that plot No. 6 was held 
by him under one Gour Ray who had not been made a party to the suit and 
plot No. 6, as asub-tenant under the defendant No, 8, ~ 

Both the Courts below found that the plaintiffs bad failed to prove that 
the lands were khas lands. The Court of first instance dismissed the suit, 
but the lower appellate Court held that plaintiffs being admittedly the 
patnidars are entitled to khas possession as the defendants had failed to prove 
any tenanoy right in the lands and accordingly decreed the suit. 

The defendants Nos. 3 and 4 appealed to this Court, Thedefendant No. 4 
has however settled the dispute with the plaintiffs and filed a petition for 
withdrawing the appeal. The appeal so far ag he is concerned 1s therefore 
dismissed without costs as the plaintiffs have agreed to give up costs. 

The result of this compromise is that it ig unnecessary to deal with any 
question with respect to plot No. 5 or with respect to the tenancy right claimed 
by the defendant No, 4 in plot No. 6 under the defendant No 8, 

It is contended on bebalf of the defendant No 3, first, that the’ plaintiffs’ 
ease that the lands were the khas lands of the 84 annas share of the patni having 
been found to be false the suit ought to have been dismissed ; secondly, that 
the onus ought to have been placed upon the plaintiff to prove that the lands 
were outside the defendants’ jotes, and lastly that the defendants ought to 
bave been given an opportunity of meeting the new case upon which the 
lower app ellate Court gave a decree for khas possession to the plaintiff, 
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The question remains, however, whether the decree of the 
District Judge should be afirmed. Upon an examination of the 
proceedings in the case, it appears to be reasonably clear that 
when the defendant on the 12th April 1910 opposed the 
application of the plaintiff for local investigation, she did so 
on the view of the law expounded in the case of Aajendro 
Kumar Bose v. Mohim Chandra Ghose (1), namely, that the 
burden was upon the plaintiff to establish that the disputed 
land was beyond the limits of the tenure of the defendant, 
The conduct of the parties is unintelligble on any other 
hypothesis. It is also plain that the form of the issue which was 
vaguely framed misled the parties and the evidence was not 
specifically directed to this point. In these circumstances, we 
are of opinion that an indulgence may be shown to the defendant 
and a fresh opportunity given to him to establish that the 
disputed land is included wholly or partially in the lease of the 
7th February 1888. The burdenis clearly upon the defendant 
to establish this allegation and in the interest of justice we think 
that an issue should be remitted to the District Judge upon 

(1) (1894) 8 C. W. N. 763. 


kal 


As regards the first contention it is true that the plaintiffs casa that the 
lands are khas lands appertaining to the 8} annas share of the patai has been 
found to be false, but that ia not sufficient for dismissal of the plaintiffs’ suit, 
The plaintiffs’ title as patnidars of tha mouza being admitted, the defendant 
cannot resist plaintiffs’ claim for khas possession unless she can show that she 
has a tenancy which will entitle her to retain possession of the lands: See 
Narsing Narain Singh v. Dharam Thakur (1). The first contention therefore fails. 

The second contention raises the question of onns of proof. It was urged 
that'as the defendants hold two jotes in the mouza the onus is upon the plaintiffs 
to prove that the lands in guit are outside those jotês and in support of this 
contention reliance was placed upon the cases of Rhidoy Kristo Mistri v, 
Nobin Chunder Sen (2) and Rajendro Kumar Bose v. Mohim Chandra Ghose (8), 
Tt was held in those cases that if the existence of a tenure be admitted or proved 
the dispute in regard to any plot of land then becomes a question of parcel 
or no parcel and the plaintiff 1a bound to prove that the lands of which he 
claims has possession is outside the admitted tenure. But aa pointed 
out by Banerjee J. in Sheodeni Roy v. Ohatoorbhuj Roy (4) the case of 
Rhidoy Kristo Ahstri v. Nobin Ohn Sen (2) “ia clearly distinguishable,” 
There the plaintiff sued to recover khas possession of some land which he 
alleged was outside the Aowla or tenure held by the defendant and which the 
defendant had encroached upon by extending the boundary of the Aowla, 
In the present oase there 14 no admission by the plaintiffa that the lands in 
suit are contiguous to the admitted holding of the defendants or that they have 
come ta the possession of the defendants by encroachment. The mere fact 
that the defendants hold some lands as tenants under the plaintiff would not be 
sufficient to throw upon the plaintiff the burden of showing that in respect 
-of any other land in zemindari which the defendanta may be found to be in 
possession of, they have no right as tenants, The burden of proof in a case 
like this lfes upon the defendants and this view is quite In accordance with the 
rule laid down by this Oourt in several casesof which we need only refer to 
two, namely, Raj Kishen Movkerjes v, Pearse Moun Mookerjes (5) and Batai 
Ahir v. Bhuggobutty Koer (6). The observation quoted‘above apply fully to the 


(1) (1904) 9 O. W. N. 144. (1891) 198 ©. L, J. 376. 
(2) (1888) 12 O. L. R, 457, ) (1878) 20 W. R. 481. 
(8) (1894) 8 0. W. N. 768, (6) (1882) 11 O. L, B, 476. 
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this point. The issue will be in these terms: " Is any portion of 
the disputed land covered by the lease granted to the defendant 
by Rakhal Das Baral on the 7th February 1888; and, if so, 
which portion.” The parties will be at liberty to adduce 
evidence oral and documentary in support of their respective 
cases on this point. The defendant has in this Court expressly 
desired to have a local investigation and we think that a local 
investigation should be hald at her instance ; But the costs for 
the local enquiry must in the first instance be paid by her. 
We accordingly remit the above issue to the District Judge 
with the direction that a local enquiry be held at the instance 
of the defendant, and that liberty be reserved to the parties 
to adduce evidence oral and documentary in support of their. 
respective cases. The District Judge will receive the evidence, 
come to a finding upon the issue and send up the records to us 
for final disposal of the appeal. As the litigation has now lasted 
nearly for 8 years the Distrigt Judge will expedite the enquiry 
before him and liberty will be reserved to him to transfer the 


‘matter to the Subordinate Judge if he considers it necessary to 





facts of the present case and I entirely agree with them. In the case of 
Rajexdro Kumar Bose v. Mohim Ohandra Ghose (1) it does not clearly appear 
from the report whether the lands in dispute in that case were admitted to be 
contiguous to the holding of the defendant, but the learned Judges in that case 
followed the case of Rhidoy Kristo Mistri (2). I am of opinion that the 
principle there laid down which is the same as that laid down in RAidoy 
Kristo Mistri’s cage (2) should be held applicable to cases where the lands sought 
to be recovered are admitted by the plaintiffs to be contiguous to the holdings 
of the defendants or that they have come to the possession of the defendants by 
encroachment, A person may hold 10 bighas of land in one corner of a village 
consisting of thousand bighas of lands and the zemindar should not be called 
upon to prove that any land in the village which the defendant may be in 
possession of however distant it may bei from the defandant’s jote, is outside 
the jote, 1am accordingly of opinion that the onus is upon the defendant to 
prove that the lands are incladed in her jotes, 

The lower appellate Court refers to a solenama in which Shibvo, the 
defendant’s husband and predecessor in title, admitted that the lands apper- 
tained to the jama of one Ram Kalpa and that he had taken possession of the 
game from the time of the solexama as purchaser from Bam Kalpa and that 
Court held that the said admission makes the defendant’s present ocase that 
the lands appertain to the ancestral Jote of her husband unworthy of credit. 
The lower appellate Court relied upon the admission contained in the solenama, 
disbelleved the evidence for the defendants and held that they have no tenancy 
right. The Court of first instance disoussed the evidence more fully and 
found that Ram Kalpa had no right to or possession of the lands, that Ram 
Kalpa had: admittedly no jote, that the admission made in the solenama by 
Shiboo the husband of the defendant No, 3 had been sufficiently explained 
away by the evidence and that Shiboo was in possession from before the 
solenama, The learned Munsiff however did not come to any definite finding 
that the lands did appertain to any jots of Shiboo, but dismissed the suit on 
the ground that the onus was upon the plaintiff to prove that the hands were 
outside the jotes of Shiboo, and that they had failed to prove the same. But 
the lower appellate Court came to a finding upon the evidence that defendanta 
had no mght of tenancy in the lands. That is a finding which cannot be 
interfered with in second appeal. ; 


(1) (1894) 8 O. W, N. 763. (2) (1888) 12 0. L. R, 457, 
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do so; but in any event the finding must be arrived at by the 
District Judge himself and returned to this Court within two 
months after the receipt of the record by him. 

This order however is made subject to the following 
condition. The defendant must on or before the 27th February 
next deposit in this Court to, the credit of the respondent the sum 
of Rs. 185, vrg., Rs. 41-8as. the costs of this appeal, Rs. 95-6as. 
the costs of the appeal before®the District Judge and the 
balance as part of the costs incurred by ‘the plaintiff in the Court 
of first instance. Ifthe deposit is made as directed the issue 
will be remitted. Ifit is not so made the appeal will stand 
dismissed with costs in all the Courts. As soon as the sum 
payable by the appellant is deposited in this Court the respondent 
will be at liberty to withdraw the same, 


|] 
ATOM, ` Case remanded, 





The last question is whether the defendants should not be allowed an 
opportunity to prove that the lands are included in her jotes, seeing that the 
original case of the plaintiffs has been found te be falss. It is true that the 
plaintiffs claimed Aas possession of the lands on the ground that the lands 
were khas lands of the patni but they also sought for a declaration that the 
defendants had no right to the lands, that they were trespassers, and olaimed 
` khas possession by ejecting iho defendants The defendant in resisting the 

admitted patnidar’s claim for recovery of khas possession of lands within the 
“patni was bound to show that the Jands were part of her jotas. She did adduce 
evidence on the point; that evidence was considered by the lower appellate 
-Court which came to a finding that the tenanoy was not proved, Under the 
circumstances it cannot be said that the appellant was prejudiced in any way. 
The case cannot of course be sent baok for allowing the defendant No. 3 an 
opportunity merely to show that the lands are adjacent to her jotes, as prayed 
for on behalf of the appellant. 
The appeal, therefore, fails and is dismissed with costs. 
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Before Str Harry Stephen, Knight, Fudge, and 
Mr. Fustice Mullick. 
RAM EKBAL SINGH AND OTHERS 
Ea 
BALDEO SINGH AND OTHERS.” 

Court Fees Act (VIII of 1870), Beo. 7, cl. (v)—Leasehold land, possession 
of, suit for—Jurisdiotion to try the sut—Value of the roliaf sought, 
whether determines furtsdrolion. @ 

Section 7, clause (v) of the eCourt-Mees Act does not apply to a suit for 
recovery of possession of land of which the plaintifs claim to be tenants, 
brought against the admitted landlords and persons who also claim to be 
tenants of the same ; and the value of the rehef songht, as stated in the plaint 
determines the jurisdiction of the Court to try the suit. 

Furzand Aliv, Mehanth Lal Puri (1) and Ram Raj Tewari v, Gurrandan 
Bhagat (2) followed. 

Appeal by the Plaintiffs. 

. Plaintiffs brought in the Court of the Munsiff at Arrah a 
suit for recovery of possession of land of which they claimed 
to be tenants, against the admitted landlords and persons who 
also claimed to be tenants thereof ; and they stated in the plaint 
that the value of the relief sought was Rs. 126 only. Defendants 
inter alta pleaded that the value of the land, that is the value 
of the proprietary rights in the land, was over Rs. 1,000, and 
as such the Munsiff was not competent to try the suit. 

The Court of first instance overruled the objection of the 
defendants, and decreed the suit on the merits. On appeal the 
learned Subordinate Judge having held that the Munsiff was 
wrong in looking to the value of the relef sought and had no 
jurisdiction to try the suit, remanded the case to the Court 
of first instance to settle the value of the land. 

Against that order the plaintiffs appealed to the High Court, 

Babu Raghunath Singh for the Appellants. 

Babu Chandra Sekhar Prosad Singh for the Respondents. 

C. A. V. 

The judgment of the Court was as follows : 

In this case the plaintifs brought a suit for recovery of 
possession of land of which they claimed to be tenants, against 
the admitted landlords and persons who also claimed to be 


* Appeal from Order No, 2651 of 1912, against the order of Babu Shyma 
Charan Banerjee, Additional Subordinate Judge of Shahabad, dated the 19th 


- February, 1913, reversing the order of Moulvi Syed Mahamed Tarif, Officiating 


Munsiff, 3rd Court, at Arrah, dated the 7th December, 1910. 
(1) (1905) I. L. R, 32 Cale. 268. (2) (1892) 1, L. R. 15 All, 68. 
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tenants. The suit was brought in the Court of the Munsiff of 
Arrah, and an objection was raised by the defendant that the 
value of the land that is the value of the proprietary rights in 
the land, was over Rs. 1,000 and that the Munsiff was therefore 
not competent to try the suit. He held, however, that though 
the value of the land was over Rs. 1,000 the value of the relief 
sought was Rs. 126, the amount stated in the plaint and decreed 
the suit on the merits. On appeal the point was raised before 
the Subordinate Judge who held that the Munsiff was wrong 
in looking to the value of the relief sought and had no jurisdic- 
tion to try the suit; he therefore remanded the case to the 
Munsiff to settle the value of the land. 

In this he was wrong. The case is governed, as he says, 
by the Court-Fees Act, 1870, section 7(v), as this is a suit for 
the possession of land ; but it does not come under any of the 
descriptions of land given in paragraphs (a) to (d) of the sub- 
section, as their effect is confined to land in respect of which 
revenue might be paid, which it cquid not be ın respect of this 
land regarded as lease-hold land. The value of the subject 
matter of the suit is therefore the value of the suit, and deter- 
mines the question of jurisdiction. This is in accordance with 
the decision in Fursand Ali v, Mohanth Lal Puri (1) and is 
consistent with that in Aam Raj Tewari vw. Gunandan 
Bhagat (2). l 

The result is that the appeal is allowed, the order of the 
lower Court is set aside, and the case is remitted to that Court 
in order that it may be beard according to law. The 
appellant is entitled to his costs, which are assessed at 2 gold 
mohurs. 

AN. R. CG. Appeal allowed ; case remanded, 


(1) (1905) 1. L. B. 32 Oalo, 268 (2) (1802) 1. L. B. 15 All, 68, 
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Before Sir Asutosh Mookerjee, Knight, fudge, and Mr. Fustice 


| Beachcroft. 
CIVIL. HARADHONE DEBNATH 
1914. v. 
Februay; 5, 0. BHAGABATI DASI AND OTHERS." 
asd Syecifie performance of contract, suit for—~Agreement—Sule to be completed 


within certain fime—Sale not completed- Vendor not carrying out essential 
terms of agreement—Agreement, 1f subseting—Transfer of Property Aot 
(IV of 1882), Seo, 55 8ub-seo, (1), Ol, (6)—Sudsequent transferee Jor talu 
and with knowledge of previous agreement== Bona fide purchaser for calue— 
Specific Relief Act (I of 1877), Sec. 22 and See, 22, Sub-seo, (2)— 
Laches— Subsequent transferee making improvement, if entitled to rakus of 
improvement, 


On the 22nd Apri), 1910, the first defendant entered into an agreement 
with the plaintiff to transfer to him the disputed property and received some 
amount as earnest money. Under the contract, the transaction was to be 
completed within 8 months, and the vendor agreed to satisfy the purchaser 
that she had valid saleable interest ın the property by showing him a copy 
of the Qollector’s order about the registration of his name in respect of the 
property, the will of her mother dhd other papers relating thereto. within the 
time specified in the contract. Notwithstanding repeated demands by the 
plaintiff, the vendor did not satisfy him as to her title to the property 
by production of above-stated papeis, The vendor produced a copy of com- 
promise petition between the parties to the probate proceeding and certain 
,unattested gopies of will and title deeds, after the expiration of the time men- 
tioned in the contract, The original will was not shown by the vendor to the 
purchaser, On the 80th August 10910, the first defendant sold the disputed 
property to the second defendant, who took the conveyance in the name of his 
wife, the third defendant, and with notice of the prior gontract, - This 
conveyance was registered on the following day. On the 6th November, 1910, 
the plaintiff instituted a suit for specific performance of the contract : 


Heid, that as the vendor had not carried out one of tho essential terms 
bf the agreement, namely, to satisfy the purchaser as to her title to the 
property, the plaintiff was not, on the 28nd July, 1910, ın default and the 
contract was still enforceable at his mstance and as it remained unperformed 
tho vendor defendant was responsible for the situation. That as defendant 
No, 2, the subsequent transferee, cuteied into an agreement to purchase the 
property with full knowledge of the prior agreement, he was not a bona fide 
purchaser for value without notice and the plaintiff was entitled to have 
the contract specifically enforced not only against the vendor but also against the 
transferee. 

That there was not such delay in the institution of the snit as disentitled 
the plaintiff to a decice for speoific performance, 

Sub-section (2) of section 22 of the Specific Kellef Act contemplates a cage 

t Appeal from Appellate Decree No. 768 of 1912, against a decree of A, 
Goodeve, Esq., District Judge of 24-Perganas, dated the 2nd February, 1912, 


modifying that of Babu Bankim Chunder Mitter, Subordinate Jadge of 
24-Pergenas, dated the Blst July, 1911. < 
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in which the vendor has entered into a contract without full knowledge of the 
circumstances. | 

Mere improridence or inadeguaey is no hardship within the meaning 
of sub-section (2) of section 22 of the Specific Relief Act but that the bargain 
must be so hard as to be unconscionable, so that its actual performance 
would inthe circumstances be inequitable. But where the hardst1p had been 
bronght upon the defendant by himself the Court will not consider that as a 
circumstance in favour of the refusal of specific performance. 

The rule that * where a purchaser for value is evicted In equity under a 
prior title, he will be oredited with all money expended by him in necessary 
repairs or permanent 1m provemests,” does not apply where the improvements 
have been made after he has discovered the defect in ttle. 

Kenney v. Browne (1), Clare Wall v, Harding (2) and Monro x, Taylor (3) 
referred to. | 

A person who entertainsa doubt asto tho existence, present or fature, 
of a certain fact, cannot be sald to be the victim of an honest mistake, 

The position of the subsequent purchaser who has taken with notice of the 
piior contract and who has omitted to makean effective enquiry from the 
prior contractec, is no better than that of the vendor himself, and so far as the 
vendor is concerned, if he makes permanent improvement the purchaser woald 
be entitled to the benefit thereof without further payments, 

Clare Hall v. Harding (2) and Aorro v, Taylor (4) referred to, 


Appeal by the Plaintiff. 

Suit for specific performance of contract. 

Babus Mahendra Nath Ray, Mohini Mohon Chatterjee and 
Probodh Chunder Dutt (for Babu Sures Chunder Das) for the 
Appellant. 

Dr. Sarat Chandra Basak and Babu Amarendra Nath Bose 


for the Respondents. 
The judgment of the Couit was delivered by 


Mookerjee J.—This is an appeal by the plaintiff in a suit 
for specific performance of a contract of sale of immovable 
property. On the 22nd April, 1910, the first defendant entered 
into an agreement with the plaintiff to transfer to him the 
disputed property for Rs. 3,000 and received Rs. Soo as earnest 
money ; she subsequently received an additional sum of Rs. 10, 
Under the contract the transaction was to be completed within 
3 months. The conveyance however was not executed under 
circumstances which we shall presently state and on the 30th 
August, 1910, the first defendant, it is alleged, sold the property 
in suit to the second defendant, who took the conveyance in the 


name of his wife the third defendant. The plaintiff thereupon ‘ 


commenced this action on the 5th November, 1910. The Court 


(1) (1796) 3 Ridgway P, O 402 (518), (3) (1850) 8 Hare 51 (60). 
(2) (1848) 6 Hare 273 (4) (185) 8 Hare 61. 
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GIVIN of first instance held that the transferee had taken with notice of 
1914, the prior contract and that the plaintiff was consequently 
Heradhoné entitled to a decree for specific performance. Upon appeal the 


District Judge has reversed this decision. He has dismissed the 
claim for specific performance but has directed the first defendant 
to refund to the plaintiff Rs. sto paid by him as earnest money. 
The decree of the District Judge has been assailed in the Court 
on the ground that upon the facts found specific performance 
should have been decreed. This view has been controverted on 
behalf of the respondents and it has been argued: that if specific 
performance is decreed, the defendant is entitled to be re- 
imbursed on account of the money spent by him for the im- 
provement ofthe property after his purchase. 


v. 
Bhagabati Dasi, 
Mookerjeo, J, 


—_ gag. 


The first question for consideration is whether specific per- 
formance should be allowed in this case. As already stated the 
contract was to be performed within 3 months from the 22nd 
April, 1910. The second defendant purchased the property after 
the expiration of the three months and his case is that although, 
as evidence shows, the transferee was aware of the prior contract, 
the prior contract had ceased to be operative upon the expiry 
of the time limited for ils performance. To determine whether 
the contract with the plaintiff was in force on the day when 
the property was transferred to the second defendant, we have 
to consider what had happened between the 22nd April 1910 
and the 30th August 1910. Under the contract the vendor 
had agreed to satisfy the purchaser that “she had a valid sale- 
able interest in the property by showing him a copy of the order 
of the Collector about registration of her name in respect of the 
property, the will of her mother Brahmamoyee and other papers 
relating thereto.” On the 15th July 1910 a letter was addressed 
on behalf of the plaintiff to the first defendant in which it was 
pointed out that nothing had been done up to that time 
towards the performance of the contract and it was stated that 
as it would be necessary to examine the title to the property 
and to draft a conveyance the title deeds should be sent im- 
mediately. A second letter was addressed on behalf of the 
plaintiff to the frst defendant on the 21st July 1910, that is 
on the day previous to that fixed as the latest day for the 
performance of the agreement. In this letter it was stated that 
the documents relating to the property had not yet been shown 
nor had the plaintiff been informed as to whether the vendor 
bad registered her name in the Collectorate, but that the plaintiff 


o 


a port 
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was ready with the purchase money and was anxious to examine 


the documents of title. Ono the 26th July 1910 Babu Annada 
Prasad Banerjee pleader for the first defendant wrote a letter to 
the plaintiff in which he stated that his client had got her name 
registered in the Collectorate and that the copy of the order 
of the Collector and other title deeds relating to her title had 
been shown to the plaintiff but that the plaintiff had delayed 
to pay the balance of the consideration money and to get a 
conveyance executed by her. The tter concluded with the 
statement that unfess within 7 days from the date thereof the 
balance of the consideration money was paid and a conveyance 
executed the land would be transferred at the choice of the 
vendor and the earnest money would be forfeited. Three days 
later on the 29th July a reply was sent to this letter on behalf 
of the plaintiff in which he alleged that the title deeds had 
not been shown to him. There was subsequently a letter dated 
the 12th Agust 1910 in which the plaintiff complained that the 
time for the performance of the comtract had already expired 
and that the vendor had done nothing to complete the trans- 
action, with the result that no other course was left open to 
the purchaser than to seek the protection of the Court. On 
the 2nd September 1910 another letter was sent on behalf of 
the plaintiff to the first defendant in which it was stated that 
although after repeated demands some of the title deeds had 
been produced as also a draft copy of the will alleged to have 
been executed by her mother, neither an attested copy of the 
will nor the probate had been shown to him. It is not disputed 
that the original will was not shown by the vendor to the 
purchaser nor was a certified copy thereof produced. It is also 
conceded that the probate with copy of the will annexed was 
not shown to the purchaser, for the reason explained in this 
Court, namely, that the probate had not been actually taken 
out, though the order for its issue had been made by the probate 
Court. It is plain consequently that the vendor had not carried 
out one of the essential terms of the agreement, namely, to satisfy 
the purchaser as to her title to the property, by production of the 
will of her mother Brahmamoyee. It was suggested in the 
Court below that it was impossible for the vendor to copy out 
literally the terms of the agreement, because the alleged will 
which she undertook to produce was in the custody of the 
probate Court. This may be accepted as a true statement of 
the circumstances of the case. But it was plainly practicable 
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for the vendor ‘to do the next best thing, namely, to produce 
a certified copy of the will, Consequently it cannot be held 
that the non-performance of the agreement within the three 
months prescribed thereby was attributable to any default on the 
part of the purchaser. The purchaser was entitled to insist 
upon the production of a certificd copy of the will as that 
document constituted a very important and essential element 
in the investigation of the title. - But it has been argued on 
behalf of the respondents that the default on the part; of the 
vendor was neither material nor essential, because a copy, was 
produced of a compromise petition’ between the parties to the 
probate proceeding and that the plainuff should have accepted; 
that document in lieu of a certified copy of the will. In ouri 
opinion there is no force in this contention and the cases to 
which reference was made on behalf of the respondents, namely, ' 
Oxford v. Provand (1) and Lamare v, Dixon (2) are clearly 
distinguishable. No doubt these cases draw a distinction between 
essential and non-essentia? terms of a contract, But in the 
case before us, it is impossible to hold that the production of 
the will was a non-essential term of the agreement; nor can 
we hold that the plaintiff was bound to have the title investigated 
on the basis of the petition of compromise filed} in the probate 
proceeding. A question might well arise hereafter as to the 
validity of that compromise and the plaintiff was entitled to 
insist upon the production of the original or of a certified copy 
of the document which the defendant had expressly undertaken 
to produce. Reference, however, was made to section 55 sub- 
section I, clause (4) of the Transfer of Property Act! to establish 
the position that the seller is only bound to} produce to the 
buyer on his request for examination all documents of title 
relating to the property which are in the seller’s possession or 
power. But it was overlooked that this is [subject to the’ 
introductory words of the section, namely, “in the absence of 
a contract to the contrary.” The position,<therefore, is well- 
established that on the 22nd July 1910, the plaintiff was not 
in default, that the contract was still enforceable at his instance 
and that if it remained unperformed the vendor defendant was 
responsible for the situation. This view is consistent with the 
fact that subsequently the vendor defendant did call upon the 
plaintiff to perform the contract within a period named. There 
is thus no escape from the position that on the 22nd July, 1910 


(1) (1868) L, R. 2 P. 0,195 (156), (2) (1873) L, B, 6 H. L. 414 (422) 
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there was a valid and subsisting contract between the plaintiff 
and the first defendant which was enforceable at the instance 
of the plaintif. The subsequent transferee entered into an 
agreement to purchase the property with full knowledge of 
this prior agreement. He cannot consequently claim to be a 
bona fide purchaser for value without notice and the plaintiff 
is entitled to have the contract specifically enforced not only 
against the vendor but also against the transferee. 


But it has been contended that specify: performance should 
be refused on the ground mentioned in section 22 of the Specific 
Relief Act which provides that the jurisdiction to decree specific 
performance is discretionary and the Court is not bound to 
grant such relief merely because it is lawful to do so; the 

“discretion of the Court, however, is not arbitrary but sound and 
~teasonable, guided by judicial principles and capable of correction 
by a Court of appeal. It was argued for the respondents with 
Teference to the principle thus formulated, that there was delay 
in the institution of the suit and that ag before its commence- 
ment the transferee had spent money for the improvement of 
the property, the plaintiff should not be allowed a decree for 
specific performance. We are of opinion that there is no force 
in this contention. The transfer to the third defendant took 
place on the 30th August 1910 and the conveyance was 
registered on the following day. The suit was instituted on 
the sth November 1910. The Court in which the suit could 
be instituted was closed from the znd October to the 3rd 
November. Can we under these circumstances hold that there 
was such delay in the institution of this suit as disentitled the 
plaintiff to a decree for specific performance? Our attention 
has not been drawn to any case in which a delay of one month 
in the institution of a suit has been held sufficient to justify 
a refusal of relief by way of specific performance. On the other 
hand there are instances in which a delay for a much longer 
period has not been considered sufficient. For instance in the 
case of Marguts of Hertford v. Boore (1) a delay of 14 months 
was not considered a bar to the plaintifs claim. Inthe case 
of Eads v. Williams (2) where the contract was for a lease of a 
coal mine, a delay of three years and a half was considered fatal, 
In Southcomb v. Biskop of Exeter (3) a delay of about eighteen 
months was held to have the same effect, and in Lord Fames 
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Stuart v. London and North-Western Railway Company (1) a 
delay of twenty-one months was considered fatal to the bill for 
specific performance. The shortest period which has been 
considered fatal is a delay of 3 months and 13 days as happened 
in the case of G/asbrook v. Richardson (2). We cannot possibly 
give effect to the contention that the present suit was instituted 
with undue delay. 

It has finally been contended that specific performance 
should be refused because ip the terms of section 22, sub-section 2 
of the Specific Relief Act the performance of the contract would 
involve hardship on the purchaser defendant which he did not 
foresee whereas its non-performance would involve no such 
hardship on the plaintiff. There is clearly no force in this 
contention. This clause clearly contemplates a case in which 
the vendor has entered into a contract without full knowledge 
of the circumstances. Instances of cases may be found in the 
books where it has been held that mere improvidence or in- 
adequacy is no hardship within the meaning of the rule, but 
that the bargain must be so hard as to be unconscionable go 
that its actual performance would in the circumstances be 
inequitable, But where the hardship had been brought upon the 
defendant by himself the Court will not consider that as a cir- 
cumstance in favour of the refusal of specific performance, On 
the merits of the case we consequently hold that the plaintiff is 
entitled to a decree for specific performance. 


The only other question which requires consideration is, 
whether the defendant is entitled to be reimbursed for-the im- 
provement that he has effected on the property. The case for 
the defendant is that Rs. goo has been spent in repairs and it has 
been argued that it would be unjust to allow the plaintiff to reap 
the benefit of this expenditure. In support of this contention 
our attention has been invited to a passage from Dart on Vendors, 
Vol. H, page 944, which, however, is of no assistance to the res- 
pondents: “Where a purchaser for value is evicted in equity 
under a prior title, he will be credited with all money expended 
by him in necessary repairs or permanent improvement.” Miil 
v. Æl (3). But this rule does not apply where the improve- 
ments have been made after he has discovered the defect in title. 
Kenney v. Browne (4), Clare Hall v. Harding (5) and Monro v. 
Taylor (6). In the case before us, what is the position of the 


(1) (1852) 1 DeG. M & G.721. (4) (1796) 8 Bidgway P, O, 4924518). 
(2) (1874) 23 W. R. Eng. bl, ( fe 6 Hare 273, 
(8) (1851-2) 3 H, L, 0, 828, Ka) 19509 8 Hare 51 (60). 
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parties? The transferee had notice of the prior agreement ; OIVIL, 
but he alleges that he assumed that as the three months allowed 1914, 
for its performance had expired, the contract had ceased to be Haradhone 


Operative. The assumption was obviously erroneous, because 
even after the expiry of the time prescribed for the performance oe 
of an agreement, it may still be enforceable under various Hookerjeo, d. 
circumstances ; for instance, if time is not of the essence of the TT 
contract, or if the time has been extended, or if the party who 
is entitled to repudiate the contract by reason of the default of 
the opposite party, chooses to waive the breach and seeks to 
enforce the contract. On the other hand, the transferee, if his 
allegation is assumed to be true, with full knowledge of the 
prior contract did not take any steps to communicate with the 
— plaintiff. In this view, there was an omission of enquiry which 
any prudent man under the circumstances would have made, 
We cannot consequently hold that the defendant is the victim 
of an honest mistake. He has deliberately omitted to make an 
enquiry which could have afforded him protection. But it is 
worthy of note that the case for the plaintiff is that the defendant 
was actually warned by him not to purchase the property. This 
=. was found as a fact by the Subordinate Judge who concluded, 
upon the evidence, that the defendant had been forbidden to 
purchase the property in view of the previous engagement with 
the plaintiff. This in fact was stated by Babu Annada Prasad 
Banerjee, the pleader for the first defendant who was examined 
as a witness by the plaintiff ; statement was made in the exami- 
nation-in-chief and the witness adhered to it in the cross-exami- 
nation. The District Judge has not negatived the finding of 
the Subordinate Judge that the plaintiff had forbidden the 
defendant to purchase the property. If this be taken to be the 
true state of facts, what is the position of the defendants? They 
have entered into the transaction with their eyes open. They 
have acted on the assumption of risk, and a person who entertains 
a doubt as to the existence, present or future, of a certain fact, 
cannot be said to be the victim of an honest mistake. The view 
we have taken is supported by the principle explained by this 
Court in the case of Kandarta Nath Ghose v. Jogendra Nath 
Bose (1). The position of the defendant who has taken with 
notice of the prior contract and who has omitted to make an 
effective enquiry from the plaintiff is no better than that of the 
vendor herself, and so far as the vendor is concerned, it is clear 
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that if he makes permanent improvements, the purchaser would 
be entitled to the benefit thereof without further payment : 
See Clare Hall v. Harding (1) and Monro v. Taylor (2). The 
defendants consequently have not established any right to be 
re-imbursed for the improvement made on the property. They 
have not shown that the improvement was needed ; on the other 
hand, the fact that the money spent on the improvement was 
sixty per cent. of the value of the house would tend to throw 
deubt as to the wisdom of the course adopted by them. 

The result is that this appeal is allowed, the decree of the 
District Judge set aside and that of the Court of first instance 
restored, This order will carry costs both here and in the Court 
of appeal below. 

We are informed that the balance of the purchase money 
was deposited by the plaintiff in Court pursuant to the order of 
the Court of first instance. The order of that Court with regard 
to the execution of the conveyance will now be carried out. 
We further direct that as soon as the conveyance is executed the 
plaintiff be placed in possession of the property as against the 
defendants in execution of the decree of this Court, 


A, T. M, Appeal allowed » suit decreed. | 
(1) (1848) 6 Hare 273. (2) (1850) 8 Hare 51. 


Before Str Lawrence Fenkins, E. C. L E, Chief Fustice, 
and Str Asutosh Mookerjee, Knight, Fudge. 


AMIR ALI 
v, 


AYKUP ALI KHAN SAUDAGOR AND OTHERS.” 


Oral eridence, admissibility of = Ront payable— Unregistered kabutiat, 
Oral evidence is admissible to prove the rent agreed to be paid by an un- 
registered Aaduliat, which is inadmissible in evidence, 


Banka Behary v, Raj Qhandra (1) followed, 


Appeal by the Defendant. 

Suit for rent. 

The suit was decreed by the lower appellate Court. It was 
contended tnter alia in second appeal that as the £adulai exe- 


©% Letters Patent Appeal No, 12 of 1912, against the decision of Mr Justice 
Coxe, dated the Ist February, 1912, in Appeal from Appellate Decree No. 1192 
of 1909, against the Dacree of Babu Dandadhari Biswas, Subordinate Judge, 
Jat Court, of Chitagong, dated the 22nd March 1909, reversing that of Babu 
pees TO Mitra, Mungiff, Ist Court, of Ohittagong, dated the llth 
April, 1808. i 


(1) (1909) 14 0. W. N, 141. 


Vou XIX.) HIGH COURT, 


cuted by the defendant was inadmissible in evidence, not being 
registered, oral evidence could not be given of the relationship 
between the parties. : 

The defendant appealed to the High Court. 

Babu Dhirendra Lal Kastgir for the Appellant. 

Babus Baidyanath Dutt (for Moulvi Serajul Islam) and 
Khitish Chunder Sen for the Respondents. 

The following judgment was delivered by 


Coxe J.—This is a suit for rent. It has been decreed by 
the lower appellate Court and the defendant appeals. 

The first point taken, is that the learned Subordinate Judge 
has erred in using the plaintifl’s collective papers as independent 
evidence instead of corroborative evidence. But clearly he has 
done nothing of the sort. The plaintiff says that he has collect- 
ed rent at the rate of Rs. 4 from the defendant and given him 
receipts and he himself has sworn to-the counterfoils which 
show this. This was believed by the Subordinate Judge who 
says that the defendant has accépted the receipts which show 
his jama to be Rs. 4. 

The second point taken is that asthe kabulial executed 
by the defendant is inadmissible in evidence, not being registered, 
oral evidence could not be given of the relationship between 
the parties. But apart altogether from the fadudat, if the 
evidence shows, as it does show, that the defendant, who 
admittedly holds this land, is paying rent to the plaintiff and 
is accepting receipts which show the proper rent to be Rs. 4 
a month, that evidence apart altogether from any evidence 
as to have the tenancy originated, justifies a finding that 
at the present moment the relationship of landlord and tenant 
exists between the parties and the defendant's rent is Rs. 4. 

The appeal must be dismissed with costs. 

Against this decision, the defendant appealed under section 
15 of the Letters Patent. _ 

Babu Dhirendra Lal Kastgiy for the Appellant, 

Babu Khitish Chandra Sen for the Respondents. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal under clause 15 of the Letters 
Patent against a judgment of Mr. Justice Coxe in a suit for rent. 

The plaintiff sues to recover rent from the defendant. In 
his plaint, he stated that the defendant had on the 6th of July 
1898 executed a fabuliat which was not registered and never 
came into operation. He claims rent at the rate of Rs, 4. Itis 
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urged before us that as the Aabuliat was not registered and 
consequently never came into operation under section 107 of.the 
Transfer of the Property Act, no oral evidence could be given 
to show that the rent was fixed at Rs. 4. This contention is 
clearly unfounded ; section 92 of the Evidence Act, on which 
reliance is placed, is of no assistance to the appellant. It has been 
repeatedly laid down in this Court, as is clear from the case of 
Banka Behary Christian v. Raj Chandra Pal (1, and the earlier 
decisions mentioned there, that a tenancy can be proved without 
proving the lease, if there be one. This is in accord with what is 
the settled law in England. Thus it was held in De Medina 
v. bison, (2), that when a rent is mentioned in the lease or 
agreement such rent will be the measure of damages, though the 
lease be void by the Statute of Frauds. In our opinion, oral 
evidence was admissible to prove the rent which was agreed - 
upon by the parties and that the suit has been rightly decreed. 
The decree of Mr. Justice Coxe will therefore be confirmed 


with costs. _- ê 
ATM Appeal dismissed. 
(1) (1909) 14 0. W. N. 141, (2) (1815) Holt N, P. 47, 


Before Sir Lawrence Fenkins, K.C. T. E., Chief Fustice and 
4 Mr. Fustice Roy, AN 
AMIRUDDI KARIKAR | 


v 


JADAV KARIKAR.* 


Provincial Insolvency Aot CIII of 1907), Seo, 43, ol, (2)—Proceeding against 
the debtor, whether a criminal casa—TIniprisonment, sentence of—-Procedure 
~——OGuonditions to be observed, 


A proceeding under section 48, cl. (2) of the Provincial Insolvency Aot is 
one of a criminal nature, and in so far as it results in a sentence of imprison- 
ment it must be treated awa oriminal case. In such a prooeeding there should 
be a oharge, a finding, and a conviction as a foundation for the sentence, and 
an opportunity should be given to the alleged delinquent of answering the 
charge against him after it has been distinctly stated. And the Court should 
ordinarily require clear proof of personal service of the application made by 
the creditor, and, if possible, require the presence of the person against whom 
it is directed, 


In re Vallabhdas Jairam (1) referred to. 
Appeal by the debtor, Amiruddi Karikar, 


“Appeal from Original Order No. 106 of 1913, against the order of 
S. ©. Mullick, Hisq., District Judge, Nadia, dated the 8th February, 1913. 


(1) (1903) I L. R, 27 Bom 399. 


Vou, XIX.] HIGH COURT, 


This appeal arose out of a proceeding under the Provincial 
Insolvency Act. The respondent, Jadav Karikar, one of the 
creditors of the debtor Amiruddi Karikar, made an application 
before the District Judge of Nadia to the effect that the debtor 
gave a false schedule of properties, and that the latter might be 
dealt with under clause 2 of section 43 of the Provincial Insal- 
vency Act and sentenced accordingly. The learned District 
Judge made an enquiry into the matter, and passed an ex parte 
order against the debtor upon the evidence taken in his absence 
and sentenced him to imprisonment for 3 months. Against that 
order the debtor preferred the appeal to the High Court. 


Babu Peary Mohan Stkdar for the Appellant. 
No one for the Respondent. Coke NG 
The judgments of the Court are as follows : 


Jenkins C. J.—In my opinion the order under appeal 
cannot stand. It purports to be under section 43 of the Pro- 
vincial Insolvency Act, and in so far as it resulted in a sentence 
of. imprisonment it must be treated’as a criminal case. 

But in all criminal cases it is necessary that there should be 
a charge, a finding and a conviction as a foundation for the 
sentence. 

Everything should be strictly and accurately pursued, and 
if in any of these points a substantial defect should appear it 
would be a ground for reversing the proceeding. Moreover an 
opportunity should be given to the alleged delinquent of answer- 
ing the charge against him after it has been distinctly stated : 
In 1e Vallabhdas Fatram (1) and the cases there cited. 

When a consequence so serious as imprisonment may result, 
the Court should ordinarily require clear proof of personal 
service of the application, if possible require the presence of the 
person against whom it is directed. 

These conditions have not been observed in this case and 
we must therefore reverse the order under appeal, 


Roy J.—I agree. The proceeding is undoubtedly of a 
criminal nature. What the learned District Judge ought to 
have done was to issue a rule like this—whereas it appears 
on the petition of the creditor Jadav Karikar that you have 
concealed among others the following properties, I direct that 
you show cause why you should not be dealt with under clause 2, 


section 43 of the Provincial Insolvency Act and sentenced 
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accordingly. Then on the day fixed the Court was to enquire 
into the matter and pass orders. 

In the present case that was not done. It was not brought 
home to the insolvent that the Court meant to proceed under 
this clause. 


A. N. R. C. Appeal allowed, 


CIVIL RULE. 


Before Mr. Fustice Tottenham and Mr, Fustice Trevelyan. 


SATIS CHUNDER BHAUMIK, MINOR BY HIS NEXT 
FRIEND, KALLY 
CHUNDER BHAUMIK 
v 


SARODA PRASAD RAY AND OTHERS.” 
Paper-book, preparation of —Contract— Undertaking Vakil, duty of, 


Per curiam; An agreement to prepare paper-books is an agreement between 
the parties and the Court, which the Court expeots them to fulfil, It is upon 
the faith of such agreement that the Sourt permits the appellant to abstain 
from making the necessary deposit in Court for the expense of the paper-book 
in time. An attempt to withdraw such agreement should bo made by a notice 
to the Conrt. 

Per Trevelyan J—An undertaking to prepare a paper-book is a contract 
which ig capable of being enforced by the Court, and which will, if necessary, 
be enforced in the same way as similar contracts by Attorneys can be enforced, 

The trust given to a pleader, who is an officer of tha Court and who is 
allowed to undertake the preparation of a paper-book would not be fulfilled if 
he were allowed to have reservation ng regards non-receipt of money from the 
client, in his mind and to take an undertaking to mean only an undertaking 
to prepare a paper-book if he is paid for it- It ig the business of a pleader 
who gives an undertaking of this description if he wants to run no risk, to see 
that he is indemnified before he gives the undertaking. 


Application by the Appellant. 

Application to dispense with paper-book in Appeal from 
Original Decree. 

The material facts and arguments appear from the judgment. 

Babus Foges Chunder Dey and Tartt Mohan Das for the 
Petitioner. 

Babu Kishori Mohan Roy for the Opposite Party. 

The judgments of the Court are as follows : 


* Oivil Rule No. 1886 of 1890 in connection with appeal from Original 
Decree No. 131 of 1890, against the decree of Rabu Bhagaban Ohandra 
Ohatterjee, Subordinate Judge of Rajehahi, dated the 80th January 1890, 


Vou. XIX.) HIGR COURT. 


Tottenham J.—This is a Rule to show cause why the 
paperbook in appeal from Original Decree No. 131 of 1890 
should not be dispensed with. 

The Rule was obtained on the 22nd December last, the 
ground of the application being the poverty of the appellant. 

The respondent has shown cause against the Rule. He con- 
tends that there is no ground for the indulgence asked for ; and 
he points out that there would be great inconvenience in the 
absence of a paperbook at the hearing, the case being an 
important one, and the record being bulky. 

« The pleader for the opposite party further me out that 
in the month of August last the appellant's pleader gave notice 
to the Deputy Registrar that he would undertake to prepare the 
paperbook in lieu of having it prepared in the office of the 
High Court. Nearly four months afterwards that is, when the 
paperbook should have been nearly ready, another pleader 
presented an application to dispense with it. And in asking the 
Court to dispense with it, the appelant made no mention of 
what had already passed, or of the undertaking that his pleader 
should prepare the book. 

We desire to call the attention of pleaders to the fact that 
an agreement of that kind to prepare paperbooks is an agree- 
ment between them and the Court, which the Court expects 
them to fulfil. It.js upon the faith of such agreement that 
the Court permits the appellant to abstain from making the 
necessary deposit in Court for the expense of the paperbook in 
time. We should not on future occasions be inclined to pass 
over an instance, such as this, of an attempt to withdraw such 
agreement without any hotice to the Court. 

In the present case, we have not to deal with that particular 
matter. But upon the whole merits of the case, we think it 
sufficient to say that we see no reason for granting the appli- 
cation made by the appellant. 


We discharge the Rule, the costs, one gold mohur, being 
costs in the appeal. 


Trevelyan J.—I desire to add a few words to what Mr. Justice 
Tottenham has just said with reference to a matter which has 
arisen in this case. Although it- is not a matter which it is 
necessary for us to act upon expressly on this Rule, I do not 
think that it ought to be passed over without letting it be well 
understood by the learned gentlemen who practise the profession 
of pleaders in this Court, that an undertaking to prepare a paper- 
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book isa contract which is capable of being enforced by the 
Court, and which will, if necessary, be enforced in the same way 
as similar contracts by attorneys of this Court can be enforced. 

It was suggested by the learned vakil who appeared in 
support of the Rule, and also by the vakil who had given the 
undertaking, that the reason for not preparing the paper-book 
was the non-receipt of money from the client. 

I desire to protest against any .suggestion that a pleader 
who is an officer of this Court, in making a contract with the 
Court, is entitled to make a mental reservation of this kind. 
The trust given to a pleader who is allowed to undertake the 
preparation of a paperbook would not be fulfilled if he were 
allowed to have this reservationin his mind and to take an 
undertaking to mean only an undertaking to prepare a paper- 
book if he is paid for it. It is the business of a pleader who gives 
an undertaking of this description if he wants to run’ no risks, 
tosee that heis indemnified before he gives the undertaking. 
If we were to allow a reservation of any kind, it seems to me 
quite clear that we would destroy the objects of the rules for the 
preparation of paper-books. 

It is mot necessary in this case to take any steps as Mr. 
Justice Tottenham has pointed out. In other cases it may be 
necessary, and there can be no doubt that a contract of that kind 
is capable of being enforced. 

I am glad that an opportunity has arisen to let the pleaders 
know what the meaning of a contract of that kind is. It is as 
plain as plain can be. 


A, T. M. Rule discharged. 


Before Mr. Fusitce Fletcher and Mr. Fustice 
N., Chatterjfea. 


EAST INDIAN RAILWAY COMPANY 
v. 


NOPE CHAND MAGNIRAM AND ANOTHER.” 


Indian Railways Act (1X of 1890), Bes. 80—Injury to through-booked goods—- 
Goods, transmission of, by iwo Companies-—Goods, non-delicery of 
Compensation, swit for—Delirering Qumpany, whether liable 
Certain goods wero consigned,. under a through-booking to a Railway 

Company for delivery at a station onthe Hneof another Company, Upon a 

suit being brought for damages for lors of the goods against the booking 

Company and the delivering Company : 


* Civil Rule No, 1323 of 1913, against the decision of Mr. J.N. Dutt, 
Sma Canse Court Judge at Hlowrgh, 


Vor. XIX] HİGH count. 


Held, that the delivering Company was not liable under section 80 of 
the Indian Railways Act, for any injury to such goods, unless it was proved 
that the loss, injury, destruction or deterioration occurred on the line of the 
Qompany. 


Jethmal Ramanand v. The B. R. and O. I. Ry, Company (1) and 


Kaluram Maigraj yv. The Hadras Ratlwoy Oumpary (2) followed, 


Application by the defendant, East Indian Railway Company. 

Plaintiffs consigned to the Bengal and North-Western 
Railway Company at Barauni II- bundles of gunny bags for 
delivery at Howrah. The Company gave the usual receipt and 
the invoice, and the forwarding note was duly made out and for- 
warded to the East Indian Railway Company so that the goods 
might be delivered at Howrah. When the latter Company offered 
certain goods to the plantiffs at Howrah, the plaintiffs refused to 
accept delivery on the ground that those were not the goods that 
they consigned from Barauni. Hence they brought this suit 
in the Court of the Small Cause Court Judge at Howrah for 
damages for loss of goods against both the booking Company 
(the Bengal, North-Western RaiJway Company) and the 
delivering Company (the East Indian Railway Company). The 
learned Small Cause Court Judge passed a decree against both 
the defendants. 

Against that decision the East Indian Railway company 
moved the High Court and obtained the Rule, 


Mr. S. P. Sinha and Babu Ambicapada Choudhry for the 
Petitioner. l 


Dr. Rash Behary Ghose and Babu Piobodh Chandra Roy 
for the Opposite Party. 
The following judgements were delivered : 


Fletcher J.—This isa Rule obtained by the East Indian 
Railway Company calling on the plaintifis to show cause why a 
judgment of the Small Cause Court at Howrah should not be set 
aside, It appears that, on the 27th February 1912, the plaintiffs 
consigned to the Bengal and North-Western Railway Company 
at Barauni 11 bundles of gunoy bags for delivery at Howrah and 
the said Railway Company gave the usual receipt and the in- 
voice, and the forwarding note was duly made out and forwarded 
to the East Indian Railway Company. Certain goods were, 
according to the East Indian Railway Company, delivered to 
them and received at the Howrah Station on the 4th March 
1912. Whenthe East Indian Railway Company offered those 
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goods to the plaintiffs, they declined to accept delivery on the 
ground that those were not the goods that they consigned from 
Barauni, The case came on for trial before the learned Small 
Cause Court Judge and it was brought not only against the 
Bengal, North-Western Railway Company as the booking Com- 
pany but also against the East Indian Railway Company as the 
delivering Company. In order to render the East Indian Rail- 
way Company liable in a case of this nature, there must be 
evidence under section 80 of the Railways Act showing that the 
loss, injury, destruction or deterioration occurred on the line of 
the East Indian Railway Company. It is not denied that there 
was no evidence as tothat on which the learned Small Cause 
Court Judge could find the East Indian Railway Company liable. 
The view that I have expressed has been adopted not only in the 
Bombay High Court in the case of ¥ethmal Ramanand v. The 
Bombay, Baroda and Central India FRatlway Company and 
another (1) but alsoin the Madras High Court in the case of 
Kaluram Matgraf v. The Madras Ratlway Company (2). It seems 
to me that the words of the section are quite clear and that unless 
there was evidence of loss, injury, destruction or deterioration 
on the line of the East Indian Railway Company, the learned 
Small Cause Court Judge ought not to have decreed the suit as 
against them. In my opinion, this Rule in which the East 
Indian Railway Company are the only applicants must be made 
absolute. ` 

The decree in so far as it is against the Bengal, North-Wes- 
tern Railway Company remains unaffected as they are not parties 
to the present application and as they, so far as I know, have 
not made any other application with reference to this matter. 

In the circumstances we make no order as to costs. 


N. Chatterjea J.—I agree. 


A.N R.G. , Rule made absolute. 
(1) (1901) 3 Bom, L, R. 260 (2) (1881) I. L. R, 3 Mad. 240, 


Vou, XIX.) HIGH COURT, 
APPELLATE CIVIL. 


Before Mr. Fustice Coxe and Mr. Fustice D. Chatterjee. 
SIDHESWARI PROSAD NARAIN SINGH 


v. 
DHARAMJIT NARAIN SINGH.* 
Transfer of Property Act (IV of 1882), Seo. 85— Criil Procedure Code (Aot V 
of 1008), O. 34, R. 1— Mortgage suit, maintainability of—Karta of joint 
Mitakshara family, whether can sus alons—Usufrucinary mortgage and 


subsequent simple mortgage on the samo property by the same person- 
Mortgages, whether precluded from suing on the latter alone, 


A mortgage suit brought by the karta of a joint Hindu family, without 
the other members of the family being made parties to it, is not maintainable, 

Lala Suraj Prosad v Golab Chand (1) followed, 

Hori Lal v, Munman Kunwar (2) and Madan Lal v, Kishan Singh (8) 
dissented from, 


Quaere, ‘whether a mortgagee who holds an usufructuary mortgage and a 
subsequent simple mortgage is prevented from suing on the later alone, 

Appeal by some of the defendants. 

This appeal arose out of a suit brought by the plantiff for 
enforcing payment of money due on a simple mortgage bond, 
Defendant No. 1, Debi Prasad Sahi, executed the bond in favour 
of the plantiff for a consideration of Rs. 1,799, and mortgaged 
8 annas share of village Kathtal. The plantiff prayed for sale 
of the mortgaged property subject to a prior surpeshgt mortgage 
of the entire village in his favour. 

The suit was contested by several subsequent purchasers from 
defendant No. I, and the defence inter ala was, that the bond in 
suit was not genuine and Jona fide, that plaintiff’s brother’s son 
Masudan Prosad Narain Singh was a necessary party to the 
suit inasmuch as the amount secured by the bond was the 
joint property of the plaintiffand other members of the family, 
and that the plaintiff was not entitled to sue for sale of the 
mortgaged property without bringing a suit on the basis of 
the prior surpeshg¢ deed which was executed by defendant 
No. I in favour of one Ramrup Koer, who subsequently assigned 
it to the plaintiff and his brother Sarabjit Singh, since deceased, 

The Court of first instance passed a decree in favour of the 
plaintiff. 


* Appeal from Original Decree No. 149 of 1909, against the deoree of 
Babu 8. K, Nag, Subordinate Judge, 2nd Qourt of Saran, dated the 80th 
November, 1908. 


(1) (1901) 1. L. R, 28 Cale. 577 (2) (1912) 1, L R. 34 All. 549. 
(3) (1912) I, L., R, 34 All. 672, 
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Against that decision this appeal was preferred to the High 
Court. 

Babu Omakali Mukherjee (with him Babu Satis Chandra 
Ghose) for the Appellants: Plaintiff's brother’s son, Masudan 
Prosad, is a necessary party to the suit. Plaintiff’s own evidence 
is that be is joint with his nephew. Although the plainuff is 
the managing member of the joint Mitakshara family, still the 
suit is incompetent, and must fail on the score of defect of 
parties. Refers to section 85 of the Transfer of Property Act, 
Dr. Ghose, on Mortgage (4th edition), p. §78, and Shephard 
and Brown’s Transfer of Property Act (7th ed, pp. 501-502, 
Sachttananda Mohapatra x. Baloram Goratn (1), Lutchmanam _ 
Chetty v. Siwa Prokasa Modeliar (2), Munshi Bastruddin Ahmed 
v, Mahomed Falish Patwari (3) and Lala Suraj Prosad v. 
Golab Chand (4). 

Plaintiff is not entitled to a decree for sale without bringing 
a suit on the basis of the prior surpeshet debt, which had been 
executed by defendant No. I ~ın favour of the plaintiff and his 
brother Sarabjit, since deceased. If he wants to keep alive his 
previous mortgage, he must bring the suit on the same also, 
Plaintiff being the holder of both the securities cannot be both 
plaintiff and defendant. The suit was instituted in 1904. 
Order 34, Rule 1 of the Code of Civil Procedure is perhaps 
an embodiment of the decisions under the old Code. See 
the cases of Sri Gopal v, Pithi Singh (5), Nattu Anrishuama 
Chartar v. Annangara Chartar (6), Dorasami v. Venkata- 
seshayyar (7), Keshavram Dulavram v. Ranchhod Fakira (8) and 
Bhagwan Das v. Bhawani (9). 

Dr. Dwarka Nath Mitter, for the Respondent: The prin- 
ciple of section 85 of the Transfer of Property Act is that all 
persons interested in the equity of redemption shall join; ze. it 
is concerned with the joining of defendants and not of plaintiffs, 
Even if it was not so intended by the legislature, Masudan is a 
party to the suit, as he has been represented. by the plaintiff as 
the karta of the family to which he belongs. In none of the 
cases cited it has been shewn that the person in whose name 
the bond stands has not the right to sue. There is nothing to 
prevent the plaintiff from suing in his own name, although other 
persons are interested in the same. It is not estoppel, but 
-291.A 118; T. L, R. 24 All, 429, 

aoa 35 


Mad 358. 
Mad 108 als, 114). 
80 Bom 186 
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4) (1901) L L 8. 28 Calo. 626. (8) (1905) I L, B. 
All, 14. 


(9) (1203) I. L. B. 26 All, 1 
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depends on the contractual relation created between the parties, 
The cases cited are cases affecting equity of redemption, and 
not affecting securities. The suit cannot fail; see the case of 
Madan Lal v. Rishan Singh (1). 

There is nothing in the Transfer of Property Act which bars 
the institution of a suit by a subsequent mortagagee although 
he might have acquired an earliar interest. The prior usufruc- 
tuary mortgage was of the entire 16 annas in favour of the two 
brothers, and the later simple mortgage was only for 8 anpas 
in favour of the plaintiff alone. The cases of Sundar Singh v. 
Bholee (2), Shankar Sarup v. Lala Phul Chand (3), Ram Shankar 
Lal v. Ganesh Prasad (4), Gobind Pershad v. Harihar Charan (5), 
Radhakrishna lyer v. Muthusawmy Sholagan (6) and Dwarka 
Nath Nandi v. Mritunjoy Patra (7) support me. 


Masudan may be added asa party to the suit: See Kali 
Charan v. Ahmad Shah Khan 8), Tikam Singh v. Thakur Kishore 
Ramanji Maharaj (9) and Sorabjt Cursetji Sett v. Rattonst 
Dossabhoy Karani (10). ` 

Babu Umakali Mukherjee in reply. The case of Shashar 
Sarup v. Lala Phul Chand (3) bas no application. The case of 
Gobind Pershad v. Harihar Charan (5) is distinguishable. And 
although the case of Radhakrishna Iyer v. Muthusawmy 
Sholagan (6) seems to be against me, but it relies on the case of 
Watin Krishnama Chartar v. Annangara Chartar (11). 

The following judgments were delivered : EAn N 


Coxe J.—The first defendant in this case, one Debi Prosad, 
and his co-sharers executed an usufructuary mortgage of village 
Kathtal in favour of one Ramrup in 1885. He assigned it to the 
plainuff Dharamjit and his brother Sarabjit. Thereafter the two 
brothers leased halfthis property back to Debi Prosad. The 
rent fell into arrears and Debi Prosad then executed a simple 
mortgage of “8 annas share out of the entire 16 annas of mouzah 
Kathtal, etc. constituting my (Debi Prosad’s) proprietary right 
which has from before been held in surpeshert lease by the 
said creditor ” in favour of Dharamjit. At that time Sarabjit 
was dead, leaving a son Masudan. Dharamjit and Masudan 
are joint and the former is the karta. The due date of payment 


(0) (1912) T. L. R. 34 All. 572. (4) (1907) I. T. R. 29 All. 885 (391). 
(2) (1898) I L, R. 20 Al. B22, (5) (1910) 1. 1. B 88 Cale, 60 (64). 
(3) (190115 0. W. N. 649. (6) (1908) 1. L R 81 Mad 930, 

(7) Unreported S. A No, 2072 of 1907, decided on Angust 6, 1909. 

(8) (1894) 1 L. R 17 All 48 (10) (1898) I.L R 22 Bom, 701. 


(9) (1897) 1. L. R. 20 All 188 (11) (1907) 1. L. R. 820 Mad. 863. 
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was the beginning of September 1892 and this suit was instituted 
by Dharamjit alone on the 15th August 1904. It was decreed 
ex parte in that year and the decree was made absolute in 1908. 
The decree was set aside under Order 9, Rule 13 and was 
ultimately decreed in November 1908. The defendants who are 
Debi Prosad and several subsequent purchasers appeal. 


Two points are taken on their behalf. The first is that the 
suit must fail in the absence of Masudan and the second is that 
the plaintiff cannot sue on the mortgage of 1892 alone while the 
usufructuary mortgage of 1885 is still unsatisfied. 


It appears to me that the appellants must succeed on the 
first point. Masudan is certainly interested in the mortgage 
and the plaintiff is well aware of his interest. Therefore under 
the plain terms of section 85 of the Transfer of Property Act 
and Order 34, Rule 1 of the Code, the plaintiff was bound to make 
him a party. It may be argued that practically he is a party 
being represented by the arta of the family to which he 
belongs. It has been held in Aart Lal v. Munman Kunwar (1) 
and Madan Lalv. Kishan Singh (2) that Order 34, Rule 1 is not 
fatal to a suit like this, But that view has not been taken in 
this Court. It was put, if I may say so, exhaustively and as 
effectively as it could be put by Ghose J. in Lala Surja Prosad 
v. Golab Chand (3). But this Court did not accept it (Lala 
Suraj Posad v. Golab Chand (4) and that decision must be 
taken as the law in this province. It has been argued that 
section 85 and Order 34, Rule 1 referred only to defendants, But 
this is an impossible contention. If the legislature had meant to 
say defendants there is no conceivable reason why it should not 
have said so. But it enacted that all interested persons must be 
joined as parties. Indeed it would seem quite as important 
to join all the mortgagees as to join all the mortgagors in order 
to avoid multiplicity of suits. Andin the present case where 
the plaintiff is a member of a joint Hindu family, who according 
to several decisions would be unable to sue alone for the 
recovery of land belonging to the family, it would seem 
especially necessary to make the other members of the family 
parties. : 

I think, therefore, the suit offends against section 85 of the. 
Transfer of Property Act and Order 34, Rule 1 and as Masudan 
now cannot effectively be made a party the suit must fail. Ido 


(1) Hola. I. L. R, 84 AH. 549. (8) “(1900 1, L. R. 27 Oale, 724. 
(2) (1912) 1, L R. 34 All, 572, (4) (1801) L L R. 28 Cale. 677, 
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not think it is a case of much hardship as the plaintiff put off the 
suit till the last moment and then apparently took no real 
proceedings for three years more, 

In this view it is unnecessary to come to any decision on 
the second point, but I may say that I cannot find anything inthe 
law as laid down in the statutes, to prevent a mortgagee who 
holds an usufructuary mortgage and a subsequent simple 
mortgage from suing on the latter aloge, unless it be section 99 
of the Transfer of Property Act, now Order 34, Rule 14. But 
the learned vakil for the defendants tells us that that rule has no 
application to the case and that he does not rely on it, It is nat 
however necessary to say more on this point. 


D. Chatterjee J.—I agree. 
A Ne RC, Appeal allowed. 





Before Str Lawrence Fenkins, K. CL, E, Chief Fustice and 
Sir Asutosh Mookerjee, Knight, Fudge. 


PEARI MOHAN SAHA AND OTHERS 
v. 


DURLAVI DASYA.* 
Admissibility in evidence—Judgment not inter parties —Suit against third 
person— Previous mit, 


Adecree passed in favour of Aina suit between A and B is relevant ag 
evidence in a subsequent euit between A and O. It is open to O to show that, 
notwithstanding that decree, fhere are circumstances either vitiating the result 
of that litigation or affecting its result so far as to prevent its operation in 
favour of B. 


Appeal by the Plaintiffs. 
Suit for declaration of title and for recovery of possession, 


One D inherited certain property from her son. She had 
two daughters: one of them died and the son of the deceased 
daughter being afraid of the whole property going to the other 
daughter induced D to execute two kodalas, one in favour of the 
surviving daughter, P, in respect of + of the estate and the other 
in respect of 3 In favour of his wife and another. These odalas 
were benami for the daughters’ sons. 


* Letters Patent Appeal No. 87 of 1912, against the decision of Mr, Justice 
D. Chatterjee, dated the 27th February, 19:2, in Appeal from Appellate Decree 
No, 1641 of 1909, against the decree of Babn Aditya Oharan Ohuckerbatty, 
Snbordinate Judge, Ist Court, of Mymensing, dated the Ist May, 1909, affirming 
that of Babu Sarat Chunder Ghose, Munmff, 2nd Court, of Netrokona, date} 
the 24th August, 1908, 
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The plaintiff having got a decree for money against the sons 
of P, sold #th of the property in execution and purchased it 
himself, after a claim by P under section 278 of the Code of 
Civil Procedure of 1882 (corresponding to Rule 60 of Order 21 
of Act V of 1908) had been rejected. Pthen brought a 
regular suit for the establishment of her title under the koðala 
executed by D but her suit was dismissed. D was no party to 
this suit but she deposed. on behalf of her daughter and admitted 
the execution of the kobala and receipt of consideration. The 
sale to the plaintiff having been confirmed, he applied for the 
registration of his name in the Collector’s books and was opposed 
by D. His application was refused and he brought the present 
suit for declaration of his title and recovery of possession on the 
allegation that the obala executed by D was benami in the 
name of P in favour of her sons whose rights he had purchased. 
Neither P nor her sons were made defendants, the only defen- 
dant being D who had succeeded in defeating his application 
before the Collector. THe Courts below decreed the suit. The 
defendant appealed to the High Court. 

The appeal came on for hearing on the zoth Februay 1912. 

Babu Tarak Chunder Chuckerbutty for the Appellant, 

Babus Dwarka Nath Chuckerbutty and Fatindra Nath 
Lakirst for the Respondents. G. A. V. 

The following judgment was delivered by 


D. Chatterjee J.—One Durlavi inherited certain properties 
from her sons. She had 2 daughters: one of them died and 
the son of the deceased daughter being afraid of the whole 
property going to the other daughter induced Durlavi to execute 
two sobalas one in favour of the surviving daughter Pateswari 
in respect of 7 of the estate and the other in respect of # in 
favour of his wife and another. These fodalas are said to have 
been denam: for the daughter’s sons who had incurred debts. 

The plaintiffs’ father having got a decree for money against 
the sons of Pateswari sold # of the properties in execution and 
purchased it himself on the 22-8-1903 after a claim by Pateswari 
under section 278 of the Civil Procedure Code had been rejected. 
Pateswari then brought a regular suit for the establishment 
of her title under the 4obala executed by Durlavi, but her suit 
was dismissed on the 4th of March 1904 and her appeal was 
dismissed on the 21st of June 1904. Durlavi was no party to 


“this suit but she deposed on behalf of her daughter and admitted 


the execution of the obala and receipt of consideration. The 
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sale to the plaintiffs having been confirmed in the meantime 
they applied for the registration of their names in the Collector’s 


books and were opposed by Durlavi. Their application was. 


refused and they bring the present suit for the declaration of 
their title and recovery of possession on the allegation that the 
kobala executed by Durlavi was enami in the name of Pateswari 
in favour of her sons whose rights they had purchased. 
Neither Pateswari nor her sons were made defendants, the only 
defendant being Durlavi who had succeeded in defeating their 
application before the Collector. 

Both the Courts below have decreed the suit and Durlavi 
appealed to this Court. The present appellants who are the sons 
of Pateswari have been substituted in place of Durlavi deceased 
along with her other grandsons. It has been contended on their 
behalf that the finding of the lower appellate Court that Durlavi 
conveyed her right to Pateswari and had no rights left of her 
own is not sufficient for supporting the decree that has been 
passed ; that the decrees in the suit of Pateswari were not admis- 
sible against Durlavi and on the findings the suit should have 
been dismissed. It is conceded that the decrees in Pateswari’s 
suit were not binding on Durlavi who was not a party to the 
same but it is contended that they are admissible as title deeds 
in favour of the plaintiffs: that upon the finding of the lower 
appellate Court the title passed to Pateswari and the decrees 
shew that Pateswari had no title as against the plaintiffs: the 
learned vakil for the plaintiffs respondents argues that when 
a defendant pleads jus ferfrf it is open to the plaintif to shew 
that he has good title and against the /ertres f.e., the third party 
set up by the defendant. In the present case however the 
defendant Durlavi did not plead the title of Pateswari nor did 
the plaintiffs claim title through Pateswari. The estoppel of 
Pateswari by the judgment in her suit does not create any title 
in the plaintiffs as against the defendant Durlavi. The effect of 
acceding to the argument of the respondent would be to give 
effect to two contradictory judgments: the judgment in 
Pateswari's suit decides that Pateswari had no title—that she was 
a benamidar : the judgment in the present case decides that title 
passed to Pateswari. I am not aware of any principle of law 
upon which the case be allowed. Whether Durlavi had any 
title or not she is in possession and the plaintiffs must make out 
their title in her presence before they can be allowed to oust her; 
they must prove in this case that the appellants whose rights 
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they purchased had the rights which they claim at the date - 
of their purchase. The pleadings raised the question and one 
of the issues framed was Issue No. 5. “Did the defendant execute 
any document in favour of her daughter Pateswari as a benami 
transaction ? Did any title pass thereunder to her grandsons ? 
Is that document binding upon her?” Thelearned Munsiff 
says “The onus is on the plaintiffs to prove the enami ; this 
they have not attempted to do,”—Seeing the view that both the 
lower Courts have taken of the effect of the decree in Pateswari’s 
suit, it is quite probable that the plaintiffs were misled in adduc- 
ing no evidence onthe point. The best course in the interests 
of justice therefore would be to give them an opportunity 
ofadducing evidence on this part ofthe case. This however 
must be on terms as it is through their mistake that the case 
has to be sent back. I therefore set aside the judgment and 
decree of the lower appellate Court and send the case back to 
the first Court for retrial after giving the parties an opportunity 
of adducing further evidence, The respondents must pay the 
costs of the appellants both in this Court and in the lower 
appellate Court within 1 month from their receipt of notice of 
the arrival of the record in the Court of first instance. If the 
said costs are not paid within that time this appeal will be 
decreed with costs. Notice of the arrival of record in the Court 
of first instance will be given to the appellants. The costs in 
the first Court will abide the result. 

Against this decision, the plaintiffs preferred an appeal under 
section 15 of the Letters Patent. 

Babus Dwarkanath Chuckeroutty and Fatindia Nath Lahiri 
for the Appellants, 

Babu Tarak Chunder Chukerbutty for the Respondent. 

The judgment of the Court was delivered by 

Jenkins C, J —-This isan appeal under clause 15 of the 
Letters Patent from a judgment of Mr. Justice D. Chatterjee, 
whereby he reversed the decree of the lower appellate Court 
and remanded the case for retrial. 

The plaintiff claims to bea purchaser at an execution sale, 
and on the strength of that purchase he has brought this-suit for 
declaration of his title to a #th share of Taluk No. 12437 of the 
Mymensingh Collectorate and also for possession. 

The defendant against whom the suit is brought is a Jady 
named Durlavi Dassya, who unquestionably was at one time 
entitled to the property in suit, andthe plaintiff’s claim relates 
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toa title alleged to be derived from her. In 1894, this lady 
executed a kotala which purported to be in favour of her 
daughter Pateswari. The land in spit was then attached in 
execution of a decree obtained against Pateswari’s sons. A 
clam to the property was advanced by Pateswari, but it 
was rejected. Thereupon, Pateswari brought a suit as con- 
templated by section 283 of the Civil Procedure Code of 1882 
making as parties the decree-holder and her sons, This suit 
failed in the Court of first instance, and‘on appeal the decree of 
dismissal was confirmed. It was in these execution proceedings 
that the plaintiff bought the property in 1904. There was 
Opposition offered to the plaintiff by the defendant Durlavi 
Dassya ; so this suit has been brought. 

The defendant’s contention was that she never parted with 
the property, and if she had established that, there would have 
been acomplete answer tothe claim. It has, however, been 
held by the lower appellate Court that the obala was executed 
by her in 1897, and that it was an effective kobala, so the title 
passed out of her. The question then is whether the plaintiff 
has made out a title to the property. 

The lower appellate Court has decided this in the plaintiff's 
favour, and for that purpose has relied on the result of the litiga- 
tion which commenced with the claim in execution proceedings 
and terminated in the suit and on the orders and decrees in that 
litigation, 

Mr. Justice Chatterjee appeared to think that that was not a 
sufficient foundation for the plaintiff’s title, and so it was that he 
reversed the decree of the lower appellate Court. 

Before us it has been contended that this was erroneous, 
but the defendant respondent maintains that it was correct, 

There isa decision ina recent issue of the Madras Series 
Ramamurtt Dhora v. The Secretary of State for India in Coun- 
cil (1) which practically covers this case, for it was there decided 
in circumstauces substantially resembling the present, that a 
party could not set upatitle at variance with what had been 
determined in previous litigation although his opponent in the 
suit then before the Court had not been a party to the previous 
litigation : And in disposing the case it was said “The question 
does not depend on the application of the doctrine of res judicata 
between the parties as expounded in section 13 of the Civil 
Procedure Code. That section does not cover all cases of 


(1) Q911) L L. R, 86 Mad, 141, 
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OIVIL, estoppel by judgment. We must hold that the plaintiffs can- 
1918. not be permitted to prove that they are the owners of the land 
ba Mahan in question. They have therefore no cause of action,” Though 
v I do not for one moment question the propriety of the result in 


Durlavi D ; | ; i 
ENAT ASU that suit, I hesitateto act on that line of reasoning and more 


Jenkins, O, J. = particularly when I bear in mind what was said in the Privy 
Nn Council in the case of Gokul Mandar v. Pudmanund Singh (1), 
Their Lordships there dealing with the topic of res judicata 
remarked as follows ; t THey will further observe that the essence 
of a Code is to be exhaustive on the matters in respect of which 
it declares the law, it is not the province of a Judge to disregard 
or go outside the letter of the enactment according to its true 
construction.” 


But I think there is another and sounder basis on which 
our decision must go in favour of the appellant. It is not 
. disputed before us that the decree in the previous litigation 
are relevant as evidence, nor, indeed, can this be disputed, 
when regard is had to the long line of authorities of which it 
will suffice for me to refer to the decision in Dinomont Chowdh- 
rani v, Brojo Mohini Chowdhrani (2) decided by the Privy 
Council ; Brew v. Haren (3), and Davies v. Lawndes (4) ; so that 
what we have to see is whether, as they were admsssible, 
they were not a sufficient basis for the judgment of the 
lower appellate Court. Now, the Judge of the lower appellate 
Court seems to me to have perceived with clearness that there 
was not a res judicata as between the parties to this litigation, but 

“ the learned Judge says, and I think correctly, that as between the 
parties to the previons litigation the decrees were binding. That 
appears to me to be a correct view of law, and I may here refer 
not inappropriately to section 283 of the Civil Procedure Code of 
1882 which says that “The party against whom an order under 
sections 280, 281 or 282 is passed may institute a suit to estab- 
lish the right which he claims to the property in dispute but 
subject to the result of such suit if any, the order shall be 
conclusive.’ The result of the former suit we know was 
that the claimant’s alleged right was negatived. So then we 
have this result that as between the decree-holder, Pateswari, 
and her sons there has been an adjudication by Court, which 
affirms the right of Pateswati’s sons, and negatives the right 
of Pateswari. Why that should not be, in the circumstances 


(1) (1902) I. L, R, 29 Oale. 707 (715), (3) (1874-8) 1, R.9 0O L. 29; 110 L “198, - 
(2) (1901) I.L R. 29 Calo 187, (4) (1848) 6 Man and G. 471, 
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of this case, cogent evidence I fail to see, Indeed the defen- 
dant herself has not made any suggestion in the course of this 
litigation as to how things stand as between Pateswari and 
her sons—her contention throughout has been that the 
title did not pass away from her. So we have this result that 
as against the adjudication in favour of Pateswart’s sons, there 
is DO evidence of any sort or any contention brought in rebuttal 
of the result of that litigation, and the decree in which it 
results. [ct appears to me that in these circumstances, and having 
regard to the facts with which we have to deal in this case 
the result of that litigation is at least as cogent against the 
defendant as would have been an instrument of transfer executed 
by Pateswari, the ostensible owner, in favour of her sons. 
I wish to make it clear that in the view I take I cannot regard 
the decree in the previous litigation as amounting to res judi- 
cata which would bar all possibility of evidence on the part of 
the defendant. It would, I conceive, have been open to the 
defendant to show that, notwithsfanding to that decree, there 
were circumstances either vitiating the result of that litigation 
‘or affecting its result so as to prevent its operation in favour 
of Pateswari's sons. But we have nothing of that sort in this 
case, as we merely have on one side the evidence furnished by 
the orders, decrees in the previous litigation, and nothing 
by way of rebuttal of that, on the other. 

In these circumstances, I think the necessary conclusion is 
that we must hold that the Judge of the lower appellate 
Court had evidence which justified the conclusion at which he 
arrived, and it was erroneous to have interfered with his 
decree. 

We must accordingly set aside the judgment of Mr. 
Justice Chatterjee and restore the decree of the lower 
appellate Court, and the appellants must get their costs of 
both appeals in this Court. 

It has been brought to our notice that there has been an order 
by the -Munsiff consequent upon the judgment of Mr. Justice 
Chatterjee. The order necessarily is of no effect and inoperative. 


A.T, N. Appeal allowed. 
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Before Sir Lawrence Fenkins, K.C.LE., Chief Fustrce, and 
Str Asutosh Mookerjee, Knight, Fudge, 


KHITISH CHUNDER ROY AND OTHERS 
v. 


BHIKAN MAMUD PRAMANIK AND OTHERS." 
Lease for a torm- Heritability-—Transferability. 


Where a lease is created for a definite term, it is heritable, 

Maharaja Te} Chund Bahadur v. Bri Kanth Ghose (1) followed, 

A granting of a lease for general purposes and for aterm of 106 years 
from 1862 to 1967, is sufficient to show that the interest is assignable; but it 
is much more so, when the condnot of the parties points to its having been 
regarded on both sides as transferable and treated as such, 

Beni Madhab v, Jai Krishna (2) followed 

Appeal by the Defendants. 

Suit for ejectment. 

The appellants were tyaradars of a certain faluk within 
which the disputed land was situate. The jara was for a term 
of 105 years from 1862 to 1967. They granted a potfa of the 
land in suit to certain persons for the period of their sara, The 
plaintiff purchased a portion of the land from these lessees. 
He was dispossessed by the appellant. 

Balbus Dwarka Nath Chuckerbutty and Priya Sankar 
Mazumdar for the Appellants. 

Babu Huro Chunder Chuckerbutty for the Respondents, 

The following judgment was delivered by 


Coxe J.—The appellant in this case was the tjaradar of a 
certain Zaluk within which the land in suit was situated. This 
yara was terminable in 1967. She granted a patta of the land 
in suit to certain persons for the period of her fjara. The plain- 
tiff purchased a‘portion of the land from these lessees. He 
was dispossessed by the appellant and brought this suit for 
recovery. It was decreed by the lower appellate Court and 
the case then came up to this Court on second appeal. The 
learned Judge who disposed of it, held that the potta granted 
by the appellant did not on face of it create a permanent lease. 
He went onto observe: “If during a long series of years, the 
successors of the lessees were recognised as tenants having the 


* Lettera Patent Appeal No, 22 of 1912, against the decision of Mr. Justice 
Coxe, dated the 80th January 1912, in Appealfiom Appellate Decree No. 1208 
of 1909, against the decree of Moulvi A); Ahmed, Officiating Subordinate Judge 
of District Rungpur, dated the 1st March, 1909, reversing that of Babu Jatindra 
Ohandra Bose, Munsiff, 2nd Oonrt of Kurigram, dated the 20th March, 1904, 


(1) (1844) 8 Moo. T. A. 261; 6 W. R. P,O, 48, 
(2) (1869) 7 B. L, B, 162; 12 W, B, 498. 
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same rights as the lease granted to the original tenants and if 
the assignees of such successor were recognised and were dealt 
with in the same way as the original lessees themselves, the 
presumption might then arise that the instrument was intended 
to create an estate of inheritance transferable by the holders 
thereof for the time being.’ He remanded the case to the lower 
appellate Court to come to a finding on this point, namely, 
whether having regard to the conduct of the parties, the lease 
should be regarded as creating an estate of inheritance which 
was therefore transferable. If this interest was transferable, then 
the plaintiff was entitled to succeed; if not, he was not so 
entitled. 

On the case going back on remand, the learned Subordinate 
Judge:held that the conduct of the parties showed that the 
tenancy created by the lease was transferable and heritable 
within its term. He based this decision on the fact that one 
transfer had been recognised by the then landlord and also on the 
fact that " for about 14 years the successors and transferees of 
the lessees were in possession and paid rent without being 
questioned of their rights.” 

It has been argued on behalf of the appellant that these 
premises do not justify the conclusion at which the learned 
Subordinate Judge has arrived: and reference has been made 
to the case of Milratan Mandal x. Ismail Khan Mahomed (1). 

Now, no doubt, the evidence that has been adduced in this 
case is far inferior to that adduced in the case of Ni? Ratan 
Mandal v. Ismail Khan Mahomea (1). That, however, was a 
regular appeal in which this tenant was entitled to go into the 
evidence andto weigh it. It appears tome that the question 
raised in this appeal is one merely of weighing evidence. The 
“ facts on which the learned Subordinate Judge relies were evidence, 
so far as they went, in favour of the conclusion at which he has 
arrived. It must be conceded that they were not strong 
evidence ; but itis not, in my opinion, within my power to 
weigh the evidence myself or to say that the Court below attached 
undue importance to it. 

It has also been argued that the learned Subordinate Judge 
misconstrued Exhibit 3 which indicated a recognition of a 
transfer of the tenancy, not by the appellant who was the saradar 
of the land, but by the dar-tjaradar. I donot think, however, 
t-hat the lower appellate Court was misled in this matter. No 


(1) (1904) I. L, B, 82 Cale. §1, 
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OIVIL, doubt, he uses the word “saradar” but he goes on tosay: "It 
1913. is contended that unless the plaintiff shows that the sjaradar had 
Khitish Chandra power to recoginse the transfer and to effect a mutation of name, 
it has no binding force against the landlord defendant.” So that 
aan if is quite clear that he fully realised that the syaradar who 
Come, J. granted Exhibit 3 was quite a different person from the landlord 
TT defendant. I do not think, therefore, that he has misconstrued 
this document or misunderstood its effect; and that being so, 
I cannot say that he has committed any error which can be 
corrected by me in second appeal. 
The appeal accordingly must be dismissed with costs. 
Against this decision, the defendant appealed under section 15 
of the Letters Patent. 
Babus Dwarke Nath Chuckerbutty and Priya—Sanker—— 
Masumdar for the Appellant. 
Babu Purna Chunder Roy for the Repondents. 
The judgment of the Court was deliverd by 


t. 
Bhikan, 


July, 8 Jenkins C. J.—This is a suit to recover possession of land. 
The plaintifs based their title on a lease, creating a term for 
one hundred and five years, running from 1862 to 1967. If 
they acquired the righls created by that lease, then unquestion- 
ably they are entitled to succeed in this suit. They are resisted 
by the reversioner on the lease who claims that the interest 
under the lease was neither heritable nor transferable. The 
case came before this Court and was heard by Mr. Justice 
Sarada Charan Mittra sitting singly. He remanded the case 
for the ditermination of the ques:ion as to the interpretation 
of the document in the light of the conduct of the parties, 
and in this he seems to have had in view the interpretation of 
the document in relation to heritability as also transferability. 
So far as the heritability is concerned, I think there was no _ 
necessity to send back thecase, for it has been decided by the 
Privy Council in Maharaja Tej Chand Bahadur’s case, (1), 
that where, as here, there is a definite term, it is heritable. 

The only question then is whether it is transferable. The 
lease was apparently granted for general purposes and fora 
term of no less than 105 years. These facts might perhaps 
be considered as themselves sufficient to show that the interest 
was assignable, as was the view of Sir Barnes Peacock in 
Bent Madhab Banerjee’s case (2), where the circumstances 

. Were somewhat similar to the present, But over and above 


(1) (1844) 3 M. I. A. 261. (2) (1869) 7 B, L. E, 162, 


Vor. XIX.) HIGH COURT, 

that, we have here the fact that the Subordinate Judge has 
held that the couduct of the parties points to its having been 
regarded on both sides as transferable and treated as such. It 
seems to me, therefore, that the plaintiffs have made out their 
case, and are entitled to a decree for possession. This has 
been awarded to them by the Subordinate Judge, and we 
must therefore dismiss the appeal, and agree with Mr. Justice 
Coxe in confirming the decree of the lower appellate Court. 

The appellant must pay the costs of this appeal. 


A. T. N. Appeal dismissed, 





Before Sir Lawrence Fenkins, R.C.L.E.. Chief Fustice, 
and Str Asutosh Mookerjee, Knight, Fudge. 


UMA SINGH AND OTHERS 
v 


RAI TARINI PROSAD BAHADUR.* 


Rent, enhancement of—Bengal Tenanoy Act {VILI of 1885), Seo. 52, 
Sub-seo (6 )— Consolidated rent, 


If it 13 found that the Court is entitled to make a presumption under sub- 
seation (6) of section 52 of the Bengal Tenancy Act, then the rent is to be 
determined by reference to the area and the rent is not a consolidated one, 

Appeal by the Defendants, 

Proceedings under section 105 of the Bengal Tenancy Act 
for settlement of rent. 

The Court below decided in favour of the plaintiff. The 
defendants appealed to the High Court. 

The appeal came on for hearing on the 17th May ,1912. 

Babus Foges Chunder Roy and Khetter Mohun Sen for the 
Appellants. 

Babus Dwarka Nath 
Sinha for the Respondent. 

The following judgment was delivered by 


N. Chatterjea J.—This appeal arises out of proceedings 
for settlement of rent under sectiOn 105 of the Bengal Tenancy 
Act. The tenants are the appellants and two grounds have been 
urged in support of the appeal. 

The first is that the special Judge has misunderstood the pro- 
visions of section 52 sub-section (6) and that he has not properly 


Chuckerbutty and Nares Chunder 
C. A, V, 


* Letters Patent Appeal No. 60 of 1912, against the decision of Mr. Justice 
N. Chatterjea, dated the 2nd July 1912, in Appeal from Appellate Deorea 
No, 2487 of 1910, against the decree of J.O. Twidell, Beg, Distriot Judge of 
Bhagalpur, dated the 20th April, 1910, affirming that of Babu 8, O. Ohucker- 
butty, Settlement Officer at Oamp Kharıa, dated the 16th October, 1909. 
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considered all the elements which must be established under 
section 52 of the Bengal Tenancy Act before additional rent can 
be assessed in respect of excess lands, and the second that the 
special Judge has not considered the question whether apart 
from the provisons of section so of the Bengal Tenancy Act the 
facts proved in the case give rise to an inference that the rents 
of the tenants were fixed in perpetuity. 


As regards the first contention I do not think that the 
special Judge has misunderstood the provisions of sub-section 6 
of section 52 of the Bengal Tenancy Act. In order to entitle 
a landlord to claim additional rent in respect of excess lands 
he must establish that the tenant is in possession of lands in 
excess of those for which he is paying rent. The fact that 
the tenant is in possession of lands in excess of the area 
entered in the zemindary papers and in his rent receipts would 
not necessarily prove that he holds lands in excess of the 
area for which rent is paid by him. It must be shown that the 
settlement was made on the pasis of a measurement which ona 
fresh measurement made by the same length of measure it has 
been found that the land in excess of the area let out to him. 
Accordingly the landlord has to prove in each case that the area 
entered inthe Zemindari papers or rent receipts was so entered 
after actual measurement. Sub-section 6 ofsection 52 of the Bengal 
Tenancy Act however provides that ifthe landlord proves that 
at the time the measurement on which the claim is based was 
made there existed a practice of settlement being made after 
measurement of the land assessed with rent it may be presumed 
that the area specified in the counterfoil rent receipt was entered 
in it after measur@pnt. So that if the landlord can prove such 
a practice it will be presumed that the area entered in the rent 
receipt was entered after measurement: though he is not able to 
prove that as a matter of fact the lands in the particular case 
were settled after measurement. It was contended on behalf of 
the appellant that all that sub-section 6 means is that if the 
practice mentioned therein is proved, it is to be psesumed that 
the entry in the last dakAtia or kabulrat in a series of adjustment 
of rents is to be presumed to have been made after measurement 
and not that the original settlement was so made. But if there 
is no adjustment subsequent to the original settlement and a 
practice is proved to have existed at that time, the presumption 
would apply to the original settlement and it does not appear 
that in the present case there was any subsequent adjustment. 


Vou. XIX.) HIGH COURT. 


Assuming that there was any it would not in my opinion 
make any differeuce, because if the last entry is to be presumed to 
have been made after measurement (it being proved that there 
was a practice at the time of settlement after measurement), 
aud by the present measurement by the same length of 
measure the land is found to be in excess the landlord will 
be entitled to additional rent unless it is shown that the rent was 
a consolidated one, ; 

The present case does not rest on presumption alone. The 
learned Judge finds that there is evidence of practice of settle- 
ment after measurement and though the evidence was not 
very strong it has received the strongest possible corrobora- 
tion from admissions by certain tenants themselves who were 
examined as witnesses in the case which whether they amount 
to admissions of actual measurement or not certainly show 
‘that the areas as entered in the landlord’s papers were found 
by the tenants themselves to be correct. He also finds that the 
rents paid by the tenants were paid ppon the areas as shown in 
the landlord's papers. The findings of the Courts below are 
conclusive upon this matter. 

The learned pleader for the appellant however contended 
that the mere fact of a presumption arising under sub-section 6 
of section 52 of the Bengal Tenancy Act as to the settlement 
having been made after measurement would not be sufficient 
to establish excess area and that the special Judge should 
have considered whether the other elements of section s2 had 
been established, for instance, whether the rent was a consoli- 
dated rent for an area within the specified boundaries irrespec- 
tive of its precise quantity at the inception of the tenancy 
but the Court is to go into the questions mentioned in sub- 
section 2 of section 52 if so required by any party to the suil. 
It was for the tenants to raise such questions but no such 
question appears to have been raised in the Courts below. 
In the case of Lukhi Narain Serowjt v. Sri Ram Chandra 
Bhuiya (1) where a landlord proved that lands were once 
measured according to a known standard, that the rent was 
assessed on that measurement, that the area as well as the rent 
payable was entered in the Aadu/sats and that the area of the 
lands measured by the same standard was in excess of the 
original area, it was held that unless it were established that the 
rent payable was a consolidated rent within specified boundaries 
irrespective of the precise quantity, the landlord was entitled 


(1) (1811) 15 0. W. N. 921, 
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to claim additional rent. The principle laid down above applies 
to the present case. 

Besides the Court of appeal below has come to the conclu- 
sion that rents were paid with reference to the areas shown 
in the landlord’s papers which negatives the suggestion of the 
rent having been a consolidated one irrespective of the precise 
quantity let out. The first contention accordingly fails. 

It was next contended that the Court below ought to have 
considered the question whether the rent was fixed in perpetuity 
from the time it was being paid at an uniform rate though the 
Original rent might have been varied or the holding might have 
come into existence after the permanent settlement. 

It is true a presumption as to fixity of rent may be drawn 
from long and uniform payment of rent apart from and indepen- 
dently of the provisions of section 50 of the Bengal Tenancy Act. 
But no such question was raised inthe Courts below. The 
tenants nowhere set up any contract subsequent to the permanent 
settlement whereby the rent was fixed and the Court can not be 
asked to presume a contract where no such contract is set up. 

This contention also therefore fails and the appeal is dis- 
missed with costs. 

Against this decision, the defendant preferred an appeal 
under section 15 of the Letters Patent. 

Babus Umakali Mookerjee, Foges Chunder Roy, Khetter 
Mohan Sen and Ambicapada Chowdhry for the Appellants, 

Babus Dwarka Nath Chuckerbutty, Nares Chunder Sinha, 
Upendra Nath Mookerjee, Fanokt Nath Pal and Arrbhusan 
Dutt for the Respondents. 

The judgment of the Court was delivered by 


Jenkins C. J.—It appears to us that this is really a very 
simple case and one which we can dispose of very briefly: If 
once it be held that the Court was entitled to make the presump- 
tion permitted though not made obligatory, by sub-section (6), 
it follows that the rent is one to be determined by reference to 
the area and is not a consolidated rent. The first point there- 
fore to determine is whether the Court was entitled to make 
the presumption; we think it was. If that be so, we think 
there is an end of the case because it supports the conclusion 
that the rent was not consolidated but one to be determined 
by reference tothe area. The area has been found and justifies 
the conclusion of the lower appellate Court. 

We must, therefore, dismiss the appeal with costs, 

A. T. M. Appeal dismissed, 


Vou. KIK. | HIGH COURT, 


Before Sir Lawrence Fenkins, K.C. L.E. Chief Fustice, 
and Sir Asutosh Mookerjee, Knight, Fudge. 


SHEIKH FAIZU 
v, 
SHEIKH DOMAN.* 
Misjoinder of parties— Suit, dismissal of—Oicil Procedure (ode (Act XIV af 

1882), Seo. 31 —Oivil Proceedure Code (Act V of 1908), O. 1, R. 9, 

A suit by one of the co-sharereain a jote*instituted ata time whon Act 
ATV of 1882 was in force, for a declaration that an entry in the record-of-rights 
to the effeot that the plaintiff and the defendant were joint tenants, was wrong 
on the ground that the plaintiff alone was the tenant and the defendant was his 
sab-tenant, is bad for misjoinder of parties, 

Section 31 of the Oode of O1vil Procedure of 1882 whioh did not contain 
g saving clause in favour of non-joinder of parties as Order 1, Rule 9 of the 
Code of 1908, is applicable to such a suit 

Appeal by the Defendant, 

Suit for a declaration that the plaintiff is sole tenant of a 
certain jote and that the entry in the record-of-rights that the 
plaintiff and the defendant were joint tenants, is wrong. 

In the written statement, it was objected inter aha that the 
suit was bad for non-joinder of plaintiff’s sister and mother, who 
were co-sharers with him. An issue on the point was raised 
and the first Court after holding that the suit was not bad for 
non-joinder, decreed the suit. On appeal the suit was dismissed 


a 


on the ground that the plaintiff’s sister and mother who were ° 


co-sharers with him, were not made parties. 

The plaintiff then appealed to the High Court. 

Babu Monmotho Nath Mukherjee for the Appellant. 

Babu Fyotis Chandra Sarkar (for Moulvi Serajul Islam) for 
the Respondent. 

The following judgment was delivered by 


Carnduff J—This appeal arises out of a suit instituted in 
consequence of an entry in a record-of-rights to the effect that 
the plaintiff and the defendant are jointly tenants of a certain 
jote. The plaintiff’s case is that he alone is the tenant of the fote, 
and that the defendant is his sub-tenant and not his co-sharer. 
The first Court decreed the suit, declaring the plaintiff’s right to, 
and possession of the jofe and ordering the record to be corrected 
by the expunction of the defendant’s name as aco-sharer. On 


* Letters Patent Appeal No 4 of 1912, against the decision of Mr. Justice 
Caroduff, dated the 5th December, 1911, in Appeal from Appellate Decree 
No 8183 of 1909, against the decreaof Babu J N Mitra, Additional Subordinate 
Jadge of Bhagalpur, dated the 18th September, 1909, reversing that of Babu 
"Abinas Ohandra Nag, Mansiff of Banke, dated the 13th January, 1909, 
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appeal the suit has been dismissed on the ground that it had 
transpired that the plaintiff’s sisters were alive and were co- 
sharers with him, and that the suit must fail because they had 
not been joined as parties. 

The plaintiff now appeals to this Court. It appears that 
the objection of non-joinder was taken in the written statement 
and an issue on the point was raised in the Court of first instance, 
The learned Munsiff held, that the sisters were ‘not necessary 
parties and the suit proceeded accordingly; but the learned 
Subordinate Judge has, as has been indicated already, taken the 
opposite view. It seems to me that this is eminently a case 
in which Order 1, Rule 9, should have been applied; and that 
suit ought not to have-been allowed by the appellate Court to 
be defeated by reason of the so called non-joinder, Regard being 
had to the frame of the suit, the sisters were not, I am inclined 
to think, necessary parties. The defence was that the defendant 
and the plaintiffs father bad obtained a joint settlement of the 
land; while the plaintiff's case was that the defendant had 
obtained a sub-settlement of the land from him. The defendant, 
it may also be mentioned, is the husband of one of the sisters 
of the plaintiffs. Moreover, if the sisters were necessary parties, 
then I think the learned Subordinate Judge ought to have given 
to the plaintiff an opportunity for remedying the defect. On 
behalf of the respondent it has been urged before me that the 
suit was dismissed by the appellate Court, not for non-joinder 
of parties, but because ‘the plaintiff had failed to establish his 
case, which was one of exclusive right to the land. I am unable, 
however, to take this view, having regard to the frame of the 
suit and the pleadings. 

The result therefore is that this appeal must be allowed, the 
decree of the lower appellate Court set aside, and the case 
remanded to that Court to be disposed of anew. The costs of. 
of this appeal will be borne by the respondents. 

Against this decision, the defendants preferred an appeal 
under section 15 of the Letters Patent. ; 

Babu Fyotts Chandra Sarkar for the Appellant. 

Babu Monmotho Nath Mukherjee for the Respondent. 

The judgment of the Court was delivered by 


Jenkins C. J.—This is a suit whereby one of many sharers 


‘claims a declaration of his exclusive right to certain property. 


He has omitted to join his sisters and his mother who apparently 
are his co-sharers, There is apt to be some sinister motive 


Vou. XIX.] HIGH COURT. 


in attempts of this kind, and this case does not in our opinion fall 
within Order 1, Rule 9 of the present Civil Procedure Code. We 
say this because Order 1, Rule 9 did not apply to the suit at the 
time when it was instituted but section 31 of the Code of 1882, 
which did not contain a saving clause in favour of non-joinder. 
But more than that, on the merits it appears to us that the 
plaintiff is not a person who is entitled to the declaration that 
he seeks first, because he is not exclusively entitled to the pro- 
perty, and secondly, because it was wrong to have omitted to 
join his co-sbarers. 

We must therefore set aside the judgment of Mr. Justice 
Carnduff and restore the decree of the lower appellate Court. 
The appellant is entitled to his costs of both appeals in this 
Court, 


A. T. M, Appeal allowed, 


Before Sir Lawrence Fenkins, K. C. d. E., Chief Fustice and 
Mr. Fustice D. Chatterjee, 


NANDA KUMAR HOWLADAR 
v 


RAM KISHORE KABIRAJ AND OTHERS." 


Res judicata— Rent, axit for— Decision of title—Subsequent suit for title— Suit to 
set aside decrea— Fraud- Pleading — Proof, necessary~—Burden of proof— 
Eeidence Act (I of 1872), Seo, 44, 


Per ouriam The decision in the previous suit for rent that A held certain 
lands as tenant of B, operates as res judicata in a subsequent sult by B against 
A for a declaration that the rent decree obtained by the latter was inoperative 
and that the plaintiff (B) was in possession of the said lands not as tenant of A 
but in his own right, 


- 


Per Jenkins, C. J. The jurisdiction to impugn a previous dcoree for fraud 
is to be exercised with care and reserve, as it would be highly detrimental to 
encourage the idea in tho litigant that the final judgment in n suit is to be 
merely a prelude to further litigation. 


Fraud must be established by proof before the propriety of the prior deorece 
can be investigated, 


Decrees may be (1) by consent (2) em parte or (3) after contest, apparent 
or real ; and though each is Hable to be attacked for fraud, the character of the 
fraud would vary with the circumstances of eaoh case, One who seeka to 
ympugn a decree passed after contest, takes on himself a very heavy burden, 
and it is not satisfied by merely inducing the Court to come to the conclusion 

“ Letters Patent Appeal No, 47 of 1918, against the decision of Mr. Justico 
Chapman, dated the 17th March, 1913, in Appeal from Appellate Decree No, 182 
of 1911, against tha decree of Babu R., K. Nag, Subordinate Judge, 2nd Court, of 


Backergunge, dated the 10th November, 1910, reversing that of Babu Basant 
Kumar Pal, Munsiff, 8rd Court, Patuakhali, dated the 80th September, 1909. 
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that the appreciation of the evidence and the ultimate decision in the former 
suit was erroneous. 

A prior judgment cannot be upsct on the mere general allegation of fraud 
or collusion ; it must be shown how, when, where, and in what way, the fraud 
was committed, 

Shedden v, Patrick (1) referred to. 

The frand vitiating a decree must be actual positive fraud, a meditated 
and intentional contrivance to keep the parties nnd the Court in ignorance of 
the real facts of the case and obtaining that decree by that contrivance. 

Patoh v. Ward (2) followed. 

Appeal by Plaintiff No. 1. 

Suit for a declaration that a rent decree obtained by 
defendant No. 1 was inoperative and that the plaintiffs were in 
possession of the land not as the tenants of defendant No, 1 
but in their own right. 

Defendant No. 1 after obtaining an entry in the Settlement ` 
Record, of his name as Aow/adar, sued the plaintiffs for rent 
and obtained a decree. The question in issue in that suit was 
whether the present plaintiffs held the lands as the tenants of 
defendant No. 1 or in an independent capacity. The question 
in issue in the present suit was whether that decision operated 
as res judicata, It was contended by the plaintiff in the present . 
suit, firstly, that the decree in the rent suit was obtained by 
means of perjured evidence known to the plaintiff (#.¢.,-defendant 


- No. 1 in the present suit) in that suit and hence it was a fraud 


on the Court and was therefore inoperative ; and, secondly, that 
the decision inthe rent suit as to title could not operate as 
res judicata, as the question of title was incidentally in issue. 
The Court of first instance dismissed the suit; this decree was 
reversed on appeal. Defendant No.1 appealed to the High 
Court. 

The appeal came on for hearing on the roth March, 1913. 

Babus Dwarka Nath Chuckerbutty and Gunada Churn Sen 
for the Appellant. i 

Babu Brojendra Nath Chatterjee for the Respondent. 


C. A. V, 
The following judgment was delivered by 


Chapman J.—Defendant No. 1 appeals. The plaintiffs are 
the holders of a six annas share of a tenure. The tenure has 
been partitioned. The plaintiffs’ case was that they were in 
immediate possession of all the lands allotted to their six annas 
share and that in spite of this the defendant No. 1 fraudulently 


(1) (1851) 1 Macqueen 535. (2) (1867) L. B, 3 Ch, App, 208. 


a 


be 


Vou, KIK.) HIGH COURT. 


— 


obtained an entry in the Settlement Record to the effect that 
he the defendant No. 1 held a sub-tenure under the plaintiffs 
and that the plaintiffs were in cultivating possession of the land 
as his, the defendant No. 1’s tenants. After obtaining this entry 
in the settlement record the defendant No. r sued the plaintiffs 
for rent and obtained a decree. The present suit was for a 
declaration that the rent decree obtained by defendant No. I 
was inoperative and that the plaintifs were in possession of the 
land not as the tenants of defendant No. 4 but in their own right 
as tenure-holders. The learned Subordinate J udge has decreed 
the plaintiffs’ suit. 

Defendant No. 1 appeals and contends that the suit was 
barred by reason of the previous decisions in the suit for rent. 
The contention must in my opinion prevail. The question at 
issue in the rent suit was whether the present plaintiff held the 
land as the tenants of defendant No. 1 or in an independent 
capacity. That is exactly the same issue that was raised in the 


present suit. I am aware that the Court has always been slow ` 
to treat a decision in a suit for rent as res judicata upon a` 


question of title and I have endeavoured to distinguish the 
question decided in the rent suit from the question raised in the 
present suit but have been unable to do so. 

It is then contended that the plaintiff- was entitled in the 


present suit to assail the decision in the rent suit upon the - 


grounds that that decision was based upon an entry in the 
Settlement Record which was obtained by fraudulent means, 
But the issue whether the entry was obtained fraudulently or not 
was expressly raised and decided in the rent suit and cannot in 
my opinion be re-opened. I hold this view quite independently 
of the principle which has been laid down in this Court that a 
decree cannot be assailed collaterally merely upon the ground 
that it is based upon perjured evidence. 

The result is that the judgment and decree of the learned 
Subordinate Judge are set aside and the suit dismissed with costs 
in all Courts. 

Against this decision, plaintiff No. 1 appealed under 
section 15 of the Letters Patent. 

Babu Brogendra Nath Chatterjee for the Appellants. 

Babu Gunada Churn Sen for the Respondent. 

The judgments of the Court were as follows : 


Jenkins C, J.—By this suit the plaintiffs seek to establish 
their title to land. The first defendant contends that the 
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validity of this title has been decided adversely to the plaintiffs 
by the decree of a competent Court in a previous suit between 
the same parties, and so cannot now be tried. 


The plaintiffs reply that the previous decree cannot support 
the plea of res judicata, and, alternatively, that it was obtained 
by fraud. Mr. Justice Chapman reversing the decree of the 
lower appellate Court, held that the decree in the previous suit 
supports the plea of res judicata and that there 1s no evidence 
that the decree was obtafned by fraud. From this judgment 
the present appeal has been preferred. The jurisdiction to 
impugn a previous decree for fraud is beyond question ; itis 
recognised by section 44 of the Evidence Act and is confirmed by 
a long line of authority. But it is a jurisdiction to be exercised 
with care and reserve, for it would be highly detrimental to 
encourage the idea in litigants that the final judgment in a suit 
is to be merely a prelude to further litigation. The fraud used 
in obtaining the decree being the principal point in issue, it is 
necessary to establish it by proof before the propriety of the 
prior decree can be investigated (Milford on Pleadings 113). 
Decrees may be (1) by consent (2) ex parte or (3) after contest, 
apparent or real; and though each is liable to be attacked for 
fraud, the character of the fraud would vary with the circum- 
stances of each case. One who seeks to impugn a decree passed 
after contest takes on himself a very heavy burden, and it is not 
satisfied by merely inducing the Court to come to the conclusion 
that the appreciation of the evidence and the ultimate decision 
in the former suit was erroneous. A prior judgment, it has been 
said, cannot be upset on a mere general allegation of fraud or 
collusion ; it must be shown how, when, where, and in what way 
the fraud was committed: Shedden v. Patrick (1). Sir John 
Rolt L. J. in Patch v. Ward (2), discussing what is meant by 
fraud when it is said that a decree may be impeached for fraud, 
said, “the fraud must be actual positive fraud, a meditated and 
intentional contrivance to keep the parties and the Court in 
ignorance of the real facts of the case and obtaining that decree 
by that contrivance.” And Lord Selbourne in Ochtendein v, 
Papelier (3), quotes as sound law the dicium of Chief Justice 
DeGrey in the Duches of Kingston's case (4) that a judgment, 


“like all other acts of the highest judicial authority is impeachable 


(1) (1854) 1 Macqueen 535. (2) (1867) L. B, 8 Ch. App, 203. 
(3) (1873) L. R. 8 Ch, App. 696 (698). 
(4) (1776) 2 Sm, L, O. (6th Ed) 679 ; 20 How, 8t. Tr 6445; 1 Leach. O, C. 146. 


Vor, XIX.) nial covkt, 


from without ; although it is not permitted to show that the 
Court was mistaken, ıt may be shown that they were misled.” 

Both suits now under consideration turn on the existence or 
non-existence of an alleged nim-howla, a question of fact to be 
determined largely by -the appreciation of evidence. The 
Munsiff in the former suit affirmed the existence of the nzm-howda, 
and from his decision no appeal was preferred. 

In this suit the Court of first instance came to the same 
conclusion on the evidence in this case. The lower Court of 
appeal, however, for some reason did not agree with this 
appreciation of the evidence and therefore held the decree in the 
former suit fraudulent. There is, however, no suggestion 
that the decree in the previous suit was fictitious or that the 
plaintiffs in this suit were prevented by any contrivance from 
placing before the Court in the former suit any materials relevant 
to the issue, nor has there been any subsequent discovery of 
evidence that goes to show fraud, or that the Court was misled 
in the former suit. In effect, when f@ualysed, the judgment of the 
lower appellate Court is no more than a retrial of the merits of 
the original suit and a determination that the Judge who 
decided that suit was mistaken, But the Courtin this suit has no 
jurisdiction to decide on the merits of the former judgment ; 
its function was to decide whether that judgment was vititated 
by fraud, 

There, therefore, was an error of law committed by the 
lower appellate Court and Chapman J. rightly reversed its decree, 
for, as fraud was not proved, the prior decree sufficiently supports 
the plea of res judicata. 

The appeal must, therefore, be dismissed with costs. 


D. Chatterjee J.—The fraud alleged in this case was the 
wrongful procurement by the defendant of the entry of the 
ntm-howla in the record-of-rights, The same allegation was 
made in the rent suit, and the matter was adjudicated upon in 
the presence of both parties. It was a matter substantially in 
issue in that case and I think it would be clearly offending 
against the rule of res judicata to allow the plaintiff to re-open 
that question. 

I agree therefore in dismissing this appeal. 


A T. M. Appeal dismissed, 
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Before Sir Lawrence Fenkins, K.C. L.E., Chief Fustice, and 
Sir Asutosh Mookerjee, Knight, Fudge. 


SHEIKH SANOO AND ANOTHER 
v 


MUHAMMAD SABED.* 


dgectment, suit for Unauthorised sale of a plot within the holding —Recagnilion 
by landlord, effect of. 


A certain holding within which the disputed land was situate, belonged 
equally to two persons A and B. A sold the whole plot to the plaintiff. Subse- 
quently B sold half of it to the defendant. The plaintiffs purchase was 
recognised by the landlord ; that of the defendunt’s was not recognised : 

Held, that the transfer in favour of the plaintiff, ıt effective at all, operated 
to the extent of the half share, 


That ıt was not competent to the landlord to recognise the plaintiff to 

the detriment of the defendant, 

Appeal by the Defendant. 

Suit for declaration of title to and recovery of possession 
of land. 

The Court of first instance decreed the suit. This decree 
was on appeal reversed. The plaintiff preferred an appeal to 
the High Court, 


Mr. Z. R. Zahed and Moulvi Auruddin Ahmed for the 
Appellant. 


Babu Debendra Chandra Mullick for the Respondents. 
The following judgment was delivered by 


Coxe J.—The facts found by the Courts below in this case- 
were that the holding within which the land in suit was situated, 
belonged equally to two persons named Mathur Nath and 
Shyama Sundari. Mathur sold the whole plot to the plaintiff in 
Kartick 1313. Shyama Sundari sold half of it to the defendants 
in Pous 1313. The plaintiff’s purchase was recognised by the 
landlord ; that of the defendants was not recognised. I am 
informed that this recognition was two months after the sales. 
The learned Additional Judge in the Court below declined to 
give the plaintiff a decree for recovery of the land. He says 
“Mathur and his brother, or Mathur alone admittedly occupies 
the holding mznus the disputed plot. There has been no 
abandonment of the holding by the original tenant or tenants 


* Letters Patent Appeal No, 28 of 1912, against the decision of Mr Justice 
Ooxe, dated the Ist February, 1912, in Appeal from Appellate Decree No. 3168 
of 1909, against the decree of Raj Krishna Banerjee Esq., Officiating Additional 
Distriot Judge of Dacca, dated the lth September, 1209, reversing that of 
o Moti Lal Roy, Manaf, 2nd Court of Manickgunj, dated the 16th Maroh, 
1909, 


VoL. AlA.) HIGH COURT, 


and that consequently the landlord’s right of re-entry did not 
arise. J am therefore of opinion that the landlord’s recognition 
of the plaintifl’s right is of no avail whatsoever.” 

But clearly this view is erroneous. The tenant certainly 
cannot abandon a portion of his holding without the landlord's 
consent because such an abandonment would necessarily involve 
a sub-division of the holding to which the landlord’s assent is 
essential. But where, as in this case, the landlord has recognised 
the sale of a portion of the holding ‘and has thereby obviously 
agreed to a sub-division of the holding, the fact that the original 
tenant occupies the portion of the holding which has not been 
abandoned, does not invalidate the landlord’s right to recognise 
a new tenant for the other portion. It may be open to doubt 
whether Shyama Sundari is in any way bound by the sale of 
the entire holding by her brother-in-law. She is no party to 
this case and no decision can be arrived at in this case which 
will have a binding effect on her. But so far as the defendant 
is concerned, it is his case, as sef out in the written statement, 
that he is in possession of the plot and that therefore presum- 
ably his vendor, Shyama Sundari isnot. That being so, both 
the original tenants having, on the pleadings of the parties, 
given up all concern with this particular plot and the landlords 
having recognised the sub-division of the holding and recognised 
the plaintiff’s purchase of this portion of it, it appears to me 
that the plaintiff’s claim to the land, cannot be questioned. 

Accordingly the appeal will be decreed, the judgment of 
the learned Additional Judge set aside and that of the Munsiff 
restored. The plaintiff will be entitled to costs of this Court 
and of the lower appellate Court. 

Against this decision, the defendants preferred an appeal 
under section 15 of the Letters Patent. 

“Babu Debendra Chandia Mullick for the Appellants. 

Mr. Z.°R. Zaked and Moulvt Nuruddin Ahmed for the 
Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiff in a suit 
for declaration of title to and recovery of possession of land. 

The plaintiff stated in the plaint that the land in dispute 
was included in -a Jože of one Mathura Nath Chowdhry that he 
had purchased it on the 6th of November 1906, and that subse- 
quently he got his purchase recognized by the superior landlord 
op the 14th of November 1907. On the 17th of December 1906, 
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the defendants purchased a half share of the Jand from the 
co-sharer of the vendor of the plaintiff. It has been found by 
all the Courts below that the vendor of the plaintiff was not 
the sole owner and that consequently the transfer in favour of 
the plaintiff, if operative at all, operated to the extent of the 
half share. But the plaintiff relies upon the recognition by the 
superior landlord. In our opinion it is impossible for the plain- 
tiff to succeed on the strength of this recognition. It is plain 
from the first and second paragraphs of the plaint that the 
land did not constitute the entire holding cf Mathura Nath 
Chowdhry but formed only a part thereof. Consequently when 
this portion was transfered, it was not competent to the landlord 
to recognize the plaintiff to the detriment of the defendant. 
If the entire holding had been abandoned, the position of the 
parties might have been different. 


The result, therefore, is that this appeal must be allowed, 
the decree of Mr. Justice Coxę set aside and that of the Subordi- 
nate Judge restored. This order will carry costs of both the 
appeals in this Court. 


A. T.M. i Appeal allowed. 


Before Sir Lawrence Fenkins, K.CLE., Chief Fustice and 
Sir Asutosh Mookerjee, Knight, Fudge. 


SHEIK ELAHI AND OTHERS 
v 


SHEIK HUKUM alias. MENU.” 


Admissibility in siidence—Amalnama— Regisiration-—Title—Agreament to leasa 
— Registration Aot (XVI of 1908), See, 17 Cl. (h). 


An amalnama after desoribing and setting ont tbe boundaries of the 
land intended to be demised, recited that “according to your prayer, I (that 
ig, the landlord) grant this amalnama to you for erecting houses; nfter re- 
claiming the said homestead you will dwell thereon on payment of rent—from 
year to year to our sarkar. You will abide the survey and settlement. 
Within a month on executing a kebuliat yon will take a potta which I shall 
grant :” 

Held, that this was an agreement to lease and was compulsorily registrable, 

Syed SxfdarReza v, Amzad Ali (1) followed, 

Dwarka Nath Saha v. Ledu Stkdar (2) distinguished. 


* Letters Patent Appeal No, 76 of 1912, against the decision of Mr. Justice 
N. Chatterjee, dated the 6th Angust, 1912, in Appeal from Appellate Deorve 
No. 1602 of 1910, against the deoree of Babu Kuishori Lal Sen, Subordinate 
Judge of Dacoa, dated the 4th July 1910, modifying that of Babu Jnanendra 
Chunder Banerjee, Munsiff of Dacca, 8rd Court, dated the 15th July, 1909. 


(P (1881) I, L.B 7 Cale. 703. 2); (1906) I. L. R, 38 Calo, 602. 


Vou. XIX.) HIGH COURT, 


Section 17, OL (A) of the Indian Registration Act was not applicable, as the 
parties intended that the title of the grantee should commence as soon as posses- 
sion was taken under the amalnama, 

Narayanan Chetty v. Wutkiar Sercai (1) followed, 

Champak Latika v Nafar Chandra Pal OhowdAury (2) explained. 

Appeal by the Defendants. 

Suit for recovery of possession of the disputed lands on the 
ground that they formed parts of his holding. The defence was 
that the lands appertained to the defendant’s holding. In support 
of the plaintiff’s case, along with other evidence, an unregistered 
amalnama was filed on behalf of the plaintiff. The Court of 
first instance passed a modified decree. On appeal the lower 
appellate Court dismissed the suit with the exception of certain 
plots admitted by the defendants to belong to the plaintiff. 
The plaintiff appeals to the High Court. 

Babu Harendra Narayan Mstter for the Appellant. 


Babu Gopal Chunder Das for the Respondents, 

The following judgment was delivered by 

N. Chatterjea J.—The plaintiff appellant sued to recover 
possession of the lands in dispute as forming parts of his holding. 

The defence was that the lands appertained to the defen- 
dant’s holding. 

The Court of first instance decreed the plaintiffs suit except 
with respect to plot No. 3. 

On appeal the lower appellate Court dismissed the suit with 
the exception of certain plots admitted by the defendants to 
belong to the plaintiff. 

In support of the plaintifs case, along with other evidence 
an amalnama was filed on behalf of the plaintiff. That amal- 
nama has been held to be inadmissible in evidence by the lower 
appellate Court for want of registration. 

From the amal/nama it appears that permission was granted 
by the landlord to the tenant to occupy the land preliminary 
to the final lease which was to be executed within a month from 
the date of the ama/nama and upon reading it, as a whole, it 
appears to me that it did mot require registration and that it 
ought to have been held admissible in evidence by the lower 
appellate Court, 

It is contended on behalf of the respondents that even if the 
aimalnama is held admissible in evidence the learned Subordinate 


(1) (1810) I, L. B, 85 Mad, 68. (2) (1910) 18 C, L, J, 800 ; 16 0. W, N, 538. 
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Judge has found that the ¢aAst/der had no authority to make such 
settlement. That however has not been found by him. 

He merely says referring to the evidence of the ¢ahstldar. 
“He does not say that he had no power to make such 
settlements.” 

All that the witness said was that he got no letter of 
authority from the landlord for making the settlements. 

There is no express finding by the lower appellate Court 


“that the éahst/dar had no authority to make this settlement. 


The other facts found by the lower appellate Court, go to 
show that the plaintiff’s title is not proved and that would have 
been conclusive in second appeal, were it not for the fact that 
the learned Subordinate Judge has held the said amalnama 
inadmissible in evidence. 

It is impossible to say what effect might have been given 

by the lower appellate Court had the said amal/nama been 
held admissible in evidence. 
' Under the circumstances the case should go back tothe 
lower appellate Court for further findings. The lower appel- 
late Court will come to a finding upon the evidence on the record 
as to whether the #afsildar had power to grant the amalnama 
if it finds that he had no power, no other question will have to be 
gone into. If however it finds that the Zaksildar had power to 
grant the amal/nama, then it will come toa finding as to the 
title of the plaintiff upon the whole evidence, after taking the 
amalnama into consideration. 

The appeal will remain in the file of this Court and the 
record will be sent down for findings as stated above. The find- 
ings to be returned within the two months of the arrival of the 
record in the lower appellate Court. 

Costs will abide the result. 

Against this decision the defendants preferred an appeal 
under section 15 of the Letters Patent. 

Babu Gopal Chunder Das for the Appellants. 

Babu Karunamoy Bose (with him Babu Harendra Narayan 
Mitter) for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal under clause 15 of the 
Letters Petent against a judgment of Mr. Justice Nalini Ranjan 
Chatterjee in a suit for recovery of possession of land by which 
he has reversed the decision of the Subordinate Judge and 
restored the decree of the Court of first instance, 


Vor, AIK.) HIGH oOURT, 


The substantial question in controversy between the parties 
is whether a document described as an amaluama and granted 
by the landlord to the tenant on the 28th of August 1889 was 
admissible in evidence. The appellant contends that the docu- 
ment is in essence an agreement to lease and is compulsorily 
registrable under section 17 of the Indian Registration Act. 
The respondent contends, on the other hand, that it is not 
an agreement to lease but is a document of the description 
mentioned in clause (4) of section 17 of the Indian Regis- 
tration Act, 1877, 9 

Now, the document first describes the land intended to be 
demised and sets out the boundaries. :It then states that " accord- 
ing to your prayer, I (that is the landlord) grant this amalnama 
to you for erecting houses after reclaiming the said homestead. 
You will dwell thereon on payment of rent Rs, 15-1-10 gundas 
from year to year to our sarkar. You will abide the survey 
and settlement. Within a month on executing a sabultat you 
will take a polah which I shall grant.” It is plain that this is an 
agreement to lease. The land to be demised is accurately 
defined ; the rent is settled and is made payable from year to 
year, and the lease is apparently a lease in perpetuity. Under 
these circumstances we must hold as was ruled by a Full Bench 
of this Court in Syed Sufdar Reza v, Amzad Ah (1), that the 
document was compulsorily registrable. 

Reliance, however, has been placed upon the case of Dwarka 
Nath Saha v. Ledu Sikdar (2) in which it was held that an 
amalnamah was not compulsorily registrable. The terms of the 
document in that case, however, were very different from the 
terms of the instrument now before us, and it is not necessary 
for us to express an opinion upon the question whether or not 
upon the terms of that document the case was correctly decided. 

As regards clause (4) of section 17 of the Indian Registration 
Act, we observe that it is clearly inapplicable. That clause lays 
down that a document not itself creating any title of the value 
of one hundred rupees and upwardsto immovable property, 
but merely creating a right to obtain another document which 
will, when executed, create such title, is not compulsorily registra- 
ble. The document mentioned there is one which does not 
create title, but merely creates aright to obtain a subsequent 
document upon the execution and registration of which the right 
is to commence. In the case before us there is no room for 


(1) (1881) I-L, H. 7 Oale. 703, (2) (1906) IL. L. R, 88 Oale. 50 , 
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controversy that the parties intended that as soon as possession 
was taken under the document of the 28th August 1889, the 
title of the grantee should commence. As a matter of fact no 
subsequent document has been executed and it is not the 
contention of the respondent that his title has not yet com- 
menced by reason of his failure to tender a kabuliat to the land- 
lord and obtain from him a poak. 

The view we take is supported by the decision in Narayanan 
Chetty v. Muthtar Servat (1), and is not opposed to the decision 
in Champak Latika Mitra yv" Nafar Chandra Pal Chowdhry (2), 
where an amainamak was produced at the instance of the land- 
lord and no question was raised as to its admissibility. 

The result, therefore, is that this appeal is allowed, the 
decree of Mr. Justice Chatterjee reversed and that of Subordinate 
Judge restored. This order will carry costs throughout. 


A. T. M Appeal allowed. 


(1) (1910) 1. L, R, B5 Mad, 68, 
(2) (1910) 13 O, L, J, 803 ; 15 O. W. N, 436. 


Vor. XIX.] PRIVY COUNCIL, 


PRIVY COUNCIL. 


PRESENT : Lord Shaw, Lord Moulton, and Mr. Ameer Ali. 


LALA BIRJ LAL 
v. 
MUSAMMAT INDA KUNWAR AND OTHERS 
AND 
LALA BIRJ LAL 
v. 
HET RAM AND OTHERS. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURR FOR 
THE NORTH-WESTERN PROVINCES, ALLAHABAD ] 
Hindu widuw— Alienation— Legal necessity— Ecidence-~Onus—Hecitals 
in mortgages or deeds af sale, 


The onus of supporting a sale from a Hindu widow by showing that it 
was for legal necessity, {a uncoubtedly on the purchaser, who fails to discharge 
that onus by simply relying on the recitals in the sale deed, 

Recitals in mortgages or deeds of sale with regard to the existence of 
legal necessity for the alienation made by a Hindu widow are not evidence 
by themselves of the faot. To substantiate the allegation of the existence 
of legal necessity, there n.ust be some evidence aliunde, 

Consolidated appeals from a judgment and three decrees 
of the High Court at Allahabad, two dated December, 23, 
1909 and the third dated March 8, 1910, reversing a decree 
of the Court of the Subordinate Judge of Bareilly, dated 
November 27, 1907, and partly affirming and partly reversing 
a second decree of the same Court passed on the same date. 

One Lila Dhar a Hindu who died in 1861, was the last 
male owner of Mouza Khilchipur, which was thereafter 
enjoyed jointly by his widow, Rukmin, and his paternal uncle's 
widow, Nimma. In 1802 the two widows jointly sold a to 
biswas (a half) share to one Dhal Chand. In 1871 the three 
executed a usufructuary mortgage in favour of a predecessor 
of the appellant, Birj Lal. Subsequently by several sale 
deeds the two widows sold the equity of redemption in their 
entire half-share to the mortgagee or his successor. After 
Dhal Chand’s death his widow, Bhauna, sold in 1874 the equity 
of redemption in respect of 8 biswas to the successor of the 
mortgagee, and the equity of redemption in respect of the 
remaining 2 biswas was sold in execution of a decree against 
Bhauna, and passed ultimately into the hands of the appellant 
who claimed that he was the absolute owner of the whole 


' 469 


«F, O. 
1913, 
a a 


Norember, 7, 11, 
18, 


$ 


Mranata 


1914. 


Ditata dinaa 


February, 8. 


470 


baam aana 
Birj Lal 
v. 
Inda Kunwar 


THE OALCUTTA IAW JOURNAL, (Vou. XIX 


village. After the death of all three widows the respondents 
Het Ram and others alleged that they were the next rever- 
sioners of Lila Dhar and claimed to set aside all the alienations 
made by his widow and Nimma. They further alleged that 
they were also the next reversioners of Dhal.“Chand and alter- 
natively claimed that, if it be held that they were not the 
next reversioners of Lila Dhar, and for that or any other 
reason the sale to him in 1862 be upheld, then in that case they 
were entitled to recover*from the appellant possession of Dhal 
Chana’s 10, biswas by redeeming that share under the mort- 
gage of 1871 on the ground that the alienations made by his 
widow Bhauna were not binding on them for want of the 
existence of legal necessity. These respondents sold one-half 
of their interest in the village to Inda Kunwar, who brought 
one of thetwo suits giving rise lto these appeals to recover 
possession of that share. l 

The second suit was instituted by the vendors-respondents 
to recover possession of the remaining half-share. ~ 

The appellant denied that Het Ram and others were the 
next reversioners either of Lila Dhar or Dhal Chand, and con- 
tended inter alta that every one of the alienations was for 
egal necessity. The Subordinate Judge found that Het Ram 
and others failed to prove that they were the next reversioners 
of Lila Dhar, but that they (with the exception of one 
Lacchman) were the next reversioners of Dhal Chand. He 
held that the recitals in the sale deed, executed by Dhal 
Chand’s widow of the equity of redemption in respect of 
8 biswas established legal necessity for that sale, but that there 
was no evidence to prove that the sale by auction of the 
remaining two biswas took place in satisfaction of a debt con- 
tracted by Dhal Chand’s widow for legal necessity. He, 
accordingly, made a decree in Inda Kunwar’s suit for the redemp- 
tion of the mortgage of 1871 in respect of 2 biswas and dismissed 
the rest of the claim. He also made a decree dismissing the 
suit of Het Ram and others. 

The High Court, on appeals found that Het Ram and 
others were the next reversioners of Lila Dhar as well as of 
Dhal Chand, and that all the alienations made by the three 
widows were without legal necessity, and decreed both suits. 

The defendant, thereupon appealed to His Majesty in 
Council. 


oe Erle Richards, R. C., and Dube, for the Appellants ; 


Vou. XIX.) PRIVY COUNCIÈ, 


The plaintifs have failed to establish their relationship to 
Lua Dhar and also to prove that Rukmin was alive within 
12 years before suit: Reference was made on this part of the 
suit to Kalka Parshad v. Mathura Farshad (1), Musammat Lal 
Kunwar v. Chiranji Lal (2), Indian Evidence Act, section 32, 
sub-section (5), aud section 108 ; Indian Limitation Act (1908) 
Section 28 and Schedule 1 Art 141 ; and Mitra’s Law of Limita- 
tion, (ed. 1909), Vol. 1, p. 129. 

All the altenations were for legal necessity. The recitals 
in the deed of sale of the equity of redemption in respect of 
& biswas show that there was legal necessity. Reference was 
made to Deputy Commissioner of Khert v. Khanjan Singh (3) ; 
and Mayne’s Hindu Law, yth ed., pp. 840, 854 and 460, 624, 
635 and 349. 

[Mr. Anger Axi referred to Girdharee Lali v. Kantoo Lal (4)). 

DeGruyther, K. C. and F. M. Partké, for Inda Kunwar: 
The plaintiffs have proved, as found by the High Court, that 
Inda Kunwar’s vendors are the nearest reversioners of Lila Dhar 
and that Rukmin was alive within 12 years priorto suit; 
Reference was made to Indian Evidence Act,’section 145; and 
Code of Civil Procedure, 1882, sections 138 and 141. The 
burden of proving legal necessity is on the appellant who has 
not given any evidence thereof. He relies simply upon the 
recitals in the sale deed, but they are not by themselves’ 
evidence of the existence of legal necessity. Reference was made 
to Maheshar Baksh Singh v. Ratan Singh (5) and Mayne’s Hindu‘ 
Law, 7th ed. pp. 852 and 862, 634 and 640. 

The other Respondents did not appear. 

Str Erle Richards, K.C.,in reply referred to the Indian 
Evidence Act, sections TAI and 142. 

The judgment of their Lordships were delivered by 


Mr. Ameer Ali.—The suits which bave given rise to this 
consolidated appeal from three decrees of the High Court of 
Allahabad relate to a property called Movza Khilchipur lying 
in the district of Rae Bareilly in the United Provinces of India. 

The mouza is now in the possession of the defendant 


appellant under a usufructuary mortgage executed in 1871 in, 


favour of his ancestor Madhoram by two Hindu ladies, Rukmin 


(1) (1908) L. R. 35 I. A. 166; I L. R. 30 All. 610; 80. L. J. 417. 
(2) (1009) L. B. 37I AJL: L L R. 32 All 104; 110. L.J. 172, 
(3) (1906; L. R. 34 I. A 72; L D. R. 29 All 83L 

(4) (1874) L B. 11. A, 321 ; 14 B. L, R. 187. 

(5) (1896) L. B. 23 1 CA 57; 1. L. R 28 Calo. 766, 
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and Nimma, and one Dhal Chand. Other titles were created 
subsequently in favour of Madhoram or his son Darbari Lal to 
some of which reference will be made in the course of this 
judgment, But the plaintifi’s claim to possession depends 
principally on their right to redeem the mortgage of 1871. 

Mouza Khilchipur belonged originally to one Kundan Lal ; 
he died many years ago, leaving two sons Mihin Lal and Sham Lal 
who, it is not disputed, were joint in food and estate. Muhin Lal 
died in 1853, and Sham Lal in 1859, leaving his widow Nimma 
and a nephew named Lila Dhar, Mihin Lal’s son. On Sham 
Lal’s death the whole property devolved on Lila Dhar. Lila 
Dhar died in 1861 when Rukmin his widow, became the owner 
taking a widow’s estate under Hindu Law. But although Rukmin 
as the widow of the last full owner was entitled to the entire 
property, it would appear that Sham Lal’s widow claimed, or was 
acknowledged, to possess an equal interest with Rukmin. In 
1862 the two widows jointly sold a half or 10 biswas share of the 
village tó Dhal Chand who is said to have been Rukmin’s 
manager. In 1871, the three, Dhal Chand, Rukmin and Nimma 
executed the usufructuary mortgage referred to above for a period 
of 12 years in respect of the entire mouza represented as 20 
biswas in favour of Madhoram, the conditions being that at 
the end of the term the debt would become satisfied and the 
mortgagors would recover the property without payment of the 
“ principal mortgage money” or interest. Dhal Chand died, 
it is said, in 1873, and in 1874 his widow, Bhauna, sold the 
equity of redemptionin respect of eight biswas out of the Io 
biswas he had acquired from Rukmin and Nimma to the son 
of Madhoram, Durbari Lal, and his widow, Chando, one of the 
defendants in the present suits. The equity of redemption in 
respect of the remaining two biswas was sold in execution of 
a decree against Bhauna, and passed ultimately into the hands 
of the appellant. 

It is unnecessary for the determination of this appeal to 
refer to the subsequent transactions by which Madhoram’s son 
acquired the equity of redemption in respect of the 10 biswas 
that had remained in the hands of Rukmin and Nimma after 
the sale of the moiety to Dhal Chand. 

The Brahman plaintiffs claim to be the reversioners of both 
Lila Dhar and Dhal Chand. They allege that Bhauna, Dhal 
Chand’s widow died in 1905, Nimmain 1906, and Rukmin a 
few years ago, and that upon their respective deaths whatever 
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rights they hid purported to create in favour of Madhoram came to 
an end, and they are entitled to possession of the entire property. 
They have transferred a moiety of the mouza with all the appur- 
tenant rights to Iuda Koer, who brings one suit in respect of 
the share purchased by her, whilst the Brahman plaintiffs have 
sued separately for the other share claimed by them. 

With regard to the 10 biswas Dhal Chand had purchased 
from Rukmin and Nimma, they allege that the sale of the equity 
of redemption in respect of eight biswas by Bhauna was without 
legal necessity and that the execution sale of the two biswas 
was in respect of a personal decree against her, and that, 
consequently, neither transaction is binding against them. 

The contesting defendants, the representatives of Madhoram, 
denied that the Brahman plaintiffs were the reversioners of 
either Lila Dhar or Dhal Chand; that their claim was barred 
by the Statute of Limitations, as Rukmin, the widow of the 
last full owner, died more than 12 years before suit, and that 
even if the Brahman plaintifs were the reversioners of Lila 
Dhar or Dhal Chand, the transactions impugned by them were 
for legal necessity and consequently binding against them. 
The two suits were tried together, and although in consequence 
of the decree of the Subordinate Judge there were three 
separate appeals to the High Court, they were heard together ; 
and subsequently on an application for leave to appeal to His 
Majesty in Council, all three appeals were consolidated. The 
case has thus come before their Lordships as a single consoli- 
dated appeal. Their Lordships propose, therefore, in order 
to avoid confusion, to deal with the two suits as one consoli- 
dated action from the outset. The trial Judge was of opinion 
that the evidence produced to establish the relationship of 
the Brahman plaintiffs to Lila Dhar was wholly untrustworthy. 
He, therefore, did not consider it necessary to enter upon an 
enquiry as to the time of Rukmin’s death. 


He held, however, that the Brahman plaintiffs (save Lach- 
man) were the reversioners of Dhal Chand, being his brother’s 
sons; that the sale of the equity of redemption by Bhauna in 
respect of eight biswas was for legal necessity, but that there was 
no proof that the sale by auction of the two biswas in execu- 
tion of the decree against her was "in satisfaction of a debt 
contracted by her for legal necessity.” He accordingly made 
a decree in Inda Koer’s suit for the redemption of the mort- 
gage of 1871 in respect of two biswas, and dismissed the rest 


473 


P, C. 
1914. 
sangin 
Birj Lal 
t. 
Inda Kunwar, 


Mr, Ameer Ali. 


474 


P. ©, 
1914, 
Bir} Lal 
r 


Inda Kunwar. 


Mr, Ameer AR. 


maan ikan 


taR CALCUTTA LAW JOURNAL. (Vor. XIX.“ 


of her claim as well as the claim of the Brahman plaintifs in 
their suit. 

From these decrees there were, as already observed, three 
appeals to the High Court; one by the defendants in respect 
of the two biswas, and the two others by the two sets of 
plaintiffs, namely, Inda and the Brahmans respectively. 

As regards the relationship of the Brahman plaintiffs to 
Lila Dhar, thelearned Judges of the High Court have come 
to a diametrically opposite cénclusion to the trial Judge. They 
hold that it is satisfactorily established they are the descendants 
of one Bhauna alias Mulo, a daughter of Kundan Lal, and 
therefore related as Bandhus to Lila Dhar, Rukmin’s husband. 
They have further held that the sale by Rukmin and Nimma ' 
in 1862 to Dhal Chand, the mortgage of 1871 by these three to 
Madhoram, and the sale of the equity of redemption by Bhauna, 
Dhal Chand’s widow, in respect of eight biswas, were without 
legal necessity. They have also held that Rukmin was alive 
within 12 years from date of suit. They accordingly reversed 
the decree of the trial Judge by which he had dismissed the 
plaintiffs’ claim in respect of eighteen biswas, and affirming 
his order in respect of the two biswas, made a decree in favour , 
of the plaintiffs in both suits. 

In the present appeal the defendant Birj Lal, the grand- 
son of Madhoram, challenges all the conclusions of the High 
Court. The case as presented at their Lordships’. Bar is divisible 
into two parts, one relating to the reversionary right to Dhal 
Chand’s estate, the other to Lila Dhar's, It is not disputed now 
that the Brahman plaintiffs, including Lachman, are the sons 
of Dhal Chand’s brother, and are, therefore, entitled to his ' 
estate on death in 1905 of his widow Bhauna. The only 
question for determination on the part of the case is whether 
the sale by Bhauna of the equity of redemption in respect of ` 
the eight biswas was for legal necessity. The omus of support- 
ing a sale from a Hindu widow is undoubtedly on the 
purchaser. In the present case the appellant has adduced no 
evidence to prove legal necessity as would bind the husband’s 
estate. He has relied simply on the recitals in the schedule 
attached to the sale deed. Recitals in mortgages or deeds of sale 
with regard to the existence of necessity for the alienation have ` 
never been treated as evidence by themselves of the fact. And 
it has been repeatedly pointed out by this Board that to subs‘an- 
trate the allegation there must be some evidence aliunde, 


Vout. XIX.] PRIVY COUNCIL. 


In these circumstances their Lordships are of opinion 
that the conclusion of the High Court with regard to the sale by 
Bhauna of the equity of redemption in respect of the eight 
biswas is well founded. 

Respecting the other two biswas which belonged to Dhal 
Chand, there is a concurrent finding of fact by the two Courts 
that the decretal debt in execution of which it was sold was 
not for legal necessity. In the result, therefore, as regards the 
share purchased by Dhal Chand from Rukmin and Nimma 
in 1862, and which he jointly with them mortgaged in 1871 
to Madhoram, the Brahman plaintiffs as reversioners of Dhal 
Chand, are entitled to the same. 


The position respecting the other 10 biswas seems to their 
Lordships quite different. The right of the plaintiffs to that 
share rests on the allegations that they are the grandsons of 
one Bhauna alas Mulo, who was a caughter of Kundan Lal 
and the sister of Sham Lal and Mihin Lal, There is no 
documentary evidence in support of the statement that the 
wife of Hulas Rai, the grandfather of the plaintiffs, was a daughter 
of Kundan Lal. It was natural to expect that in 1862, when 
Rukmin and Nimma sold a moiety of the property to Dhal 
Chand, the uncle of the plaintiffs, on which occasion the rela- 
tionship of Lila Dhar, Rukmin’s husband, was stated, with some 
particularity, a reference should be made tothe vendee’s connec- 
tion with the family. Other documents of a similar nature 
are equally silent. As observed already, the plaintiffs’ allegation 
rests entirely on oral testimony. Having regard to the diver- 
gence of opinion between the two Courts in India with respect 
to the credibility of the plaintiffs’ witnesses, their Lordships 
have closely examined the evidence, and they cannot help 
considering 1t to be of a very dubious character. The witnesses 
had to prove only one link in the chain of relationship; the 
discrepancies, therefore, in their statements on material points, 
which have been somewhat lightly passed over bythe High 
Court, seriously affect, in their Lordships’ opinion, the value of 
their testimony. Their Lordships agree with the trial Judge 
in considering the evidence as to Mulo being a sister of Sham 
Lal and Mthin Lalas worthless. In this view of the case, it 
is hardly necessary to determine whether Rukmin was alive 
or not within twelve years from date of suit. Admittedly 
she left her home many years ago. The plaintiffs allege she 
went on a pilgrimage, and was last heard of eight or nine 
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years before the action. The defendant, on the other hand, 
says she had to leave her homea considerable time before 
owing to having been outcasted for unchastity. Most of the 
witnesses who speak to her being recently alive. state they 
obtained their information from Het Ran one of the’ plaintiffs 
who has not thought fit to enter the witness-box. On the 
other hand, there are some corroborative circumstances which 
incline their Lordships to believe that Rukmin left the village 
in consequence of her ]€pse, and died many years ago ina 
distant relative’s home. 

On the whole it appears to their Lordships that the plain- 
tiffs have failed to establish their 1ight to recover possession of 
the remaining 10 biswas, as reversioners to Rukmin’s husband. 
The decree of the High Court in the suit of Inda Koer omits 
however, from consideration the covenant in the deed of mort- 
gage which provides that at the time of redemption the 
mortgagors :— 

‘Shall be liable for the amount of arrears and the amount 
of fakavt advances and the amount advanced on account of 
seed which may be due tothe mortgage by the tenants of the 
village according to the entries in the pafwarts’ papers.” 

Their Lordships are of opinion that the decrees of the 
Courts in India should be discharged, that the claim of the 
Brahman plaintiffs in their suits should be dismissed, and in 
the suit of Inda Koer who has acquired the 10 biswas which 
alone the Brahman plaintiffs had a right to sell, there should 


-be a declaration that she is entitled to recover possession of | 


the same from the defendant-appellant, with mesne profits as 
provided by law, less any sum that may be found due to the 
mortgagee defendant upon the taking of proper accounts on the 
basis of the above-recited covenant within a time to be specified 
by the High Court. 

And their Lordships will humbly advise His Majesty 
accordingly. 

Considering the result, they think the ends of justice will 
be served by making the parties bear their respective costs in 
the appeals to the High Court and to this Board. 

Barrow, Rogers & Nevill.—Solicitor for the Appellant. 

Edward Dalgado—Solicitors for the Respondent Inda 
Kunwar. 

The other Respondents did not appear. 
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PRESENT : Lord Shaw, Lord Moulton and Mr. Ameer Als. 
MUSAMMAT BAKHTAWAR BEGAM 


v, 

MUSAMMAT HUSAINI KHANAM AND ANOTHER 
AND 

MUSAMMAT HUSAINI KHANAM AND ANOTHER 
v. 


MUSAMMAT BAKHTAWAR REGAM AND OTHERS. 


[ON APPEAL FROM THE HicuH COURT OF JUDICATURE FOR THE 
NORTH-WESTERN PROVINCES, ALLAĦABAD.] 


Limiiation— Limitation Act (XV of 1877), Sch. II. Art. 148—Suit for redemp- 
tion= Vsufruotuary norigage—Righi of redemption within stipulated tume-— 
Agreement af parties- Construction— Allegations in the plaint, 


Ordinarily, and in the absence of a special condition entitling the mortgagor 
to redeem daring the term for which the mortgage is oreated, the right of 
redemption can only arise on the expiration of the specified period. But there 
is nothing in law to prevent the parties from making a provision, which is 
usually to the advantage of the mortgagor, that the mortgagor may discharge 
the debt within the specified perlod and take back the property, 

On January 6, 1889 a mortgagor executed a usufructuary mortgage by 
way of conditional aale of certain villages and the mortgagee executed a 
contemporaneous agreement covenanting that the sale would be cancelled on 
payment of the amount of consideration in nine years, 

The actual contracts had been lost, On January 6, 1899 a suit for 
redemption was brought by the plaintiffs-mortgagors, who in their plaint 
alleged that the terms of the mortgage as agreed were that whenever the 
mortgage money would be satisfied out of the usufruct or paid by the mortgagor, 
before or after the stipulated time, the mortgaged property should be redeemed, 
and that the whole of the mortgage debt and interest had been realized out 
of the usufruct by September 4, 1838 : 


Heid, reversing the High Oourt, that it was not a case of construction of a 
clause or condition in the contract, but was one of a distinct allegation of fact 
on which the right to recover posseasfon was founded ; that the right to recover 
possession accrued on September 4, 1833, from which date the limitation 
period of sixty years as provided by Art. 148, Sch. II of the Indian Limita- 
tion Act, 1877, began to ran; and that the suit was barred, 


Husaini Khanam v, Husain Khan (1) reversed, 


Two consolidated appeals from a judgment and decree of the 
High Court at Allahabad (November 11, 1907) reversing a 
judgment and decree of the Court of the Subordinate Judge of 
Cawnpore (January 4, 1904). 

The suit giving rise to these appeals was instituted by 
Husaini Khanam and others deriving title from her, for the 
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redemption of a mortgage dated January 6, 1830. The plaintiffs 
by their plaint alleged that the terms of the mortgage as agreed 
were that the mortgagee should remain in possession and apply 
the usufruct, after deducting the Government revenue, interest 
and expenses connected with collections, towards the payment 
of the mortgage-debt, and that whenever the mortgage money 
would be satisfied (out of the usufruct) or paid (by the mortgagors) 
before or after the stipulated time the mortgaged property should 
be redeemed, and, also that the whole debt was satisfied in 1245 
Fasli (4th September 1837—4th September 1838). 

The original mortgage deed was not forthcoming but it 
appeared from Mutation Proceedings of the Collector’s Court 
in 1830 that the mortgage was by way of conditional sale of 
twelve villages with possession to the mortgagee, who executed a 
contemporaneous agreement in favour of the mortgagors Fateh 
Ali and Aman Ali that the sale would be cancelled on payment 
of the amount of consideration in nine years. l 

The mortgagee’s interest passed to Mirza Ali Husaini, one 
of the defendants, who died pendente ite and was represented in 
‘these appeals by Bakhtawar Begam. In 1867 Mirza Ali Husaini 
mortgaged to Prag Narain five of the said twelve villages and 
in 1872 this mortgage was finally foreclosed. Prag Narain 
obtained possession of the said five villages and endowed the 
same to the service of an idol, which was made a defendant in 
the suit and was represented in the second appeal by Jamna 
Narain. 

The main defences were that Husaini Khanam was not 
the daughter of Fateh Ali to whom the mortgagor’s interest 
in the mortgaged villages passed on the death of his co-mortgagor 
Aman Ali ; and that the suit was barred by limitation. 

The Subordinate Judge found that Husaini Begam failed 
to prove that she was the daughter of Fateh Ali, and held that 

-the claim, so far as it related to the five villages in possession 
of the idol, was barred by twelve years’ limitation either under 
Art, 134 or Art. 144 of Sch. II of the Limitation Act, 1877, 
and that in so far as it related to the remaining seven villages, 
it was barred by sixty years’ limitation under Art, 148 of the 
said schedule as the period of limitation must be held to run, 
from the date of the mortgage, wis, ; January 6, 1830. He 
accordingly passed a decree dismissing the suit with costs. 
The High Court, on appeal, found that Husaini Khanam 
was the daughter of Fateh Ali, and held that the agreement 
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of the parties to the mortgage was that the advance made by 
the mortgagee was to be left outstanding for a period of nine 
years, within which the mortgagee could not foreclose, 
nor could the mortgagor redeem the mortgage. And that 
consequently sixty years’ period of limitation under Art. 148 
began to run from January 6, 1839, and the suit was 
not barred uoder it. But with regard to the five villages 
the High Court held that Art. 134 applied and that the 
claim to redeem them could not Se sustained. The case 
was accordingly remanded to the lower Court for inquiries 
and account, and subsequently a formal decree was made 
allowing the claim for redemption in respect of seven villages 
and dismissing it in respect of the remaining five. For a full 
report of the judgment see Husaini Khanam v, Husain 
Khan (1). 

The mortgagee-defendant, Bakhtawar Begam, thereupon 
appealed to, His Majesty in Council as to seven villages, and 
the plaintiff Husaini Khanam, as to the remaining five villages. 

De Gruyther, K. C., and Dube, for Bakhtawar Begam : 
The contemporaneous agreement executed by the mortgagee 
shows that the mortgagors were entitled to redeem the mort- 
gage within nine years. Again the plaint alleges that the 
agreement between the parties was that the mortgagors could 
pay off the morgage debt before or after the stipulated time 
of nine years and that asa matter of fact the whole debt with 
interest was repaid by September 4, 1838. The right to redeem 
accrued on that date and the sixty years’ period of limitation 
allowed by Art. 148 of Sch. II of the Limitation Act, 1877, 
expired before the institution of the suit on January 6, 1899. 
The whole suit is therefore barred. The suit was instituted 
after the Transfer of Property Act was passed, and the prin- 
ciple embodied in section 62 of that Act should be applied. Accord- 
ing tothat principle the mortgagors became entitled to recover 
possession on September 4, 1838, from which date the period 
of limitation began to run. Having regard to sections 50 and 54 
(c) of the Code of Civil Procedure, 1882, and section 4 of the Limi- 
tation Act, 1877, the Subordinate Judge ought to have rejected 
the plaint as the suit appeared from the statement therein to 
be barred under Art. 148. Under section 54 (c) the Court was 
bound to reject the plaint before calling upon the defendants to 
make their defence. 
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Sty Erle Richards, K. C., and Ross Æ., C. for Husaini Kha- 
nam and another : An_ objection that under section 54 (c) of the 
Code of Civil Procedure, 1882 the suit appears from the state- 
ment in the plaint to be barred, or that under section so of the 
Code a plaint does not show any cause of actico, must be taken 
at the earliest opportunity before trial in the Court of first 
instance. Where there is an appeal from a decision on the 
merits, the appellate Court cannot dismiss the suit simply on 
the ground that the plaint discloses no cause of action ; such 
a cause is shown by the evidence on the record. Woodroffe 
and Ameer Ali on Civil Procedure, 1508 ed., p. 692. Both 
Courts in India have found that the contract between the parties 
is set forth in the Mutation Proceedings of the Collector’s 
Court in 1830, which shows that the sale would be cancelled 
on payment of the consideration money in nine years. 

The contract so evidenced cannot be varied by statements 
in the plaint. The mortgagee could not foreclose within that 
period. In the absence of any stipulation to the contrary the 
right to redeem and the right to foreclose must be regarded as 
co-extensive and a suit to redeem within the specified period 
would therefore have been premature: Vadyu v. Vadju (1). No 
right to redeem accrued until January 6, 1839, and consequently, 
the suit was not barred under Art. 148 of Sch. II of the 
Limitation Act. 1377. 

O'Gorman for Jamna Narain was not heard. 

De Gruyther K. C., replied referring to the Indian Evidence 
Act, sections 63 and 65. 

The judgment of their Lordships was delivered by 

Mr. Ameer Ali.—The suit which has given rise to these 
consolidated appeals from a decree and judgment of the 
High Court of Allahabad was institated by the plaintiff-respon- 
dent inthe Court ofthe Subordinate Judge of Cawnpore for 
the redemption of a mortgage executed so long ago as the 6th 
of January 1830. The suit was brought on the 6th of January 
1899, and the only and vital question presented at the Bar 
for determination inthis case is whether the claim is barred 
by the Statute of Limitation (Indian Act XV of 1877). 

The plaintiff Husaini Khanam alleges that on the 6th of 
January 1830 her father, Aga Fateh Ali, in conjunction with 
another relative named Aman Ali, executed a mortgage by 
way of conditional sale in respect of 12 villages lying within 

(1) (1880) I, L. R, 6 Bom, 22, 
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the district of Cawnpore in favour of one Ata Ullah Khan, 
since deceased. The other plaintifs are persons who have 
acquired title fram Husaini Khanam. The principle defendant 
in the action was one Ali Husain Khan, who was the represen- 
tative of Ata Ullah. He died since the decision by the High 
Court in the appeal from the decree of the Subordinate Judge, 
and he is now represented by his widow, Bakhtawar Begam, 
the appellant. The remaining defendants are assignees of 
interests created by the original mertgagee or his representa- 
tives in the mortgaged premises. 

The mortgage deed is not forthcoming, but both the 
Courts in India have found that the contract between the parties 
to the transaction is, for all material purposes, substantially set 
forth in proceeding of the Collector’s Court, dated the 18th of 
September 1839, on an application for mutation of names in 
the Revenue Register. 

The contract of mortgage by conditional sale is a form of 
security reccgnised throughout India, and its incidents have 
been embodied in section 58 of Act IV of 1882 (the Transfer of 
Property Act). The form it usually takes, is for the mortgagor to 
execute a deed of sale in respect ofthe mortgaged property in 
favour of the mortgagee who on his side executes an agreement 
covenanting that on the liquidation of the debt, according to 
the terms of the contract, the sale would be cancelled, and he 
would re-convey the property to the mortgagor. On the 
breach of the condition relating to repayment the contract 
executes itself, and the transaction becomes one of absolute sale. 

The proceeding which contains the contract in this case 
is set out in fullin the judgment of the High Court. The only 
material part to which their Lordships need refer is the clause 
relating to repayment, which runs as follows :— 

“On being asked Sital Parshad, attorney of Ataullah Khan 
stated that his client had executed and made over to Mirza Aman 
Ali and Fateh Ali an agreement to the effect that the sale would 
be cancelled on payment of the amount of consideration in nine 
years, and that, therefore, the sale was not an absolute buta 
conditional sale.” 

The period of limitation under the Indian Statute for suits 
for redemption or for recovery of possession of mortgaged pro- 
perty is sixty years from the date of the accrual of the right to 
redeem or to recover possession (Art, 148, Sch. IL, Act XV of 
1877), The Subordinate Judge was of opinion that limitation 
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P. 0. began to.run from the date of the contract, and accordingly held 
1914, that the suit was barred. Tbe High Court of Allahabad on 


S Dakhtawar Begam appeal have taken a different view. The learned Judges consi- 
dered intier alia that the right to redeem in respect of the seven 
villages which were in the possession of the mortgagee’s repre-. 
sentatives accrued only on the expiration of the period of nine 
years for which the contract was made, but that as regards the. 
five villages which had been transferred by the mortgagee to 
third parties the claim way barred. They accordingly decreed 
the plaintiffs’ claim in respect of seven villages and dismissed it 
with regard to the rest. 

The defendants have appealed from the first part of the 
High Court decree, against which there is a cross-appeal on the 
part of the plaintiffs. l 

The first question to determine is whether the plaintiffs’ 
right to redeem is affected by 60 years’ limitation, for in that 
case her claim must fail fn foto. The learned Judges dealing 
with this point give expression to their opinion in the following 
passage in their judgment :— 


T. 
Husaini Khanam., 


Mr, Amesr Abr, 


‘Tf the meaning of this contemporaneous agreement was 
that the mortgagors might redeem at any time within the period 
of nine years, the plaintiffs’ claim is barred by limitation. If, 
on the other hand, the intention of the parties was that the debt 
should remain outstanding for a period of nine years certain, 
then the .right to redeem only accrued at the expiration of that 
period. Ordinarily, a mortgagor cannot, before the time limited 
for payment to the mortgagee expires, take proceedings to 
redeem. The reason for this is, that it was the agreement of 
the parties that the mortgage should, during the intervening 
time, remain as security for the money advanced, and therefore 
it is not competent for either party to disturb that relation.” 

And they refer toa number of cases in support of their 
conclusion. Ordinarily, and in the absence of a special condition 
entitling the mortgagor to redeem during the term for which 
the mortgage is created, the right of redemption can only arise 
on the expiration of the specified period. But there is nothing 
in law to prevent the parties from making a provision that the 
morigagor may discharge the debt within the specified period 
and take back the property. Such a provision is usually to the 
advantage of the mortgagor. In the present case had the matter 
depended only on the construction of the contract as given in 
the proceeding of the Collector, much might be said in support 
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of the High Court's conclusions. The expression that “the 
sale would be cancelled on payment of the consideration in nine 
years ” is-certainly ambiguous. 

But here the plaintiffs’ case is that the mortgagors were 
entitled to recover the property within the period of nine years 
on the liquidation of the debt with the usufruct of the property. 
. In the second paragraph of the plaint the plaintiffs state as 
follows :— ; 

“The terms of the mortgage as agreed were that the 
mortgagee should remain in possession of the said mortgaged 
villages . . . that the amount of profits, if any, which shall 
rémain after paying the Government revenue, interest, and pay 
of the persons making the collections would be owned by the 
-‘mortgagors and applied in‘ the payment of the principal, and 
that whenever the mortgage money would be satisfied (out of the 
usufruct) or paid (by the mortgagors) before or after the stipulated 
time the mortgaged property should be redeemed,” 

And the fact is emphasised in paragraph 8, which is in 
_ these terms :— 

“The whole amount of the principal mortgage money 
with interest mentioned in the mortgage-deed was paid up at the 
end of the year 1245 Fasli according to the account which is 
annexed to this plaint and forms part of it. No portion of the 
mortgage money, interest or any other demand is now due; 
on the other hand, there is a surplus amount due to the 
plaintiffs.” f 

In their Lordships’ judgment this iå not a case of a wrong 
construction of a clause or condition in the contract. It is a 
distinct allegation of-fact on which the right to recover possession 
is founded. But the matter does not rest there. The plaintiffs 
produced with the plaint a statement of accounts in respect 
of the 12 villages based on the settlement records to show the 
amounts realised by the mortgagee from 1830 to 1897. In this 
document it is clearly stated that the whole debt was satisfied 
in 1245 Fasli (4th September 1837—4th September 1838). 
From that time the balance of the realisations by the mortgagee 
after deduction of the legitimate outgoings is treated by the 
plaintiffs as sums retained by him without any right. 

If the fact be, as the plaintiffs allege, that the mortgage debt 
` became satisfied under the contract in 1838, the right to recover 
` possession accrued then, and the suit is clearly barred. l 
Their Lordships are, therefore, of opinion that the decree 
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P, O. - ofthe High Court partly decreeing the plaintiffs’ claim should be 
1914, set aside, and the suit dismissed, which will involve the dismissal 
Bakhtawer Basen also of the cross-appeal. 

With regard to the costs, their Lordships think that Jamna 
_ Narain, who represents the original assignee of the five villages 
Mr, Ameer Ali, in respect of which the plaintiffs’ suit has been dismissed by both 

ln the Courts in India, is entitled to the costs decreed in the Court 

of the Subordinate Judge gnd in the High Court, and to the 
costs of these appeals to His Majesty in Council. As regards the 
other parties, their Lordships think that the plaintiffs should bear 
the costs decreed against them in the first Court, but that each 
of the parties should bear their respective costs of these appeals 
and of the appeals to the High Court, including the costs incurred 
in the proceedings on remand. 
And their Lordships will humbly advise His Majesty 
accordingly. hi 
T. L. Wilson & Co,—Solicitors for Bakhtawar Begam. 
T. C. Summerhays & Son.—Solicitors for Husaini Khanam. 
Ranken Ford, Ford & Chester —Solicitors for Jamna—— 
Narain. 


J, M. P, Appeal allowed and cross-appeal dismissed, 


r, 
Husain] Khanam, 


PRESENT : Lord Dunedin, Lord Moulton, Sir Fohn Edge and 
Mr. Ameer Ali. 


P.O, HARENDRA LAL ROY CHOWDHURI 
1914, U. 
Maroh 9, 10, 11 4:25. SRIMATI HARI DASI DEBI ann OTHERS, 


| oteeiainnenaninal 


[On APPEAL FROM THE HicH Court OF JUDICATURE AT Fort 
WILLIAM IN BENGAL.] 


Registration—Indian Registration Act (ITI of 1877 )— Mortgage—Fictitious 
entry of a property in the mortgage— Non-existence of any property mort- 
gaged within the jurisdiction of a Sub-Registrar—LHffeot of registratiwn by 
an oficer hating no gurisdiction—Alortgage suit—Deoree of a Court haring 
no jurtsdiction—Practico—Concurrent findings—No evidence to support 
them. 


Where of the properties included in a registered mortgage deed the only 
parcel that gives the Sub-Registrar jurisdiction to register it, fs in fact a ficti- 
tious entry and represents no property that the mortgagor possessed or intended 
to mortgage, or that the mortgagee intended to form part of his security : 

Meld, that such an entry intentionally made uss of by the parties for the 
purpose of obtaining registration in a district where no part of the property 
actually charged and intended to be charged in fact existe, is a fraud on the 
Registration law and no registration obtained by means thereof is valid, 
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Held, also, that no such fictitious parcel inserted to give a colourable P. 0. 
appearance of the deed relating to property within the limited jurisdiction of a “1914, 
Court when in reality such fs not the case could bring the deed within the sempu 
jurisdiction of the Court. Harendra Lal 


A mortgagor purported to mortgage 28 properties, of which one was Hari Dasi Debi, 
described sa No, 25, Quru Das Street in Caloutta and all others were outside ee 
Calcutta and outside the local mits of the ordinary original civil jurisdiction 
of the High Court there, The mortgage was registered at the Calcutta Registry 
Office by the Snk-Registrar. The mortgagee put the mortgage in suit in the 
High Qourt and obtained the ordinary decree for sale. It was found as a fact 
that the property, 25 Guru Das Street, was a non-existing property. 

Held, that as no portion of the properties mortgaged was situate in Calcutta 
and consequently the mortgage deed could not be registered there the 
registration thereof was invalid; and that the High Court had no jorisdiction 
to entertain the suit upon the mortgage bond and consequently its decree was 
of no validity. 

A decision that there is no evidence to support a finding is a decision of 

“law, and, therefore, the principle of concurrent findings of fact does not apply 
to a case where there is no evidence. 

Appeal by special leave from d judgment and two several 

«decrees of the High Court at Calcutta (March 3, 1909) reversing 
a decree of the second Court of the Subordinate Judge of 
Midnapur (May 31, 1906). 

In September 23, 1895, one Mani Mohan Roy executed an 
English mortgage in favour ofthe appellant of certain proper- 
ties, among which was the property in suit, an eight anna 
share of Mahal Gumokpota. The properties mortgaged were 
28 in all, Only one of them namely No. 25, Guru Das Street pur- 
ported to be in Calcutta. The mortgage was registered at the 
Calcutta District Office by the Sub-Registrar. The appellant 
put his mortgage in suit andon July 28, 1905 obtained the 
ordinary decree for sale from the High Court at Calcutta in its 
ordinary original civil jurisdiction, The appellant, thereafter, 

< basing his title on the mortgage decree, sued Hari Dasi Debi, 
Hem Ceandra Bose (who claimed an interest through her), and 
the mortgagor, for a declaration that Hari Dasi Debi acquired 
no right of ownership or possession in the said Mahal by virtue 
of an auction-purchase made by her on November 23, 1904, 
The Subordinate Judge decreed the suit, which was, however, 
dismissed on appeal by the High Court. But both Courts 
agreed in overruling the contention of Hari Dasi Debi and 
Hem Chandra Bose (who were not parties to the said mortgage 
suit) that inasmuch as the property No. 25, Guru Das Street in 
Calcutta did not exist in fact no portion of the mortgaged pro- 
perties lay within the jurisdiction of the Calcutta High Court 
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P, C, in its original civil jurisdiction or within the jurisdiction of the 
1914, SOub-Registrar of the Calcutta Resgistry, and consequently 
Harendra Lal the alleged mortgage was not legally registered, and the decree 


ta ‘ i 
Hari Dasi Debi, dated the 28th July 1905 was given by a Court which had no 


paa jurisdiction to entertain a suit on the mortgage bond in ques- 
tion, and the suit which is based on that decree, must be 
dismissed. 


DeGruyther, K. C., and O'Gorman, for the Appellant, 
referred to Syud Bazayet Hossein v. Doolt Chand (1), Mott Lal 
vV. Karrabul-Din (2), Ram Dhun Dhur v. Mohesh Chunder 
Chotedhry (3), Iszat-un Nissa Begam v. Kunwar Fertab Singh (4), 
and the Civil Procedure Code, 1882, SS. 252, 254, 266, 274, 
276,284 and 295, and submitted that the decision of the 
High Court that the title to the Mahal in dispute being in Hari 
Dasi Debi, the appellant by his mortgage obtained no right 
in it, was erroneous, 

Upjohn, K. C., and Dunne, for Hem Chandra Bose, referred 
to Syud Basayet Hossein v. Dooli Chand (1) Ram Dhun Dhur v. 
Mohesh Chunder Chowdhry (3) Mahomed Abdool Hat v, Gujraj- 
Sahat (5), Abdul Aziz Khan Saheb v. Appayasamt Naicker (6) ; i 
Code of Civil Procedure, 1882, SS, 234, 244 (c) 252, 282 and 
284; and Bengal Land Revenue Sales Act, 1868 (Act VII of 
1868, B. C.) SS. 5, 6, 7, 8 and 10 and submitted that the High 
Court was right in holding that the appellant by his morgage 
obtained no right inthe Mahal and that the title thereto was 
in Hari Dasi Debi. r, 

The mortgage in favour of the appellant was registered | 
in Calcutta by the Sub-Registrar. The only property in 
Calcutta purported to have been mortgaged to him was No. 25 
Guru Das Street, but there is no such property in Calcutta, 
and consequently the Sub-Registrar had no jurisdiction to regis- 
ter the mortgage, and the registration is illegal and the mortgage 
ineffective : See Foginee Mohun Chatterjee v. Bhoot Nath Gho- 
sal(7) which was reversed on appeal (8) on fact only ; and the 
Indian Registration Act (III of 1877), sections 17-22, 28-31 and 
49 ; and the Transfer of Property Act Sec. 59. 

(1) (1878) L. B. 6 I. A. 811; I. L. R. 4 Calo. 402. 

(2) (1897) L. B. 24 1 A. 170; L_L. B, 25 Cale, 179. 

(3) (1882) I. L. R. 9 Calo, 406. 

(4) (1909) L. R. 38 I A, 208 ; L L. R. 81 All 585 

(5) (1893) L, R. 201. A. 70 ; 1. L. R. 20 Cale, 826. 

(6) (1908) L. R, 81 I.A,1; I L.R. 27 Mad, 131, 


(7) (1902) 1. L. B. 29 Cale. 654. 
(8) (1903) I. L. R. 81 Calo. 146, 
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Kenworthy Brown for Hari Dasi Debi, 
De Gruyther K, C.. in reply : 


[Lorp Dunepin: Their Lordships would like to hear you 
first on the registration question. ] 

The appellant obtained a decree against Mani Mohan and 
now claims under the decree the right to sell Mani Mohan's 
property which was mortgaged to him. 


[Lord Moutton: You cannot improve your position under 
the decree unless you can show that the Court has jurisdiction 
to make it. | 

The rights of the parties under the mortgage are merged 
in the decree. 


[Loro Moutron: That may be so, ifthe Court has juris- 
diction to make it. | 

The question of jurisdiction is a separate one. I assume 
that the decree is good and submit that the appellant is entitled 
to execute it. Reference was made to the Code of Civil Pro- 
cedure 1882, sections 278 and 282. 

Both Courts in this case have concurrently found that the 
property within the boundaries described in the mortgage 
deed is No. 25 Ashutosh Dey Lane. The registration is, therefore, 
good as some property comprised in the mortgage is situate 
in Calcutta. 

[Mr. AMEER ALI: It must be the property belonging to 
the mortgagor. ] 

No, My Lord, not belonging to the mortgagor. Some pro- 
perty in the mortgage must be in Calcutta. The boundaries given 
in the deed are those of No. 25 Ashutosh Dey Lane and No. 25 
Guru Das Street was inserted by mistake. Both Courts have 
found that the property could be identified as No.25 Ashutosh Dey 
Lane. It was therefore, a case of mere misdescription and could 
not vitiate the registration. So long as a document relates to 
some property within Sub-Registrar’s district, he has power 
to register it: Mari Ram v. Sheodayal Mal (1), Itis not 
his duty to inquire whether that property belongs to the 
mortgagor. 

If there is a defect in the procedure, it does not follow that 
the registration is thereby rendered null and void: Sek 
Mukhun Lali Panday v. Sah Koondun Lali (2). The Sub- 
Registrar has given a certificate of registration and such a 


(1) (1888) L, E. 161. A. 12; I. L. R. 10 AIL 136. 
(3) (1875) L, B, 21, A, 210 ; 15 B. L. B, 229, 


Harendra Lal 
v, 
Hari Dasi- Debi, 


P oonasansuninin 


488 THE CALOUTTA LAW JOURNAL, (Vou, XIX... 


P. 0. certificate is sufficient to render a document admissible in 
1914,- evidence without inquiry as to whether the same was properly 
Hassan Lal granted : Mohammed Ewaz v. Bù j Lali (1). Reference was also 
r. made to the Indian Registration Act (III of 1877) sections 17, 
jik alec 21, 28, 30 (b), 49, 51, 60,64, 65 and 66: the Specific Relief 
Act, section 42; and Letters Patent for the High Court at 

Calcutta, Clause 21. 

The judgment of their Lordships was delivered by 


March, 25. Lord Moulton.—In this appeal the appellant Harendra 
Lall Roy Chowdhuri is the plaintif inthe action which was 
commenced by a plaint filed on the 16th September 1905. 
The claim of the plaintiff was based on a mortgage decree dated 
28th July 1905, granted in a civil suit in the High Court of 
Judicature at Fort William in Bengal, acting under its ordinary 
Original civil jurisdiction. That mortgage decree purported 
to enforce an English mortgage of the 23rd September 1895 
executed by the pro forma defendant Mani Mohun Roy in favour 
of the plaintiff of certain properties, among which was an eight 
anna share of lands known as Mahal Gumokpota. The object 
of the present suit is to obtain a declaration that the female 
defendant Hari Dasi Debi acquired no right of ownership or 
possession in that property by virtue of an auction-purchase 
made by her on the 23rd of November 1904. Itis therefore 
brought to establish the title of the plaiatiff to those lands as 
being lands charged under his mortgage and subject to the 
decree free from any prior right of the female defendant. 

The transactions betweenthe partiesto the suit and the 
litigation arising therefrom are of the most complex character, 
and raise questions of considerable difficulty, both in fact and 
law. But the respondents, at the hearing of the appeal, raised 
a preliminary point which goes to the root of the action, namely, 
that the plaintiff shows no title enabling him to bring such an 
action. They submit that the mortgage of the 23rd September 
1895 was not duly registered, and further that the Court which 
granted the morigage decree of the 28th July 1905 had no 
jurisdiction to entertain the suit in which that decree was 
granted. If these contentions of the respondents can be sus- 
tained, it is clear that the plaintifl’s action must fail, and that 
the decision of the High Court dismissing this action must be 
affirmed. 

The facts of the case, so far as they are relevant to this 


(1) (1877) L B41 A 166 (175, 178); L L, B. 1 All, 465, 


“ana 
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preliminary point, are as follows: Oa 23rd September 1895 
Mani Mohan Roy purported to mortgage to the plaintiff various 
properties set out in a schedule to the mortgage deed for the 
purpose of securing an account current of Mani Mohan Roy 
with the plaintiff, and freeing him from certain ltabilities. The 
properties ia question as set out in the schedule are 28 in all, 
the first being the eight anna share of Mahal Gumokpota, to 
which the suit relates, and the last a property described as 
follows :— `» 

“AU that two storied brick-built messuage, tenement, or 
dwelling-house, with the piece or parcel of rent-free land on part 
whereof the same is erected and built, containing by estimation 
$ cottah, situate, lying, and being premises No. 25, Guru Das 
street, Jorasunko, in the town of Calcutta, and butted and 
bounded—on the north, by a private lane of Ashutosh Dey ; on 
the east, by the dwelling-house of Nandakumari Dasi ; on the 
south, by the dwelling-house of Khetra Mohan Dhara ; and on 
the west, by a Government drain.” | 

This last property is the only one which purports to be in 
the town of Calcutta. Allthe other properties enumerated in 
the Schedule are outside Calcutta and outside the local limits 
of the ordinary original jurisdiction of the High Court of Judi- 
cature at Fort William in Bengal. 

This mortgage was presented for registration at the Calcutta 
Registry Office by the executant Mani Mohan Roy on the day 
of its execution and registered by the Sub-Registrar in the usual 
manner. In 1903 the plaintiff brought a suit on this mortgage 
deed against the defendant Mani Mohan Roy and others, in the 
High Court of Judicature at Fort Wiliam in Bengal, and on 
the 28th July 1905 obtained the ordinary decree for sale. 
Neither of the two effective defendants in the present suit were 
parties to such action. The parties to the suit upon the mort- 
gage seem to have set up that there wasa mistake in the descrip- 
tion of parcel 28, and that the words Ashutosh Dey Lane should 
be substituted for Guru Das Street. The learned Judge accep- 
ted this contention and accordingly held that property situate 
in Calcutta was included in the mortgage and that he had 
jurisdiction. No such decision, if erroneous, could extend the 
jurisdiction of a Court of limited territorial jurisdiction, and 
therefore the validity of this decree is open to challenge by the 
present defendants, who were no parties to the proceedings. 
Similarly, the direction of the said Judge that the description 
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of the parcel in question should be amended (even if it was 
effective between the parties to that suit) cannot affect the 
present defendants, whose title is of earlier date, or render 
valid the registration if they can maintain their contentions 
relating thereto. Itis difficult, indeed, to see how the direction 
to amend the description of the parcel which formed part of the 
decree came within the scope of the suit, which was in no respect 
a suit for rectification. 

The defendant Mani Mohan Roy did not appear in the 
present suit. The female defendant Hari Dasi Debi, and the 
third defendant Hem Chandra Bose (who was interested in the 
suit as claiming an interest in the property through her), 
appeared and filed written statements clearly putting in issue 
the existence of the property No. 28 above set forth, and alleg- 
ing that no portion of the property mortgaged by the mortgage 
bond lay within the jurisdiction of the High Court of Judica- 
ture at Fort William in Bengal in its original jurisdiction or 
within the jurisdiction of the Sub-Registrar of the Calcutta 
Registry. Accordingly they contended that the alleged mort- 
gage was not legally registered, and that the decree was given 
by Court which had no jurisdiction to entertain a suit on the 
mortgage bond in question. 

At the hearing of the action the plaintiff called no evidence 
with regard to the parcel No. 28. Neither the plaintiff nor 
Mani Mohan Roy went into the box to give evidence as to there 
being any mistake in the description of the parcels. On the 
other hand, the defendants proved that there is not and has never 
been any such property as No. 25, Guru Das Street, in Calcutta, 
and they further proved that the property lying within the metes 
and bounds set out in parcel 28 did not belong to Mani Mohan 


‘at the date of the mortgage bond, and that on the contrary 


he had not then and never has had any interest in the property 
within those metes and bounds. Sucb property has always 
belonged to parties wholly unconnected with the parties in this 
suit and has been continuously registered in their names in the 
Calcutta Registry. 

It follows therefore that No, 25, Guru Das Street, which 


is the parcel No. 28, was a non-existing property. It was no 


doubt open to the plaintiff to prove that there was a clerical or 
other error in the description of the property, and that in fact 
an existing property situate in Calcutta was intended by both 
parties to be mortgaged and to be described in parcel No. 28. 
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But there is not a particle of evidence that such was the case. 
Neither the mortgagor Mani Mohan nor the mortgagee the 
plaintiff Harendra Lal Roy went into the box to give evidence 
as to this. As to Mani Mohan their Lordships cannot see how 
it would have been possible for him to give any such evidence 
because it would amount to stating that he intended that the 
deed should purport to mortgage an existing property in which 
he had not and knew that he had not any property or interest 
whatever. This being so their Lordships, in the absence of 
evidence, decline to accept an unsupported suggestion of counsel 
that the description of the property mortgaged as No. 25, 
Guru Das Street, was inserted by mistake. It must be remembered 
that the proper description of houses in towns for the purpose of 
registration is by the street in which they are situated, and the 
number which they bear in that street, so that the description 
No. 25, Guru Das Street is that to which one should primarily 
look. 

It may well be that the above is Sufficient to preclude any 
rectification of the mortgage bond. If the mortgagor intended 
it to stand as it appears in the deed there is no question of 
mutual mistake. But if the case of the mortgagee be considered, 
there is similarly no ground whatever for thinking that there was 
any mistake. The only witness whose evidence has any bearing 
on the point is Harakumar Chakravarti. He was clerk to 
Messrs. Sen & Co., who were the plaintiff’s attorneys at the time, 
and drew up the mortgage, and he witnessed its execution by 
Mani Mohan and the admission of that execution before the 
Sub-Registrar. He does not refer to the matter in his examination 
in chief, but in cross-examinaticn he says that he did not himself 
enquire about the house No. 25, Rajah Guru Das Street, but 
sent the broker to ascertain the boundaries of the house which 
shows that it was the above description of the house that he 
relied on, and that it was a house so described that was intended 
by the parties to be included in the mortgage. But with regard 
to this house he makes some very serious admissions. He says : 

“u I do not know whether there is such a house as No. 25, 
Rajah Guru Das Street. I did not keep apy original title deed 
respecting this property. I did not see any original title deed 
regarding 25, Rajah Guru Das Street before or after the 
mortgage.” 

Considering that he was acting on behalf of the mortgagee, 
the fact that he took no steps to ascertain whether the mortgagor 
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had any title in this property points strongly to the knowledge 
of the mortgagee that the entry was a fictitious one. Coupling 
this with the fact that neither this witness nor the plaintiff gave 
any evidence as to there being any mistake or as to their 
knowledge and belief as to the existence of the property at the 
date of the mortgage (although these issues were plainly raised 
in the pleadings of both the defendants), their Lordships decline 
to accept the suggestion that there was a mistake on the part 
of the mortgagee any more than that there was a mistake on the 
part of the mortgagor, The fact that neither the mortgagee nor 
the mortgagor gave evidence in support of the suggestion of a 
mistake, has great weight with their Lordships. The defendants 
having proved that the house which purported to be mortgaged 
did not exist, and that the property confained inthe metes and 
bounds mentioned in parcel 28 was property of strangers in 
which the mortgagor had not and never had any interest, had 
proved all that was necessary to throw upon the plaintiff the 
burden of showing that the entry of this parcel was not a fictitious 
entry. He might have done this by showing mistake or otherwise, 
but he did not do so, but abstained from giving any evidence 
whatever on the subject, although both he and Mani Mohan 
were available to give evidence, and were the persons who could 
establish the facts of the case. Taking all these matters into 
consideration, their Lordships can come to no other conclusion 
than that Parcel No. 28 was to the knowledge of the parties to 
the deed a fictitious entry probably designed to give tothe deed 
the appearance of relating to -property situated in Calcutta 
and therefore within the jurisdiction of the Sub-Registrar and 
the Calcutta High Court, so that registration could be obtained 
and actions brought in Calcutta. 

It was strongly contended before their Lordships that a 
Subordinate Judge had found that it was a mistake, and that 
the High Court had accepted his finding so that the principle of 
two concurrent findings of fact would apply. 


~ But their Lordships are of opinion that the principle of 
concurrent findings of fact does not apply to such a case as the 
present inasmuch as it is a case of no evidence, and according 
to the well-known principles of our law a decision that there is 
no evidence to support a finding is a decision of law. The issue 
is that the existing description of the parcels was inserted by 
mistake, A mistake means that parties intending to do one 
thing have by unintentional error done something else. There 
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is no evidence whatever here that the error was unintentional or 
indeed that there was any error at al), and their Lordships are 
therefore free to set aside the finding without in any way 
departing from their practice regarding concurrent findings 
of fact. 

It is perhaps necessary in this connection to point out that 
the document upon which the Subordinate Judge based his 
finding of mistake was not evidence between the parties nor 
relevant to the issue. In some other mortgage deed of later 
date and to other mortgagees Mani Mohan had apparently 
purported to mortgage the same property by the same descrip- 
tion, and had been compelled by the mortgagees to consent to 
rectification. Such a fact was wholly irrelevant, and it is 
extraordinary that it should have been allowed to be proved 
at the trial. 

It remains to consider the effect of their Lordships’ finding. 
It may be looked at in two ways. In the first place thé property, 
25, Guru Das Street, purporting to be mortgaged, is a non-existing 
property, and therefore no portion of the property mortgaged 
is situated in Calcutta. The deed, therefore, could not be 
registered there, nor had the Court of ordinary original jurisdic. 
tion of Fort William in Bengal any jurisdiction to entertain the 
suit upon the mortgage bond, and its decree is of no validity, 
The plaintiff therefore hasno title to maintain the suit and it 
must be dismissed. 


But the point may be put in another way upon broader 
grounds. Their Lordships hold that this parcel is in fact a 
fictitious entry, and represents no property that the mortgagor 
possessed or intended to mortgage, or that the mortgagee 
intended to form part of his security. Such an entry intentionally 
made use of by the parties for the purpose of obtaining registration 
in a district where no part of the property actually charged and 
intended to be charged in fact exists, isa fraud onthe registration 
law, and no registration obtained by means thereof is valid. 
To hold otherwise would amount to saying that mortgages 
relating solely to land in other parts of the Presidency could be 
validly registered by the Sub-Registrar at Calcutta ifthe parties 
merely took the precaution to add as a last parcel, Government 
House, Calcutta, or any similar item. The same considerations 
apply to the question of jurisdiction of the High Court of Fort 
William in Bengal in its ordinary original jurisdiction. No such 
fictitious item inserted to give a colourable appearance of the 
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deed relating to property in Calcutta when in reality such is not 
the case could bring the deed within the limited jurisdiction 
of the Court. For the same reasons, therefore, as have been 
stated above, the plaintiff's case fails. 

Their Lordships therefore will humbly advise His Majesty 
that this appeal should be dismissed with costs. 

T. L. Wilson & Co.—Solicitors for the Appellant. 

Watkins & Hunter.—Solicitors for the Respondents. 


J. M. P. l Appeal dismissed. 


Present: Lord Sumner, Lord Parmoor, Sir Fohn Edge and 
Mr. Ameer Alt. 


MUSAMMAT AMIR BEGAM | 
v, 


KHWAJA SAIYED BADR-UD-DIN HUSAINI AND OTHERS. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
oF OUDH. | 


Arbitrattlon— Award— Proceedings to enforce award—Arbitrator, powers of— 
Court, jurisdiction of —Misconduct or corruption—Award bad in part but 
separable—ZIrregularities in proceedings in reference-—Notes of proceed- 
inga— Arbitrator as a witness—Oode of Ciriè Procedure, (Aot V of 1908), 
Schedule 2, paragraphs 20 and 15. 


When a matter, which ia within the power of an arbitrator is considered 
by him, his deofsion thereon eannot be questioned in a legal proceeding to 
enforce his award unless a charge of corruption or misconduct against him 
ia established. 

The inclusion in an award of a decigion on a matter which is outside the 
power of an arbitrator, would render his award invalid, unless the portion of 
the award relating to snoh a matter is separable from the rest, 

When a eeparable portion of an award is bad, the remainder of the award, 
if good, can be maintained 

If irregularities in procedure in a reference to arbitration oan be proved 
which would amonnt to no proper hearing of the matters in dispute, there 
would be misconduct sufficient to vitinte an award without any imputation on 
the honesty or impartiality of the arbitrator. 

An arbitrator should make and retain for subsequent use, if necessary, 
notes of the proceedings before him, but the absence of such notes ig not a 
ground on which an award should be set aside at the instance of one of the 
parties who must have known the general course of procedure and who did not 
make any protest until after the making of the award with the terms of which 
he was not satisfied, 5 

An arbitrator seleoted by the parties is bound to give evidence asa witness 
in s legal proceeding to enforce his award, and where a charge of dishonesty 
or partiality is made against an arbitrator, any evidence relevant thereto which 
he can give, is admigaible, but the evidence admitted as releyant on a charge of 
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dishonesty or impartiality, must not be used for the purpose of scrutinising 
the decision of the arbitrator on matters within his juriediction and on which 
his decision la fina). 


Bucoleuoh v, The Metropolitan Board of Works (1, referred to, 


Appeal from a decree of the Court of the Judicial Commis- 
sioner of Oudh (August 15, 1911) reversing a decree of the Court 
of the Subordinate Judge of Lucknow (May 5, 1911). 


Certain matters in dispute between the parties to the appeal 
in respect of litigation which was commenced, were referred to a 
sole arbitrator, who published his award. Respondent No. 1 then 
applied under Schedule 2, paragraph 20, of the Code of Civil 
Procedure, 1908, praying that the award might be filed and a 
decree passed in accordance therewith. The application was 
treated as a suitin which respondent No. 1 was plaintiff and the 
appellant and the other respondents were defendants. The 
Subordinate Judge found that the arbitrator had been guilty of 
misconduct and dismissed the suit with costs. The Court of the 
Judicial Commissioner found, on appeal, that nothing amounting 
to misconduct on the part of the arbitrator had been established, 
but held that the arbitrator had exceeded his power in one 
respect, namely, in allotting specific portions of Rasulabad 
property, and that as that portion of the award was separable 
from the rest, a decree must be passed as prayed for save in so 
far as the award provided for the partition of the said Rasulabad 
property. The objector thereupon appealed to His Majesty 
in Council. 


DeGruyther, K. C., and Dude, for the Appellant: Proceed- 
ings in an arbitration in India under the Code of Civil Proce- 
dure must be the same as those in an arbitration under the 
Common Law in England, where such proceedings are required 
to be in the nature of judicial proceedings: See Zn re Enoch and 
Zaretaky, Bock & Co. (2). The award is bad, as it is not based on 
enquiry or evidence given in the presence of the parties or 
anything approaching a judicial investigation and rests on 
arbitrary assumption of the arbitrator or on assumed personal 
knowledge. The arbitrator had no power to divide Rasulabad 
property by specific allotments and that portion of the award 
is bad. The Court has no power to amend the award, which 
must therefore be rejected: Mustafa Khan x, Phulia Bibi (3). 


(1) (1872) L. R & H. L, 418. (2) (1809) L. R. 1910 1 K, B, 827. 
(8) (1905) I. L. R, 27 All, 526. 
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In every case the arbitrator decided in favour of respondent 
and to the detriment of the appellant. He did not act impar- 
tally and the aggregate effect is that he has been guilty of 
legal misconduct. Reference was also made to Dayaktshen v. 
Dharam Das (1), Kalı Prosonno Ghose v. Rajani Kant Chatter- 
jee (2), Code of Civil Procedure, 1908, Sch 2, prargraph 15'a) ; 
and Wilson’s Muhammadan Law, 4th ed. p. 256. 

Upjohn, X. C., and Lowndes, for Respondent No.1: Where 
a portion of an award is bad but separable from the rest as here 
the Court is bound to pass a decree in respect of the portion that 
is good: Code of Civil Procedure, 1908, Sch. 2, paragraphs 20, 
21 (1) and 14. The corruption of the arbitrator is the only 
ground on which his award could be rejected. It is not enough ° 
to show a technical misconduct, but it must be shown that the 
arbitrator was a dishonest person. The appellant has failed 
to establish the charges made by her. 

DeGruyther, K. C. in reply. 

The judgment of their Lordships was delivered by 

Lord Parmoor.—This is an appeal from a decree of the 
Court of the Judicial Commissioner of Oudh, dated 15th August 
1911, reversing adecree of the Subordinate Judge of Lucknow 
passed by him upon an application by respondent (1) for the 
filing of an award. 

On the 6th of May 1909, one Khwaja Farid-ud-din Husain 
(hereinafter called the testator) died at Lucknow, leaving consider- 
able property, and had as heirs, according to Mahommedan 
law, a full sister (the appellant herein), two step-brothers, 
respondents (2) and (3), two step-sisters respondents (4) and (5), 
and a widow respondent (6). Shortly before his death, the 
testator made a will by which he appointed respondent (1) his 
executor, and, as he was entitled to do by Mahommedan law, 
bequeathed him one-third of his property. After the death 
of the testator disputes arose between the parties interested, 
and litigation was commenced. On the 6th August 1909, the 
matters in dispute were referred to the sole arbitration of 
Munshi Sakhawat Ali under a submission of reference in the 
following form :— 

t Whereas there exists a dispute amongst us, the executants, 
regarding the estate of Khwaja Farid-ud-din, deceased, and 
the deed of will dated the 30th April 1909, we, the execu- 
tants, ‘have, of our own accord, appointed Munshi Sakhawat 


(1) (1890) 4 A. L. J, 169. (2) (1897) I, L. B. 25 Oale, 141, 
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Ali as a referee for the purpose of settling the matters in 
dispute. We agree and record that the said referee may 
decide it in whatever way he may deem proper, we, the 
executants, shall remain bound by the award. Therefore we 
have executed these few presents by way of a deed of agree- 
ment-so that they may serve as an authority.” 

The arbitrator entered upon the reference and published. 
his award on the 16th July 1910. He confirmed the appoint- 
ment of respondent (I) as executor, and gave him one-third 
of the property. The remaining property fell to be divided 
according to Mahommedan law. The parties were entitled 
in the following shares :— 


The appellant to a third share, the respondents (1) and 
(6) jointly to a moiety, the respondents (2) and (5) to a sixth 
share. The arbitrator then proceeded to distribute the pro- 
perty in proportion to the shares to which the respective 
parties were entitled and for this pugpose to make a valuation. 
The property so valued amounted in the aggregate to 91,042 
rupees. There was a further item of 4,000 rupees, which was 
in no sense an ascertained or settled amount, but was based 
on a right to claim a rendition of accounts from a certain 
Abmad Khan, and this item, for what it was worth, was 
allotted to the appellant. The respondents (1) and (6) in respect 
of their joint half share were allotted property valued at 
45,010 rupees. The appellant in addition to the above item 
of 4,000 rupees was allotted property valued at 30,879 rupees, 
and respondents (2) and (5) were allotted property valued 
at 15,153 rupees. On the face of the award the distri- 
bution appears to be fairly made. So far as there is any 
advantage it is in-favour of the appellant. This apparent 
advantage is referred to and explained by the arbitrator in his 
award, 

At the time of the testator’s death there was a consi- 
derable mortgage (20,000 rupees) affecting certain portions of 
his property. The arbitrator recognised that the allottees of the 
mortgaged property would be under a disadvantage with an appre- 
hension of possible loss. He therefore decided that the debt of 
20,000 rupees and its interest should, as among the parties enti- 
tled under thé will, be a charge onthe entire property of the 
testator, and proportionately on all the co-sharers, and that 
each co-sharer should be liable to pay in proportion to his 
share, and that each co-sharer should as soon as possible pay 
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his proportionate share both capital and interest to the creditor. 
Whether this provision in the award did give full protection 
to the allottees of the mortgaged property, it is not within 
the province of their Lordhships to decide. It is sufficient 
that the matter was considered by the arbitrator and his decision 
cannot be questioned unless the charge of corruption or mis- 
conduct is established. The award further purported to assign 
specific lands in the zamindari of Rasulabad by way of parti- 
tion, a matter clearly outside the power of the arbitrator and 
which would render his award invalid, unless this portion of 
his award is separable fromthe rest. Inthe opinion of their 
Lordships there is no difficulty whatever in separating this 
portion of the award from the rest. It is well recognised law 
that when a separable portion of an award is bad, the remain- 
der of the award, if good, can be maintained. In this respect 
their Lordships agree with the judgment of the Court of the 
Judicial Commissioner of Oudh, and it becomes necessary to 
consider the grounds on which the remainder of the award has 
been attacked. 

On the roth June 1910 respondent (1) made an appli- 
cation to the Court of the Subordinate Judge of Lucknow 
to. file the award in Court under paragraph 20 of the second 
schedule of the Code of Civil Procedure Act, 1908. On such 
an application the Court, if satisfied that the matter has been 
referred to arbitration and that an award has been made 
thereon, and that no ground such as is mentioned or referred 
to in paragraphs 14 and 15 is proved, shall order the award 
to be filed and shall proceed to pronounce judgment accord- 
ing to the award. Paragraph 14 states the grounds on which 
the Court may remit the award to the reconsideration of the 
same arbitrator or umpire. Paragraph 15 states the grounds 
on which alone an award shall be set aside. The first of 
these grounds is corruption or misconduct of the arbitrator or 
umpire. It was on this ground that the Subordinate Judge 
refused to order the filing of the award and disallowed the 
application of the respondent (1), who had been treated as 
plaintiff in the proceedings, 

On the 7th September 1910 issues were framed by the 
Subordinate Judge. The only material oneis: Is the award 
vitiated by the misconduct of the referee as alleged under the 
paragraphs 9 to 20 of the first defendant’s (the appellant's) 
written statement ? 
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The misconduct alleged against the referee was twofold :— 


(1st) That the referee had acted corruptly and dishonestly 
in his capacity of Judge. 

(2nd) That the proceedings in the reference has been 
conducted in such a way that the matters in dispute had not 
been properly tried. 

Their Lordships will deal first with the less important point 
of irregularity of procedure. : 

If irregularities in procedure can be proved which would 
amount to no proper hearing of the matters in dispute there 
would be misconduct suficient to vitiate the award without any 
imputation on the honesty or impartiality of the arbitrator, 
In the present case it was alleged on behalf ofthe appellant 
that there had been no proper inquiry, since the parties had 
not been properly summoned to appear before the arbitrator, 
and the appellant had not an ‘opportunity of meeting the 
case set up by the respondent (D The burden of proving 
this allegation was upon the appellant and other defendants at 
the trial before the Subordinate Judge. The only relevant 
witness called on behalf of the appellant was Shaban Ali, who 
admitted in cross-examination that he was sent for by the 
arbitrator on several occasions and questioned in respect of the 
value of immovable property. As against this evidence, which 
in itself is quite insufficient to prove the alleged irregularities, 
the arbitrator stated on oath that he invited all parties to 
putin written statements before him, but that they declined 
to do so; that he was never asked by any of the parties to hear 
oral evidence and that no oral evidence was tendered at any 
time, and that he got little or no assistance from any of the 
parties in making his inquiries. It is, however, unnecessary in 
their Lordships’ opinion, to further analyse this evidence since 
they agree with the Court of the Judicial Commissioner of 
Oudh that the allegations of irregularity in procedure were 
not proved against the arbitrator, and that there is no justification 
for the strictures passed by the Subordinate Judge upon the 
conduct of the arbitrator. Further severe comment was made 
that the arbitrator did not make and retain any adequate notes 
of the proceedings. No doubt itis generally desirable that an 
arbitrator should make and retain for subsequent use, if necessary, 
notes of the proceedings before him; but there is no warrant 
for holding that in the absence of such notes an award should 
be set aside at the instance of one of the parties, who must be 
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held to have known the general course of procedure, and who 
did not make any protest until after the making of the 
award with the terms of which she was not satisfied. 

The last point, and the most important, is the grave 
charge that the arbitrator acted dishonestly and with partiality 
in conducting the inquiry and making his award. This charge 
was found to be established by the Subordinate Judge. The main 
evidence relied upon to support this conclusion was that given 
by the arbitrator himself in cross-examination. An arbitrator, 
selected by the parties, comes within the general obligation of 
being bound to give evidence, and where a charge of dishonesty 
or partiality is made, any relevant evidence which he can give 
is without doubt properly admissible. It is, however, necessary 
to take care that evidence admitted as relevant on a charge 
of dishonesty or a partiality, is not used for a different purpose ; 
namely, to scrutinise the decision of the arbitrator on matters 
within his jurisdiction, and on which his decision is final. The 
limitations applicable to tHe evidence of an arbitrator as witness 
ina legal proceeding to enforce his award, are stated in the 
case Buccleuch v. The Metropolitan Board of Works (1), but 
where charges of dishonesty are made the Court would reject 
no evidence of an arbitrator which could be of assistance in 
informing itself whether such charges were established. 

_ In the opinion of their Lordships the Subordinate Judge did 
not take sufficient care in the discrimination of the purpose 
for which the evidence was admissible, and utilised evidence 
relevant on the charge of corruption to criticise methods adopt- 
ed by the arbitrator in determining the quantum of his valua- 
tions. The course adopted in the cross-examination of the arbi- 
trator was not satisfactory. There was a prolonged and critical 
examination into the details of figures, used by the arbitrator, in 
making his award, but the charge of corruption was not put fairly 
and squarely to him, so as to enable him to give a direct answer 
or explanation. it is not surprising that a cross-examination so 
conducted should lead to a certain amount of confusion and 
contradiction, but their Lordships cannot find in this respect 
any warrant for supporting the grave charges of corruption and 


partiality. 


The distribution and valuation of the testator’s property 
‘amongst the parties entitled are stated without ambiguity on the 
face of the award. In the frst place the arbitrator sets out the 


(1) (1872) L. B, 5 H. L, 418, 
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details of -the property allotted to respondent (1) and in each 
instance his estimation of value, The first property allotted is 
the entire village of Mohi-ud-dinpur, alas Hajiganj and the esti- 
mated value is 28,785 rupees. In respect of this allotment and 
valuation three charges are made against the arbitrator. It is 
said, first, that Hajiganj was a choice portion of the property of 
the testator and that its allotment to respondent (1) showed par- 
tiality in his favour to the detriment of the appellant. The 
arbitrator’s answer is that it was undesirable to divide Hajiganj 
and that the only way in which division could be avoided was 
by its allotment in entirety to respondent (1). This explanation 
is in itself reasonable and effectively answers the charge. 

The second allegation is of undervaluation, The arbitrator 
is said to have dishonestly assessed this property at a low valua- 
tion intending to give an unfair preference to respondent (1). 
The evidence adduced in support of this charge is that the 
valuation was made on the patwar;’s figures to the rejection of 
those appearing in the accounts of the testator, the former figures 
giving a lower rate of profit income, and thereby diminishing 
the capitalised value. Their Lordships can see no reason for 
not accepting the arbitrator’s explanation given in cross-exami- 
nation. He considered the patwart’s figures more likely to form 
an accurate basis for valuation than those in the private accounts, 
and stated that there were reasons which made him think that 
the private accounts were not satisfactory. This is just one of 
the matters on which an arbitrator is bound to exercise his dis- 
cretion in estimating value, and the evidence is quite insufficient 
to prove that the arbitrator’s choice cf materials was influenced 
by a corrupt motive, Apart from the charge of corruption, 
it was beyond the competency of the Subordinate Judge to 
scrutinise the estimate of value appearing on the face of the 
award. Their Lordships can find no reason for coming to the 
conclusion that the basis of valuation suggested by the Subordi- 
nate Judge is preferable to that of the arbitrator. 

The third charge made under the head of Hajiganj is that 
in the valuation, no account was taken of the zamindar’s office 
said to be worth soo rupees. The arbilrator’s answer is that it 
was included as part of the village property, and that in any 
case it was covered by the addition of 2,000 rupees which he 
had made to the value of the village as a whole. 

The second property allotted to respondent (1) consists of 
houses at Lucknow. It was said that the arbitrator had unfairly 
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P. 0. undervalued this property to the detriment of the appellant, and 
1914. that he had included in his valuation a house which belonged 

Amir Begam to the appellant and not tothe testator, Thereis no weight 


in the criticism made by the Subordinate Judge of the valuation 
of this property when the actual method adopted by the arbi- 
trator is understood. The arbitrator having a difficulty in ob- 
taining any satisfactory basis for fixing a valuation invited the 
parties to send in tenders, stating the price they would be pre- 
pared to pay for each of the houses. The only party who ten- 
dered for all the houses was respondent (1), whose tender in the 
aggregate amounted toa price of 11,900 rupees. The appellant 
sent in a tender for three of the houses at a slightly lower figure 
under each head, but the difference is so small as to be negligi- 
ble. The arbitrator fixed the value at 11,800 rupees, reducing 
the tender price in the case of two houses by the comparatively 
insignificant sum of 50 rupees. The method of valuation adop- 
ted by the arbitrator was yithin his discretion, and it is impos- 
sible to find that the small alteration in the case of the two 
houses was inconsistent with honesty and impartiality. 


©. 
ba Badr -d-din a 
Lora Parmour, ae 


It was necessary for the purpose of making his award that 
the arbitrator should determine whether or not to include in his 
distribution of property the house at Lucknow claimed by the 
appellant. He gave his reasons for the decision at which he 
arrived. He knew that the house in question had been assigned 
to the appellant many years ago under a deed of compromise, 
but found that the testator had not given up possession, always 
treating the house as his own and mentioning it in his will asa 
portion of his estate. He came to the conclusion that the testa- 
tor, notwithstanding the deed of compromise, had a good title by 
adverse possesssion, and that the appellant’s claim could not be 
sustained. He may have been right or wrong in the conclusion 
he arrived at, but their Lordships find no warrant for the infer- 
ence that he was in any way actuated by a dishonest motive. If 
he was wrong and the house was not the property of the testator, 
its inclusion in the award might be detrimental to respondent (1), 
but could have no effect whatever in defeating the title of the 
true owner, In addition to Hajiganj and the house property the 
arbiirator allotted to respondent (1) certain properties of compa- 
ratively small importance. Having regard to the decision at 
which their Lordships have arrived on the more important por- 
tions of the property allotted to respondent (1), it is unnecessary 
to follow under these heads the criticism of the Subordinate 
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Judge, which denote no more than a difference of opinion from 
the arbitrator on questions not within the jurisdiction of the 
Subordinate Judge to determine. No attack was made on the 
allocation of household furniture, cash, aud ornameznis, in Luck- 
now, or on their estimated value of 4,200 rupees. 


Having allotted his share to respondent (1), the arbitrator 
next proceeds in his award to allot her share to the appellant, 
and to estimate the value of such share. There are three heads. 
The entire village of Kundri; a share im the village of Rasulabad; 
and a sum of 4,000 rupees. The testator’s share in the village of 
Rasulabad was at this time subject to a considerable mortgage 
of 20,000 rupees, and it is alleged on behalf of the appellant that 
the arbitrator acted dishonestly in allotting to the appellant 
property subject to the disability of the mortgage ; that he un- 
fairly overvalued the testator’s property in Rasulabad ; and that 
he must have known that the allocation of the sum of 4,000 rupees 
was practically illusory. In the allotment of the testator's share 
in the village of Rasulabad, the arbitrator was asked by respon- 
dents (2) to (5) to givethem a share in Rasulabad adjoined -to 
their share in Mahal Pachhim which they already possessed. The 
award shows that he complied with this request. The question, 
therefore, arises whether there is any evidence of dishonesty 
in his allotting the remaining share of the testator’s property in 
the village of Rasulabad to the appellant. The appellant was 
already a co-sharer in Mauza Rasulabad, holding a share in co- 
tenancy with the testator. It was, therefore, quite reasonable 
that the arbitrator should assign a share to the appellant of the 
testator’s property in that village. If the allocation under the 
above circumstances was properly made, the disability attached to 
the mortgage could not be avoided. It was necessary that some 
of the parties should be subject to this disability, and the matter 
was obviously present to the mind of the arbitrator, who in his 
award provided against an apprehension of loss by deciding that 
the mortgage debt and its interest should be a charge on the 
entire property of the testator, and proportionately to all the co- 
sharers, each co-sharer being liable to pay in proportion to his 
share, and that each co-sharer should so soon as possible pay his 
capital and interest to the mortgagee. Their Lordships have 
already referred to this portion of the award, indicating their 
opinion that the arbitrator had dealt with the liability of the 
mortgaged property, providing what in his opinion appeared to 
be the best remedy. Under these circumstances their Lordships 


463 


PỌ; 


1914, 
Amir Begam. 

T 
Badrthd-din. 


Lord” Parmgor, 


504 


P, 0, 

1914, 

eag 
Amir Kegam 
Badr. d-dh. 


Lora PFa: soy, 


oa 


4 t , . ké | 
THR OALOUTTA LAW JOURNAL, [VoL, XIX. 


can find no evidence for the alleged dishonesty in the allotment 
of a share of the mortgaged property to the appellant, and agree 
in the decision of the Court of the Judicial Commissioner. 

Tneir Lordships have found some difficulty in understanding 
on what ground the Subordinate Judge has based his finding 
that the Rasulabad property was dishonestly over-valued. 
Iu his criticism on the valuation he states that the referee has 
valued the entire estate of the deceased at 95,042 rupees, but 
this in itself is an error, simce it is clear on the face of the award 
that the estate was valued for distribution at 91,042 rupees, 
and that the additional sum of 4,000 rupees was only thrown in as 
an item which might possibly be recovered on.a claim for a 
rendition of accounts from Ahmad Kanan. Tis initial mistake 
affects the subsequent inference and their Lordships can find no 
evidence of dishonesty in the detailed criticism of the arbitrator’s 
figures. The Subordinate Judge places considerable weight on 
the allotment of 4,000 rupees to the appellant as an element of 
misconduct in the arbitratos, It was objected that this was at 
best a doubtful item and ought not to be estimated in calculating 
the value of the appellani’s share. The answer to this objection 
appears On the face of the award. In calculating the value of the 
appellant’s share of the testator’s property, this sum was not 
taken into account, but thrown in as an additional item after the 
appellant had been allotted property estimated at 30,879 rupees, 
in itself rather more than her third share of the valued property. 


Ahmad Khan was a Karinda in the employ of the testator, 
and had been collecting his rents. It was alleged before the 
arbitrator that this man had money in his possession which was 
owing to the estate, and for which he had not accounted. 
Some figures were placed before the arbitrator, but there was no 
reliable evidence either of liability or of amount. Ahmad Khan 
refused to appear before the arbitrator to give any explanation 
of his accounts, and he was not called at the trial before the 
Subordinate Judge. The respondent No.1 had given Ahmad 
Khan acquittance for any sums that might be due to him, and 
the arbitrator was informed by Mr. Mohammad Fasih, a pleader, 
and the son-in-law of the appellant, that he, too, had given 
Ahmad Khan discharges, as he desired to get Ahmad Khan 
in his power to support the appellant’s claim for mutation. 
Under these circumstances, what was the arbitrator to do? 
If he had made no reference to the matter in his award, no 
question would have ariseu, and, on the face of the award, the 
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appellant would have had a full one-third share of the valued 
property. The course he took was evidently intended to be 
in favour of the appellant for what it was worth, and the finding 


of the Subordinate Judge that there was evidence of dishonesty- 


appears to be founded on a misapprehension of the terms of the 
award in relation to the distribution of this item. 

It was argued before their Lordships by counsel for the 
appellant that, although in each imstance the evidence of 
dishonesty might not amount to morethan a case of suspicion, 
the aggregate effect would support the charge of corruption, 
since in every instance the decision was given in favour of 
respondent (1), and to the detriment’of the appellant. In their 
Lordships’ view, this is not an accurate summary, but, in any case, 
there would be no sufficient ground to infer such a grave charge 
as dishonesty and partiality against an arbitrator unless much 
stronger evidence was adduced in support of the particular 
instances relied upon than was forthcoming in the present case. 
It is just to the aroitrator to say that, in their Lordships’ view, 
the charges of dishonesty and partiality have entirely failed. ` 

Their Lordships agree with the judgment of the Court 
of the Judicial Commissioner of Oudh, and will humbly advise 
His Majesty to dismiss the appeal with costs. 

Douglas Grant.—Attorney for the Appellant. 

Watkins & Hunter.—Solicitors for the Respondent No. 1. 


J. M. P. Appeal dismissed, 
FULL BENCH. 


Before Str Lawrence Fenkins, K.C.LE., Chief Fustice, Sir Harry 
Stephen, Knight, Fudge, Mr. Fustice Woodroffe, Mr. Fustice 
Holmwood and Mr, Fustice D. Chatterjee. 


THE MIDNAPORE ZEMINDARY COMPANY, LIMITED 
v. 


HRISHIKESH GHOSH AND ANOTHER.* 


Non-oscupanoy raryat— Heritability —Khudkasht and pahikasht raiyats—Erx- 
pressio unius est exclusio alterlus—Aengal Tenancy Act ( VIII of 1898), 
Seo 86—Non-ocoupancy holding, portion of, parting with possession of, 
lf ground of forfeiture. 


The holding of a non-occupansy ratfyat is heritable. 


* Full Bench Reference in“Appeal from Appellate Decree No, 1918 of 1911, 
against the decree of 8. K Ghosal, Esq., Officiating Judge of Murshidabad, dated 
the 21st April, 1911, reversing that of Babu Uma Nath @bosal, Subordinate 
Judge of Berhampur, dated the Ist June, 1910. 
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_OIVIL. | `, Karim Chowkidar v. Sundar Bewa (1) overruled. 
1914, i Parting with the possession of & portion of a holding by a non-cocupancy 
m raiyal is not a ground of forfeiture. 


The Midnapore 


Zemindary Oo, Ld. Raiyats in early days were either RAudkasht or pahihasht, The position 


t. | of the Akudkasht was superior to that of the pahikasht, Tha khudkasht was, 
Hrishikesh. , 8peaking generally, a man of the village in which his holding was situate and his 
ae holding ultimately was hereditary. The pah:kasht was not a man of the village 
‘where the land oultivated by him wasaituate ; he was an immigrant. Onginally 
he was a tenant-at-will, but gradually his tenancy besame more of a fixed 
character, elther from year to year or for a greater interest 4 i 
The maxim ewpressio unius est exclusio alterius is at best an uncertain guide 
to the true meaning of a statute. Section 26 of the Bengal Tenancy Act deals 
with the devolution of a right of ocoupancy, not of a holdivg pure and simple, 
This provision as regards right of occupancy, whioh isa oreature of the statute, 
in section 26 will notapply to the ordinary holding cf a raiyat which is nota 
creature of the Act, thongh some protective provisions are. Wija len to ıt whioh 
make for fixity of tenure, 


: Appeal by the Plaintiff. 

Suit for eyeclment. 

The land in dispute was, char land. It was originally settled 
with” Kali Ghose and ' Umaraädi Mandal in 1300 ; in 1308 Kali 
Ghose died and his son, the defendant No. 3, remained in | 
possession as his heir. Umaraddi sold his share to defendant - 
No. 2. The Court of first instance decreed the suit, but this 
decree was reversed on appeal. As regards defendant No. 1, 
the lower appellate Court held that as he was a raiyat by. inheri- 
tance, he could not be ejected; and as regards defendant 
No. 2, that he being a transferee of a porion of a non- occuparic| 
holding, g; could not be not be ejected. : 

~The case first came on forchearing before J ustice Sir Ak 
‘  Mookerjee, and Mr. Justice Beachcroft,-who on the 28th 

January, 1914, referred it to a Full Bench. 

Babus Foes Chandra - Roy and Rajendra Chandra Guha 

forthe Appellants. > l 

Babus Ram Chandra Možumdar and Chandra Sekhar 

Banerjee for the Respondents. 


See ORDER OF REFERENCE, 


Ris 


wy 
4 


January, 28. >} One of the questions in controversy in this appeal is, whether 
the right of a non-occupancy raiyat in his holding is heritable. 
In Karim Chowkidar Vv. Sundar'Bewa (1), a Division Bench of 
this Court held that the right of a non-occupancy raiyat was not 
heritable. In the reference to the Full Bench in the case of | 
Arip Mandal v. Ram Ratan Mandai (2), the contrary view 


(1) (4896) I. L. R. 24 Oale, 207. (2) (1904) I. L. R, 81-Calo, 767, 
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as indicated, and, in the reference to the Full Bench in the Civil, 
(2) ase of Lakhan Narain Das v. Fatnath Panday (1), the refer- 1914. 
ing Judges were inclined to the view that the case of Kanm mhe Midnapore 
howkidar v. Sundar Bewa (2), had not been correctly decided. ap Oo, Ld. 
When the case came to be heard by the Full Bench, there was Hrishikesh, 
divergence of opinion amongst the Judges and the point was 
~ left undecided. It was further observed in the case of Udoy 
Chandra Das v. Hari Das Batragi ( Ah that the state-of author- 
ities on the question, whether the right ofa non-occupancy 
raiyat is heritable, is not satisfactory. In view of this conflict 
of authority, we refer to a Full Bench of this Court the question,” 
whether the right of a non-occupancy raiyat is heritable. As 
he question arises in an appeal from appellate decree, under 
the Rules of Court, the whole appeal will be referred for disposal 
‘by the Full Bench. 
The appeal then came on for hearing before the Full 
Bench on April 20th and 21st, 1914. 
Babu Fogesh Chandra Roy (with him Babus Rajendra April, 20, 21. 
Chandra Guha and Stturam Banerjee) for Appellant. The: Tight 
of a non-occupancy raiyat is is non-heritable. The point was | / 
decided by the previous Full Bench in Lakhan Narain Das v. 
_Fatnath Panday (1).« 


[Jenxins C. J—Apart from heritability, will not the case 
come within the precise terms of section 20, clause 3 ?] 
No. The condition of heritability. must be first determined. 
The words “ whose heir hes” mean “ whose heir he is in respect 
of the holding. © That clause will apply only where the heir is 
recognised by the. landlord as a raiyat, or in other words, as 
Banerjee J. puts it in Karım Chowktdar v, Sundar Bewa (a), 
he is “allowed to hold on,” or where he is already a settled Cae: to i; 
raiyat in “respect of a different holding. ak 3 
Further, section 20 has no application to this case, as the 
land here is dearah land. Section 186, “excludés the aera | — 
of clause 3. It requires that in respect of dearah land the heir | FN [a 
must himself hold it for 12 years, 
[Jenkins C. J.—Sectiòn 180 refers rather to the identity 
Wl of the land than to the identity of the individual. It excludes- 
clause (2) only, and not clause (3) of section 20.] b. 
On that construction, the effect will 'be,'to' make.a non- | 
~ ome holding heritable under the Bengal Tenancy Act. i 
[Jenkins C. J.—It would rather be a 1 recognition of the fact j 
that it was heritable.] ai ee mo 


(1) (1907) 1. L. B, 84 Cale, 516:; OST, J. 487, 
(2) (1896) L. L. R. 24 Tale, 207, (3) (1908) 10 0, L J, 808 f 18 0, W. N, 087, 


rt 
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did The case of Bent Pershad Koeri v. Chaturi Tewary (1) 
1914. / lshows that some of the provisions of section 20 do not apply to 
ek, Midnapore $@¢ara@h land. 
. 4emindary Oo, Ld. | [HoLMwoon J.—That excludes only clause.7.] 
Hristiikesh, [JENKINS C. J.—Clause 7 only provides a rule of proof. 
= Whether that case is correctly decided, may admit of-a differ- 
ence of opinion, but it has nothing to do with the question of 
rights. ] 
Clause 3 only says that the heir can add the term of his 


| 6 “ predecessor’s tenancy to his own possession, if he is allowe 


hold on. Inthjs case, the landlord never recognised the defen- 


PPA mergana Wb ta 


dant, ‘nor received any rent- from him. 

t [JENKINS C. J.—You would read the words “provided he has 
been recognised by the landlord asa Jaiyat ” in clause 3 which 
are not there.) 

Any other construction would be against the Full Bench 
decision in Lakhan Narain Das v. Fatnath Panday (2), as it 
- would make the holding heritable. 

[JENgINS C. J.—It is against the view of only two of the 

Judges. But the Act merely recognises, it does not create 
heritability. ] 

A Sf The Act expressly makes an occupancy right heritable by 

É section 26, but there is no such provision for a non-occupanc 

Se right. > ° ad 

[Jenkins C. J—That is because the occupancy right under 
the Act isa right created by the Act, and is different from 
the occupancy right under the previous law.) 

The incident of heritability’ has been provided for by the 
Legislature for every other class of tenancy. 


{JENKINS C. J.— Where ds the section which says a perma- 
nent tenure is heritable ?] 

Section 11. It speaks of a permanent tenure as capable of 
being “ transferred and bequeathed,” which assumes heritability. 


[Jenks C. J.—The right was not created by that section, 
but merely recognised. | 
. In that case there was no occasion for expressly’ providing for 
even succession and transfer ; for a permanent tenure has always 
een recognised as bequeathable and transferable. 
[Jenkins C. J.—The Legislature makes these “ subject to 
the provisions of the Act”.] ` 


(1) (1908) I. L. E 88 Calo, 444 (448). 
(2) (1807) I. L. B. 84 Calo, 816 (F. B.). 


= 
= bå’ 


iis 


Vou. KIK) AIGE OOURT, 


The right of even an occupancy raiyat was not gels di C1vVIL, 


regarded as heritable under the former law. See Jate Ram 
Surmah v. Mungloo Surmah (1). 

[JENKINS C.J.—Under the former law there were no occu- 
pancy raiyats and non-occopancy raiyats, but khud-kashi and 
pas-kasht raiyats, Was it not held that all Ahud-kasht raiyats 
had heritable interests ?] 

I submit not, 

(Jengzins C. J.—The shud-kasht ‘raiyats’ heritability was 
recognised in the Fifth Report. ]} 

I would say the tenant here is not a ihia: kashi, but a pat- 
kasht raiyat, 4. ¢., a tenant-at-will. 

[JENgINS C, J.—But a pai-kasht raiyat is now at an end. 
Would the heir of a kAud-kasht raiyat now be liable to be 
ejected ?] 

Yes, unless he comes under Chapter V of the Act. 


[Jenkins C. J.—But he could not be ejected before the Act. 
If, then, the defendant is a AAud-kash/, he cannot have less rights 
now than he had, If heis a pat-kasht, he would no doubt be 
liable to be ejected, but so also would his father, But as between 
him and his father, he would have a right as against the world.) 

On the status of £hud-kasht and pat-kasht raiyats, see Field’s 
Introduction to Bengal Regulations, p. 25. 


[WOODROFFK J.— Where is the title under which you can 
Q evict? Section 44 does not give you the right.] 


tanyer 
The Midnapore | 
seat Lo, Ld. 


Ki Hrishikesh, 


es aoa 


Section 44 applies to a non-occupancy raiyat, but the. 


defendant here is a trespasser, I “rely on Banerjee J’s judg- 
ment in Karim Chowktdar v, Sundar Bewa (2). 

I submit section 20 clause (3) does not intend to lay down 
a different law from that laid down in section 6 of Act X of 
1859 or of Act VIII of 1869 (B. C.) 

(Jensins C, J.—-Section 6 was stronger than now, as it recog- 
nised the right of heritability even before the expiry of 12 years’ 
possession. | 

Section 6 did not make the right heritable. 

[JENRINS C, J.—In this case there was a dowland it was 
indefinite, Now, it has been decided that where there is an 
indefinite lease, the tenancy is considered to be one from year to 
year. If that be ao, a yearly tenancy would clearly go to the heir. 
And if it goes to the heir, it will attract the operation of 
section 20, clause (3), (See Whinfield on Landlord and Tenant.) 

(1) (1867) 8 W. B, 60, (2) (1896) I, L. B, 24 Calg, 207, 
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He would be a tenant not at will, but from year to year, 
with the further protection given to atenant by the Bengal 
Tenancy Act and with the right that his interest would grow into 
an occupancy right, It would be a heritable right.] 

[D. CHATTERJEE J.—Suppose a tenancy is created by a regis- 
tered lease for 9 years, and the raiyat who may have paid a heavy 
selami dies after one year. What becomes of the balance of 


# the term ?] 
\ 


It becomes property and as such will pass to his heirs. 
[D. CHATTERJEE J.—This therefore is an exception. In 
some cases, then, the holding is heritable. ] 


Y NG Not the holding, but the remaining term of the lease. 


Ce gana 


[D. CHATTERJEE J,— Being the term of anon-occupancy raiyat. 
Then, under section’44 you can eject only under certain circum- 
stances. Suppose none of these arises when the raiyat dies. 
Would you still be entitled to eject ?] 

Yes. My interpretation may cause hardship, but it is 
unavoidable under the Act. See per Rampini J. in Karim 
Chowkidar v. Sundar Bewa (1). 

Babu Ram Chandra Mazumdar (with him Babu Chandra 
Sekhar Banerjee) for the Respondents : On the facts of the case, 
the reference does not arise. Under the lease between the parties, 
year to year. Seé Colebrookes Husbandry in Bengal, pub. 1804, 
p, 39; and Sheikh Elahi v, Sheikh Hukum (2), where a similar 


ank a, bana hana re, aw — m 
me ae 


and pleadings in the case also do not raise the question. 

(Jenxins C. J.—We had better decide the general question.] 

First, as to section 180 on which the appellant relies. That 
section does not enact any new provision about chur or dearah 
land, but only specifies a particular mode of determination of the 
right of occupancy in such land, vrs., with reference to the 
identity of the land, and not with reference to the identity of 
the person. Section 180 affects, therefore, only clause (2) of 
section 20, not clause (3) or any other provision. 

[Hotswwoop J.—Clause (7) ? ] 

Assuming Bent FPershad Koeri v. Chaturt Tewary (3) was 
correctly decided, the other provisions of sections 20 do not 
certainly apply to chur or dearah land. See Fasimuddin Sheikh v. 
Beni Madhab Das (4). Further, Chapter VI has been made not 
applicable only in respect of utbandi land, not of dearak or chur. 


(1) (1896) I. L. R. 24 Ualo. 207, (8) (1906) I. L. EB, 83 Oale, 444, 
(2) (1918) 18 O, W. N. 38. (4) (1918) 17 0. W. N, 881, 
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Then, as to the question of heritability of the right of CIVIL, 
a non-occupancy raiyat, I submit the Act of 1885 does not 1914. 
make it specifically heritable, but recognises the heritability, The Midnapore. 


The definition of a "raiyat ” in the Act shows that. Sec- Zemindary Co, Ld. 
tion 5, clause (2). A "raiyat ” “includes also the successors. in Hrishikesh, 
inierest”’ ofthe person. There is no question of the recognition — 
of the successor by the, landlord, as suggested by the other side. 
Such a condition would lead to an gbsurdity. Either the right 12, 
is heritable or it is not heritable. IEfit is heritable, it is so under 
the general law, and inheritance cannot remain in abeyance 
pending landlord’s recognition. If it is not heritable, the tenancy 
comes toan end as soon as the raiyat dies, and there will be 
nothing left for the landlord to recognise. It would also be 
against the policy of the Act to require landlord’s recognition 
of the heir, as it would throw the ralyat completely at the 
mercy of the landlord. : 

Other indications in the Act, also point to heritability, 
Chapter VI gives a certain fixity of tenure’ to non-occupancy 
raiyats which is incompatible with non-heritability. See particu- 
larly/section 44, which lays down specifically the grounds on which 
alone a non-occupancy raiyat may be evicted. This must be 
read with section 89. (Then, section 79 gives a right toa noni; 15 
occupancy raiyat to make improvements involving a heavy out: 
lay, irrespective of the will of the landlord. This would bej 
inconsistent with the holding being not heritable. Section 82) 
again, shows, by the words “ or by his predecessor in interest,” | 
that the heir also would be entitled to compensation for improve- 
ments. } Then, section 160, clause (c), makes the right of a non- 
occupancy raiyat to hold for 5 years at arent fixed under Chapter 
VI, or Chapter X a." protected interest.” Suppose in the 
meantime the raiyat dies, Would the term lapse ?( Again, 
section 178, sub-section 3, clause (g) only limits the raiyat’s 
right to transfer or bequeath, but it does not restrict the right 
to inherit. All this shows that the Act recognises the heritable 
character of a non-occupancy right.) 

As for section 26 expressly making an occupancy 
right heritable, such a special provision was necessary inasmuch 
as the occupancy right created by the Act of 1885 was a 
new right altogether. It might also have been necessary to 
remove the doubt expressed in Fatee Ram Surmah v. Mungloo 
Suvmah (1), and Ajoodhia Persad v. Hmambandee Begum (2). 


(1) (1867) 8 W. B. 60. (2) (1867) B. L. B, Sup. 725; 7 W, R. 528. 
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As for Karim Chowkidar v. Sundar Bewa (1), there has 
been no other case in which after the death of a non- -occupancy 
raiyat, his heir was evicted on the ground that the holding came 
to an end, Isubmit Banerjee J’s treatment of the question is 
not correct. The learned Judge uses the maxim expressio unius 
est exclusto altertus wrongly. The principle has no application 
where a provision is inserted by way of caution: Maxwell on 
Interpretation of Statutes, sth edition, p. 504. The right of khud- 
Rasht raiyats was heritable from before the Act of 1859, 


[JENKINS C. J.—The learned Judge must have treated there 
pat-kashi raiyats as the equivalent of non-occupancy raiyats.] 


Rampini J. went further than Banerjee J. and introduced 
certain words in section 30 which are not there. ( Karim 
Chowktdar's case (I) was questioned by Brett and 
Mitra JJ. in the Order of Reference tothe Full Bench in Ars 
Mandal v, Ram Ratan Mandal (2). It was also doubted by Mitra 
and Holmwood JJ. inthe referring order in Lakhan Naram 
Das v. F¥ainath Panday (3). In this Full Bench case, Brett and 


‘Mitra JJ. held that the right of heritability existed before the 


Act;} Maclean C. J. and Harington J. did not- express any 
opinion; while Geidt J. alone held against the right. ` I rely on 
the judgments of Brett and Mitra JJ., which show what the law 
was before the Act. 

Formerly, there were two classes of ratyats in this country— 


‘khud-kashtand pat-kasht, This division had been in existence since 


the time of the Hindu Kings: see Phillips’ Tagore Lectures, 
pp. 12, 18, 19, 20, 21; and the same classification also prevailed 
during Mahomedan times; See Bayley’s Land Tax of India, 
Introduction, pp. 30, 31; a translation of a eee of Futwa 
Alamgir, pub. 1853. 

Then, as to how these classes were treated before the Regula- 
tions came into force, see Fifth Report, p. 192, para, 225 ; p. 208, 
para. 389; p. 206, para. 406; p. 207, para. 407}; p. 236..See 
also Harington’s Analysis, Vol, III, p, 423. 

Coming to the Regulations, in none of them which refer 
to Bengal, is there any reference to a patkashi raiyat. (The only 
reference isin Regulation LI of 1795, which relates to Behar). 
In Regulation VIII of 1793, in section §9, provision is made 
about ratyats generally, without any distinction between #4ud- 
kashiand patkashi, though in section 60 mention is made of éfud- 


© le Li i 24 Calo, 207, (9) (1904) I. D. R. 81 Calo, 757 (F.B.) 
8) (1907) I, L, R, 34 Cale, 616 (F. B.) 
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kashé raiyats only. Then Regulation XLIV of 1793, section 2, CIVIL. 


kan hah 


limited the engag: ments with tenants to a maximum of Jo years, 1914, 
and by Regulation IV of 1794, apart from any division between wy, Midnapore 
Rkhud-kashi and patkashi, landlords were declared bound to renew 4Zemundary Oo, Ld, 
their engagements with the tenants. Hrishikesh. 
-7 So far, then, even the pai-kash¢s were placed on a sound — 
footing, and were not mere tenants at will, This continued till 
1812, when by Regulation V of that year, the previous Regula- 
tions were rescinded and landlords were rendered free to enter 
into any engagements they liked with tenants. 
Then in Regulation VIII of 1819 (Putni Regulation) a 
khud-kasht is for the first time defined as a resident and heredi- 
tary cultivator; and that is also perhaps the last occasion when 
the word khud-sashi is referred toin a Regulation without any 
qualification. 
After this, AAud-kashts are divided into two classes:—Xudee- ~ 
mes khud-kasht and ordinary khud-kasht. See Regulation XI of 
1822, From this period s#hud-kasht and fat-kasht stand on the 
same footing, special rights being reserved for Kudeemee khud- 
kashti. n f 
Turning to the Acts, we find the same words 4ud-kaskt and 
Kudeemee.occur also in Act XII of 1841 (Revenue Sale Law); 
but ordinary khud-kashts cease to be mentioned in the next Act 
I of 1845. In Act XI of 1859—the present Revenue Sale Law— 
the khud-kasht is replaced by “a raiyat having a right of --- 
occupancy,” 
The Rent Law of that year, Act X of 1859, says that by 
occupation for 12 years a raiyat would acquire aright of occu- 
pancy. It does not say whether the raiyat is &hud-ashi or pat- 
kasht. The-right may therefore be now acquired, irrespective < 
| of residence in the village. See per Trevor Jin the Rent Case, 
Thakooranee Dossee v. Bisheshur Mookerjee (1). Now, a khua-p fe 
kaskt holding was heritable; it would follow therefore that af” 
patkashi would also be heritable, 
As Campbell J. points out in the Rent Case (1), Act X of P 
1859 did not introduce any change in the law. The preamble | 
also shows that. See sections 6 and 8. l 
á [JENKINS C. J.—It comes to this that admittedly at one time 
there were kkud-kasht raiyats and pat-Rashfraiyats. Khud-kashi 4 
raiyats fell under two heads. Originally they were people who cul- 
| tivated their own lands. Then they became people who cultivat- 
44) (1865) B, L. K. F. B, 202 (216). 
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ed the lands of their villages. Then there were the patkashts who 
were contractual cultivators. You say a khud-basht had “a 
right of property and so it was heritable. A patkasht may have 
Originally been a tenant-at-will and so not heritable, But in 
course of time the distinction between Ahud-kashi and patkasht 
disappeared, The only difference that remained was the statu- 
tory distinction between occupancy and non-occupanicy raryats. 
And as the two former different classes nf holdings became heri- 
table in course of time, it is reasonable to hold that all holdings 
now existing are heritable as well] ) 
That is my contention. 


Babu Fogesh Chandra Roy in reply: It is not correct to say, 


“as the dissenting Judges Brett and Mitra JJ. in the Full Bench in 


Lakhan .Narain Das v. Jainath Panday (1) say, that under the 
former law all holdings were heritable. The rights of patkasht 
raiyats were not hereditary. Because the distinction between 
khud-kast and pat-kasht has been done away with, it does not 
follow that all holdings have become heritable, 


[Jenkins C. J.—Khud-kasht isa right of property, paikasht 
rests on contract. Originally patkashé was a tenancy at will, but 


in time the tendency became to substitute a more certain. 


4° 


tenancy for a contractual one] 


All the incidents of a #4ud-fast holding do not attach to 
a non-occupancy holding. To make the latter heritable, it must 
be brought under the class of kadimi &hud-kasht, . See Fifth 
Report, pp. 406-407. 
C. A, V. 
The judgment of the Court was delivered by 


Jenkins C. J —The question referred for the decision of the 
Full Bench is whether the right of anon occupancy raiyat is 
heritable. In Kartm Chowkidar v. Sundar Bewa (2), it was 
held by a Division Bench that the right ofa non- -occupancy 
raiyat (who does not hold under any express agreement) in his 
holding is not heritable. In arriving at this conclusion, Mr. 
“Justice Banerjee J. says that “under the law as it stood before the 
Bengal Tenancy Act was passed, non- occupancy raiyats | not hold- 
ing | under any express engagements -are treated as tenants-at-will 
or as tenants from year to year [see Act X of 1859, section 25; see 
also the observations of Mr. Justice Field in his Introduction to 
the Bengal Regulations, p. 40 and those of Mr. Justice Trevor in 


(1) (1907) 1, L. R. 84 Cale, 516 (F, B,), (2) (1806) J, L. R, 24 Calo, 207. 
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Thakooranee Dossee v. Bisheshur Mookerjee (1)). Under the old Sivik; 
law non-orcupancy raiyats were the lowest class of raiyats and if 1914. 


the respondent’s contention be correct it would follow that all rai- mhe Midnapote 
yati holdings were transferable. But this would be somewhat Zemindary Co, Ld, 


: | , ae Y. 
inconsistent with certain provisions of law, such as Regula- Hrishikesh, 
sion VIII of 1819, section 11, clause 3 which speaks of hereditary Jenkins, O J. 
raiyats.” 


Any opinion of Mr. Justice Banerjee is entitled to respect, 
but the passage we have cited is open so question. 

It is not accurate to speak of non-occupancy raiyats under 
the old law. The expression ‘non-occupancy raiyat” first 
appears in the Bengal Tenancy Act, and the holding of non- 
occupancy ratyats isnot the exact counterpart of any holding 
under the old law, by which we understand the learned Judges 
to mean the law priorto 1859 For the present purpose it is 
sufficiently accurate to say that raiyais in early days were either 
khud-kasht or pahtkasht, It is unnecessary to discuss the several 
kinds of these two classes of ratyats, but contrasting one class 
with the other it may be said that the position of the Ahud-kasht 
was unquestionably superior to that of the pahskasht, 

The 4hua-kasht was, speaking generally, a man of the village 
in which his holding was situate, and it is, we think, conclusively 
established that his holding ultimately was hereditary. The 
paht-kasht was not a man of the village where the land cultivated 
by him was situate : he wasan immigrant. 

There is reason to think that originally he was a tenant-at- 
will, but until the demand for land exceeded the demand for 
cultivator, this probably was of no great moment, 

But as this economic position was reversed, the inconveni- 
ences of tenancies-at-will became apparent, and so we find they 
gradually gave way to tenancies of a more fixed character, 
either from year to year or fora greater interest (Whinfield on 
Landlord and Tenant). 

While the tenancy was at will it obviously could not be; p | 
heritable, for it would of necessity be terminated by the raiyat’s 
death, (But with the greater fixity of later times, this would no! 
longer be so, and on the raiyat’s death there would be an interest! 
that could devolve on his heir even though the tenancy was 
from year to year.) So matters stood when Act X of 1859 
was passed. That Act and the Bengal Act of 1869 and the 
Bengal Tenancy Act of 1885 have deprived the division of raiyats 


(1) (1865) 8 W. R. Aot X 29; B. L, R, Sup, 203, 
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into AAud-kasht and paht-kasht of its importance, and under the 


Bengal Tenancy Act we find raiyats grouped as (a) raiyats holding ` 


at fixed rates, 1d) occupancy raiyats and (c) non-occupancy raiyats 
(section 4). In section 20 mention is also made of " settled raiyats,” 
a class largely composed of but not identical with occupancy 
raiyats, for though every setiled raiyat has occupancy rights, 
some ratyats who have occupancy rights are not settled raiyats. 

These.several classes of raiyats, where the Bengal Tenancy 
Act governs, have taken the place of the khud-kashi and pakt- 
kasht raiyats with which the practical lawyer has no more concern 
except in order to trace the growth of raiyati rights. The 
result then is that (apart from possible exceptions with which 
we have no concern in this case) when these Acts were passed a 
tenancy-at-will had ceased to be the measure of any raiyati 
rights and so all had interests that were capable of descent. 

More than that, we think (apart from the possible exceptions 
to which we have referred) the holdings of raiyats were heritable, 
and this is distinctly recognized by the’ Bengal Tenancy Act. 
Thus the meaning ascribed to raiyat by section 5, cl.-(2) includes 
successors in interest : section 20, cl. (3) identifies the heir ofa 
ralyat with his predecessor for the purpose of acquiring the 
status of a settled raiyat : section 44 bestows on a non-occupancy 
raiyat a fixity of tenure that points to heritability ; Chapter IX 
contemplates improvements which it would be unreasonable to 
expect in a tenancy not heritable, and entitles a raiyat to com- 
pensation for improvements made by his predecessors in interest 
(section 82): and certain rights of non-occupancy raiyat are 
protected interests under section 160. 

Much has been made of section 26, on which it is sought 
to build up the argument referable to the maxim expressio 
unius est exclusto alterius ;* but this maxim is at best an uncer- 
tain guide to the true meaning of a statute. 

Here it seems to us to have no application, Section 26 
deals with the devolution of a right of occupancy, not of a holding 
pure and simple ; and asthis right of occupancy is a creature 
of this statute and a doubt had been expressed as to the herita- 
bility of a right of occupancy under Act X of 1859, there was 
good reason for making this provision in relation to a right of 
occupancy which would not apply to the ordinary holding ofa 
raiyat which is not a creature of the Act, though some protective 


[* The mention of one is the excluaioncf another. By particularising one 
or more members of a class, or objects of a group, an intention may be indicated 
to exclude the regt— Rep, | 
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provisions are applied to it which make for fixity of tenure. OIVIL, 
It is true that in Lakhan Narain Das v. Fainath Panday (1) 1914. 
the question now under consideration was referred to a Full T 
f ; The Midnapore 
Bench of this Court. Zemindary Oo, Ld, 
. ' . vuo 
But no conclusive answer was given, for while two of the Hrishikesh, 


learned Judges refrained from expressing any opinion as to 
whether or not a non-occupancy right was heritable before the 
passing of the Bengal Tenancy Act, one, Mr. Justice Geidt, held Wi 
that it was not, and the remaining “two, Mr. Justice Brett and 
Mr. Justice Mitra held that it was. l 
‘It is the inconclusive result of that case that has necessitated 
the present reference. : 
It is unnecessary to recapitulate the reasons severally advan-h 
ced by Mr. Justice Brett and Mr. Justice Mitra in support o 
their views that a non-occupancy—holding—is—heritable,..for w 
are in complete accord with the opinion expressed-by_them. 
he answer then that we would give to the question 
referred to us is that, apart from possible exceptions with which’ 
we have no present concern, the holding of a non-occupanc 
pe BOI ae Ot 2 NoU oLcupansy 
raiyat is heritable. As the question has arisen in an appeal 
from appellate decrée under the rules of the Court we must 
dispose of the whole appeal. i 
The question of heritability affects only a moiety ofthe 
land in suit and the opinion we have expressed is decisive 
against the plaintiff's claim to that moiety. 
The claim to the other moiety manifestly cannot be supported. 
The result is that the decree of the lower appellate Court 
must be confirmed with costs. 


Jenkins, O. J, 


A. T. My G G. B. Appeal dismissed, 
(1) (1907) I. L. R, 34 Calo 516, 
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APPELLATE CIVIL. 


Before Sir Lawrence Fenkins, K, C. I. E., Chief Fustice, ana 
Sir Asutosh Mookerjee, Knight, Fudge. 


CIVIL. SATYES CHANDRA SARKAR 
1918. v, 
ac MONMOHINI DASI.” 
ly, 4. 
pet Pleadings— Written statement—Puilure to deny allegations in plaint, effect of— 


Plaint, amendment of— Court's disoretion—Ovcil Procedure Code (Aot V of 
1908) O. VIII, R. 6. 


There was nothing in the Code of Civil Procedure of 1882, corresponding 
with Order VIII, Rule 5 of the Coda of 1903 The effect of failure under the 
latter Code to deny in the written statemout the allegation of fact in the 
plaint, does not necessarily amount to a proof in the plaintiff's favour. 

It 19 in the discretion of the Court to allow or disallow an application for 
amendment of plaint. 

Appeal by the Defendants. 

Suit to recover kas possession of land. 

The defendants Nos. 5 and 6 were the tenants of a non- 
transferable raiyati holding under a lease, dated the 4th April, 
1888, On the 2nd March, Igo, they conveyed the holding to 
defendants Nos. 1 to 3 in the name of defendant No. 4. The 
Courts below passed a decree for £4as possession as to two-thirds 
share of the land. The plaintiff appealed to the High Court. 

The appeal came on for hearing on the 18th July, 1912. 

Babus Bepin Behary Ghose and Nogendra Nath Ghose for 
the Appellants. 


Babus Fogesh Chunder Rr, Hemendra Nath Sen and 
Sachhidanand Gupta for the Respondent. CA: y. 
The following judgment was delivered by 


1912, Richardson J.—The plaintiff in the suit is the appellant. 
rar p. The facts are briefly as follows :—The defendants Nos. 5 and 6 


sara were the tenants of a non-transferable raiyati holding under a 
lease, dated the 4th April, 1888. On the znd March, r901, they 
conveyed the holding ostensibly to the defendant No. 4 but in 
reality to the defendants Nos, 1 to 3. It was found by the first 
Court that part of the land in dispute appertains to an estate or 
Chauki, named, Koralghosa, two-thirds share of which is in the 


* Letters Patent Appeal No, 77 of 1912, against the decision of Mr. Justice 
Richardson, dated the 9th August, 1912, ın Appeal from Appellate Decree 
No. 1880 of 1910, against the decree of Babu Ram Narain Sarkar, Subordinate 
Judge of Birbhum, dated the llth March, 1910, affrming that of Babu Tej 
Chandra Mitter, Munstff, Ist Court, at Bolpur, dated the 22nd March, 1909, 
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possession of the plaintiff as sjaradar and darpatnidar, and that 
the remainder of the land apperrains to a mouza named Mohesh- 
warpur of which the defendants Nos. I to 3 are paintdars and 
darpatnidars. This finding does not seem to have been questioned 
in the lower appellate Court as far as the land to the west of the 
Sakulyapur Road is concerned (vide Amin’s map). The lease 
of 1888 was granted by the persons then in possession of the 
proprietary interest in Kotalghosa. 

The suit was brought to recover*possession of the entirety 
of the land on the footing that it is all included within the 
boundaries specified in the lease of 1888 and the conveyance of 
1901 and that the defendants Nos, 1 to 4 are mere trespassers. The 
present plalntiff is the representative of the original plaintiff who 
died during the course of the proceedings below. 

The Courts below have concurred in holding that the 
plaintiff is entitled to kas possession of a two-thirds share of the 
land in Kotalghosa. The claim has been allowed to that extent 
and as regards the rest of the land, lras been dismissed. 


As regards the plaintiff’s right as lessee of the proprietary 
interest it is suggested that he is also entitled as lessee of the 
remaining one-third share of that interest under a lease to 
the original plaintiff dated the 26th Kartik, 1313, (12th Novem- 
ber, 1906). But the suit was instituted on the 23rd April, 1906. 
At that date therefore the original plaintiff had no title to this 
one-third share under the lease. No doubt the lease purports 
to have retrospective effect from the year 1307 and something 
was said about the original plaintiff having possession of the 
Share from that year. But no such possession has been found 
and reading the judgments of the Courts below I do not think 
the question was presented to them in that form. The title to 
the share is not specially set out in the plaint. Inthe course of 
the trial the original plaintiff seems to have relied, in reference 
to this part of her case, on some verbal arrangement afterwards 
carried into effect by the lease of 1313. A mere verbal arrange- 
ment unaccompanied by possession (as the Courts below have 
held) conferred no title which the original plaintiff could assert 
with success against the principal defendants in this suit and she 
does not appear to have founded her claim on the verbal arrange- 
ment coupled with possession from 1307. Itis too late now to 
put forward such a claim. 

The principal contention urged for the plaintiff was that the 
lessors of 1888 and those claiming under them have acquired a 
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O}VIL, good title by estoppel or adverse possession to that part of the 
1918, land in dispute which is situated in Moheshwarpur. Now the 
Satyde Ohándia conveyance of 1901 in favour of the defendants Nos. 1 to 3 may 
ob be evidence against them that they obtained possession of the 
Monmohini. 


eee whole of the land from the defendants 5 and 6 but they are not 
_ Richardson, J. estopped by it. Infact the plaintiff cannot succeed either on the 
o ground of estoppel or on the ground of adverse possession unless 
and until it is shewn that the defendants Nos. 5 and 6 obtained 
possession of the whole of the land under the lease of 1888. But 
as I understand the judgment of the Subordinate Judge, he has 
found that the evidence is insufficient to establish that fact. If 
the defendants Nos. 5 and 6 did not obtain possession of the 
Moheshwarpur land under the lease of 1888, how can their lessors 
have acquired any title to it by adverse possession? And how 
can the defendants Nos. 1to3 be debarrred from pleading that 
though their conveyance purports to cover that land, the 
defendants Nos. 5 and 6 had never been in possession of it and 
had no rights in it to sell? In other words, the defendants 
Nos. 1 to 3 cannot be compelledto rely on their conveyance. 
They had another defence to the suit which they were perfectly 
at liberty to set up and did set up. 


The preceding observations apply to the land to the west of 
the Sakulyapur road to which the defendants Nos. 1 to 3 did lay 
claim in their written statement as part of their mouza of 
Moheshwarpur and in regard to which therefore the Courts were 
clearly at liberty to arrive at an adjudication on the evidence on 
the record. In their pleadings however, the defendants Nos. 1 to 3 
put forward no similar claim to the land on the east of the road. 
Nevertheless not only the land on the west but a large part of 
the land on the east of the road has been found to belong to 
them, the Courts having accepted in their entirety the boundaries 
of the mouza as they are shown in the Amin’s map. 

An examination of the order sheet gives the following 
result. The suit was instituted in May 1906. It was tried 
for the first time in September, 1907. In January 1908, it was 
remanded for retrial. Very late in the day of the zoth July, 1908, 
the defendants applied for a local enquiry. The application was 
rejected. It was afterwards repeated several times without 
success but eventually on the 12th November, 1908, a local | 
enquiry was directed. The Amin submitted his report on the 
23rd December, 1908. The suit came on for hearing on the 
3rd February, 1909. Between these two dates, the suit had been 
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adjourned at the plaintiff’s instance from the 19th January, 1909, 
to the znd February and at the defendants’ instance from the 
2nd to the 3rd February. By an order of the last mentioned 
date, the plaintiff was refused leave to amend his pleadings. 
Regard being had to the delay which had occurred, the refusal 
was, In my opinion well justified, but it supplied an additional 
reason for treating the defendants also with some strictness. The 
trial began on the same date but it transpired that one of the 
defendants had died. The necessar? steps were taken and 
the case was further proceeded with on the 16th, 17th, 22nd, 
23rd and 24th February. On the 25th February, after they had 
closed their case, the defendants Nos. 1 to 3 applied in their turn 
for leave to amend their pleadings. Leave was very properly 
refused but in the result it might as well have been granted. 
Argument was heard on the znd and 3rd March and judgment 
was delivered on the 22nd March. 


The review of the proceedings makes it abundantly clear 
that it was not till after the Amin’s report had been received, 
indeed not till after the trial had begun, that the defendants 
Nos. I to 3 ever thought of asserting that any part of the land east 
of the Sakulyapur road appertained to Moheshwarpur. There 
is thus a broad distinction between the land on the east and the 
land on the west of the road which the lower Courts have 
altogether neglected. The mode in which the Munsiff dealt 
with this part of the case —in connection with the fifth of the 
issues framed by him—was extremely unfair to the plaintiff. It is 
clear that objection was taken to this part of the Munsiff’s 
judgment in the lower appellate Court but the learned Subor- 
dinate Judge does not appear to have realized the nature of 
the objection. 


In my opinion, regard being had to the order of the 3rd 
February, 1909, on the plaintiff’s application and to the order of 
the 25th February on the application of the defendants Nos. 1 to 3 
and to the whole course of the suit, the defendants Nos. 1 to 3 
should not have been permitted during the course of the trial 
to assert that the landsto the east of the Sakulyapur road 
appertained to their mouza. They gave the plaintiff no indica- 
tion of their intention to do so before the trial commenced and 
the plaintiff was obviously placed at a disadvantage by having to 
meet a new case sprung upon her at the last moment, a case 
which had not been suggested in the pleadings. 
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The result is that the appeal succeeds in regard to the land 
to the east of the Sakulyapur road. The decrees of the lower 
Courts will be modified so as to extend the relief given to the 
plaintiff to a two-thirds share of that part of the land in dispute 
which lies to the east of the Sakulyapur road. In other respects 
the decrees are confirmed. The plaintiff and the defendants 
Nos. 1 to 3 will receive and pay the costs throughout in proportion 
to their success and failure. 

Against this decisiof, the defendants preferred an appeal 
under section 15 of the Letters Patent. 

Babus Foges Chunder Roy, Hemendra Nath Sen, Sachhida- 
nand Gupta and Ralidas Sarkar for the Appellants. 

Babus Bepin Behary Ghose and Nogendra Nath Ghose for 
the Respondent. 

The judgment of the Court was delivered by 

Jenkins C. J.—This is an appeal under clause 15 of the 
Letters Patent from a judgment of Mr. Justice Richardson 
who has reversed the decree of the Subordinate Judge and passed 
a limited decree in the plaintifl’s favour. This has given rise to 
two appeals, one by the defendants who claim that the decree of 
the Subordinate Judge should not have been disturbed and 
another by the plaintiff who claims that the learned Judge was 
in error inasmuch as he did not establish the petitioner's claim 
to an additional one-third share over and above the two-thirds 
decreed. 

The suit is one to recover khas possession of land, and to 
understand the points in conflict between the parties, it will be 
convenient to refer to a rough map which has been placed before 
us, From that it would appear that there is a public road 
running substantially north and south; that to the west of that 
road there is a rivulet called the Kandor, that between the road 
and the rivulet there is a plot of land described as containing 
40 bighas ; that to the east of the road and immediately adjoining 
it on its eastern side there is another piece of land said to contain 
39 bighas. The plawntiff’s claim extended to these two plots of 
land, but in the opinion of the lower appellate Court, the plaintiff 
failed to establish his title to them inasmuch as that Court 
was convinced, on a map and report of the Amin, that these two 
plots of land did not fall within Kotalghosa, Mr. Justice Richard- 
son before whom the case came on appeal has varied the decree 
of the learned Subordinate Judge in so far as it relates to these 
plots of land and has held that the plaintiff is entitled to a decree 
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in respect of them to the extent of a two-third share. He came 
to that conclusion upon the ground that the defendants by their 
written statement had not, in his opinion, put in issue the plain- 
tiffs title to those two plots of land. He would seem to have 
treated the silence in the written statement with regard to these 
plots of land as amounting to an admission by the defendants 
that thetwo plots were a part of Kotalghosa which belonged to 
the plaintiff, and did not appertain tq the defendants’ mouzah 
which lies to the west, mouzah Moheswarpur. In my opinion, 
that decision proceeds upon a misconception. In the first place, 
the written statement is before the passing of the new Code of 
Civil Procedure and there was nothing in the Code of 1882 
corresponding with Order VIII, Rule £ of the present Code which 
provides that “every allegation of fact in the plaint, if not denied 
specially or by necessary implica'ion, or stated to be not admit- 
ted in the pleading of the defendant shall be taken to be admitted 
except as against a person under disability,” and I may here note 
under the new Code the effect of such failure to deny does not 
necessarily amount to a proof inthe plaintiff's favour, because 
there is a proviso to the rule “that the Court may in its discre- 
tion require any facts so admitted to be proved otherwise than 
by such admission.” There was a distinct issue raised in the 
Court of the Munsiff which covers the ground on which the lower 
appellate Court decided in favour of the defendants. The fifth 
issue was in these terms, " Does the entire land set forth in 
schedule (gka) of the plaint appertain to lot Kotalghosa ? 
If not, what portion thereof? What is the extent of the plaintifl’s 
darpatnt and fjara interest in the said mahal ” ? 


That issue, then, notwithstanding anything that may appear 
or not appear in the written statement, distinctly puts in issue 
the plainuff's title to the whole of the land claimed by his plaint, 
and it casts upon him, as indeed the law casts upon him, the 
obligation of proving his title to the whole of the land. In saying 
this, I do not overlook the fact that there was an unsuccessful 
application for amendment of the written statement. But to that 
and to the failure to obtain leave to amend, I am unable to 
attribute the consequences which, in the opinion of the learned 
Judge, follow. Any doubt is removed by the sth issue, Therefore, 
I hold that the sth issue having formulated one of the points on 
which the parties went to trial, it was open to the lower appellate 
Court to decide, as it did, that the plaintiff had failed to make 
out title to the plots containing 39 and 40 bighas, Therefore 
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ae the appellants before us are entitled to have their appeal 
1918, allowed : and it would follow from this that subject to the further 
Satyes Chandi point to which I will draw attention the decree of the lower 
V. appellate Court should be confirmed and the judgment of Mr. 
Monmohini, i i 
Justice Richardson set aside. 


Jenkins, C. d, 


This further point to which I am about to allude arises out 
of the contention of the plaintiff that he ought to have been 
given leave to amend his plaint so as to allege that even if the 
plots of 39 bighas, and 40 bighas were outside the boundaries of 
Kotalghosa, still the plaintif by adverse possession through his 
tenants or otherwise for the requisite statutory period, had 
acquired a right to that land, and that the right, if any, of the 
defendants in this land as owner of the adjoining mouza was 
extinguished by the provisions of the Limitation Act. There was 
an application to amend on those lines made as far back as the 
2nd of February 1909, but it was disallowed by the Court of first 
instance on the following day ; and I do not think that we should 
be justified now in saying that the Court was not within its rights 
or that it exceeded its powers in refusing this application—it 
was a matter for the exercise of its discretion; and it has 
exercised that discretion in a particular way. At the same time 
we appreciate that the case has taken a somewhat tortuous course, 
and that possibly the plaintiff may have been misled by the 
absence of a specific denial as to the 39 bighas plot in the 
written statement, and that both the plaintiff and the defendants 
may have found themselves confronted with a result that they 
did not anticipate when they saw the Amin’s report and the 
map. All these matters appear to me to justify a course which 
has been suggested as a possible solution, though not necessarily 
a satisfactory solution of the plaintiff’s difficulties in regard 
to the 39 bighas plot. That suggestion is that the plaintiff should 
be entitled to abandon for the purposes of this suit so much 
of his claim as related tothe 39 bighas with liberty to institute 
a fresh suit in respect of those 39 bighas. The defendants through 
their vakeel have left this matter in our hands, and we think 
that in the circumstances of the case it would be proper to 
allow the abandonment, so that the result will be that the 
plaintiff will abandon his claim in the suit to the 39 bighas 
lying to the east of the public road, and we grant him per- 
mission so to do, with liberty to institute a fresh suit in 
respect of that subject-matter, that is the 39 bighas—what - 
remedy he may seek is a matter with which we are not 
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concerned. But this permission is only granted on the condition 
that the costs that will be thrown upon the plaintiff as 
the result of this litigation must be paid within six months 
of the arrival of the recordin the lower appellate Court ae 
a condition precedent tothe suit being brought. 

The result then is that save as to so much of the claim aa 
is abandoned, the decree of the Subordinate Judge will be 
confirmed, for we think that it would not be right in this 
case for us to give effect to the prayer of the plaintiff to have 
the title to the additional one-third established in this suit. 
If he has title, it is open to him to establish it in another 
suit brought for that purpose. 

The plaintiff must pay the costs both before Mr. Justice 
Richardson and this Bench, of the appeal as well as the 
cross-appeal. 


A.T. M. Appeal allowed, 


Before Mr, Fustice Beachcroft and Mr. Fustice Mullick. 
KHETRA NATH ROY 


Y 


MAHOMED UZIR MUKTEAR AND OTHERS * 


Contribution, suit for—Patni, sale of,—Docres “against some of the patnilarsa, 


Bengal Tenancy Act (VIII of 1885), Seo. 171—Darpatnidar, deposit by- 

Contract Act (IX of 1872), Secs. 69, 70—‘Interested in payment Ff 

money’ —'Lawfully’—Darpatnidar's swit on statutory mortgage—Momy 

deoreé, if oan be passed, 

Per curiam: A darpatnidar is not entitled to make a deposit undidb 
section 171 of the Bengal Tenancy Act to prevent a sale in execution ofa 
decree obtained by the zemindar against some of the patnidars. But he i$ 
interested in making payment within the meaning of section 69 of the Indian 
Contract Act, if at the time, when the payment was made, the whole taluk was 
ddvertised for sale and he was undera dona fide apprehension that his interest 
was in danger. As the payment was not made gratuitiously and the patnidere 
enjoyed the benefit thereof, section 70 of the Contract Aot is also applicable. 

~  Obiter, Whether the payment was made within the terms of sections 69 
and 70 of the Indian Oontract Act, depends upon the circumstanogsg of eaph 
individual case. 

Raja Baikunto Nath'v, Udoy Chanda (1) referred to. 

* Appeals from Appellate Decrees Nos 2776 and 2868 of 1908, ngainst the 


decree of the Subordinate Judge of Noakhali, dated the 25th August, 1908, modify- 
ing that of the second Munsiff of Lakhipur, dated the 1]th September, 1907, 


(1) (1905) 20, L J. 811. 
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Per Mullick J, Obiter: A Courtis not debarred from giving a money 
decree tom person depositing money under section 171 of the Bengal Tenancy 
Act, although the suit be on a statutory mortgage only, 

Appeal by the Defendant and cross-appeal by the Plaintiffs, 

Suit for contribution. 

The plaintiff was a one-anna sharer in a dar-osat-paint taluk, 
Defendant No.1 had a five-anna sharejin the patni, defendant 
No, 2; a four-anna share, defendants Nos. 3 to 7, a one-anna share 
and the zemindars a two-anna share. The painitdars represent- 
ing ten annas and six annas in the patni paid rent to the supe- 
rior landlords separately, but this arrangement did not constitute 
a division of the tenure. The ten annas patnidars having 
defaulted in payment of rent, the zemindars put the patni up 
to sale subject to incumbrances. Asthe bids were too low, 
it was advertised for sale free of incumbrances, and the plaintiff 
apprehending that his dar-osat taluk was jeopardised, paid the 
arrears and prevented the sale. The documents filed in the 
case showed the payment made, was lawful. 


The Munsiff found that the payment was not made under 
section 171 of the Bengal Tenancy Act, but that under sections 
69 and 7o of the Contract Act, the plaintiff was entitled to 
contribution, and decreed the suit with interest. On appeal, 
‘the Subordinate Judge affirmed the decree except as to rate of 
‘interest. 

Babu Romes Chandra Sen for the Appellant, 


Babu Asttaranjan Chatterjee for the Respondents. 
The judgments of the Court are as follows : 


Beachcroft J.—I-have read the judgment which my lear- 

‘ned brother is about to deliver and agree that the appeals must 

‘be dismissed with costs, on the ground that both sections 69 
and 70 of the Contract Act apply to the case. f 


The case of Raja Batkunto Nath Dey Bahadur v, Udoy 
Chand Martti (1), is, no doubt, an authority for thé proposition that 
a person, who made a payment to savea sale, would not get the 
benefit of section 69 unless his own interest would actually be 
affected by the sale. There is an important element in this 
case, which differentiates it from that. It is found not only 


kua) 


“that plaintiff did in fact think that his interest was in jeopardy, 


but that the tenure was first put-up for sale subject to incumb- 
rances, and then as the bids were too low, it was adevertised for 


(1) (1905) 20. L. J, 31L 
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sale free of incumbrances and it was only then that plaintiff made 
the deposit. Whether the Court was right or not in advertising 
the tenure for sale free of incumbrances was a matter into which 
the planitiff could hardly be expected to inquire. He would be 
quite justified in presuming that the Court’s order was a proper 
one and that if the amount were not paid, his interest would 
pass. In the circumstances, I think it may be said without 
question that he was interested in the payment. 

I think that section 70 also applies. It was found 
that the payment was not made gratuitously and that the 
patnidar enjoyed the benefit of it. And in the words of Jenkins 
C, J., in the case of Mahendra Ghoshal v. Bhuban Mardana (1), 
‘seeing that in making the deposit he acted with the approval 
of the Court, what he did was done lawfully.’ 


Mullick J.—The plaintiff is a one-anna sharer in a dar-osat- 
patni taluk. It has been found that defendant No. 1 has a 
five-anna share in the paint, defendant No. 2 a four-anna share, 
defendants Nos. 3 to ya one-anna share, the zemindars a two- 
anna share, and that defendants Nos. 8 to 10, notwithstanding 
the plaintiffs’ allegation, have no share in the patni, It has 
also been found that for the sake of convenience, the patnidars 
representing ten-annas and six-annas in the patni pay rent to 
the superior landlords separately, but that this arrangement 
does not constitute a division of the tenure. Certain patntdars 
whose shares amount to five-annas out of the ten-annas and 
three annas out of the six annas, have created a dar-osat-fatni 
taluk in favour of Ananda Chandra Bhattacharyya who is 
now by purchase in the possession of defendant No.1. .The 
ten annas pfainidars having defaulted in payment of rent, the 
zemindars put the patni upto sale. The plaintiff, apprehend- 
ing that his dar-osat-taluk was jeopardised, paid the arrears 
and prevented the sale. He nowsues defendants Nos. I to 10 
for contribution. The Munsiff found that the payment was 
not made under section 171, Bengal Tenancy Act, but that 
under sectiors 69 and 7o of the Contract Act, the plaintiff was 
entitled to contribution. He dismissed. the suit as against 
defendrnts Nos. 8 to 10 bul decreed it with interest against 
‘defendants Nos. 1 to 7. On appeal, the Subordinate Judge 
reduced the rate of interest as against defendants Nos. 1 to 7 
and the costs as against Nos. 8 to 10, but in other respects 
affirmed the decree. Defendants Nos. 1 and 2 now appeal and 

(1)F(1910) 180. L, J, $66 ; I. L. B. 88 Oalc. 1; 14 0. W. N. 945, 
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plaintiff prefers a cross-appeal. The first objection urged be- 
fore us is that the suit is not maintainable. It is urged that 
section 171 does not justify such a contention. It is next urged 
that the plaintiff, having sued onthe basis of a mortgage, is 
not entitled toa simple money decree. The reply to this is 
that the plaintiff bas in fact sued for both reliefs, and that even 
if he had sued only upon the mortgage, the Court would not 
be debarred from giving, a money decree, if it thought fit to 
do so. 


I will now deal with the merits of the case. I agree with 
the Subordinate Judge that the paint having been put upto 
sale in execution of a decree against some of the patnidars only, 
the dar-osat taluk of the plaintiffs would not have been avoided 
by the sale and that, therefore, the plaintiff was not entitled 
to make the deposit under section 171 of the Bengal Tenancy 
Act. But it has been found that in fact the whole taluk was 
advertised for sale and that the plaintiff was under a dona fide 
apprehension that his interest was in danger. In these circums- 
tances, the plaintiff had an interest in making the payment 
within the meaning of section 69 of the Contract Act. There 
can also be no doubt that the defendants-appellants were bound 
by law to pay the money. Section 69 thereforeis fully appli- 
cable to the case although the learned vakil for the respondent 
before us has declined to rely on this section. I am also of 
opinion that the case is governed by section 70 of the Contract 
Act. There are clear findings of fact to the effect that the 
payment was not made gratuitously, and that the defendants 
enjoyed the benefit thereof. In regard to the question whether 


‘the payment was lawful, reliance is placed by the appellants 


upon the case of Raja Batkunio Nath Dey Bahadur v. Udoy 
Chand Matti (1), but that case does not appear to me to be 
an authority against the view I propose to take. The learned 
Judges in that case after consideration of the rulings of Chedi 
Lal v. Bhagwan Das (2) and Damodara Mudaliar v. The Secre- 
tary of State for India (3), laid down the principle that it must 
be considered in each individual case whether, having regard 
tó the circumstances thereof, it can be said that the payment 
was made within the terms of sections 69 and yo ofthe 
Contract: Act. This principle is further affirmed by Jenkins 
(1) (1908) 2 0. L. J. 311, 


(2) (1888) 1. L. R. 11 All, 234; A, W N. (1889) 67, 
(8) (1894) I. L, B, 18 Mad, 88; 4 M, D, J. 205 
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C. J., in his judgment in Mahendra Ghosal y. Bhuban Mar- 
dana (1). There the learned Chief Justice expressed the 
opinion that haviog regard to the circumstances of the case, 
a payment, which was accepted by the Court was within the 
meaning of section 7o although the person making the pay- 
ment was not in law entitled to make the payment. It also 
appears from Exhibit No. 1, which isa potah, given by the 
osat-dar to the plaintiff and others agd from Exhibit 2, which 
is a deed of partition between certain patnidars including the pre- 
decessors of defendant No. 2 and certain dar-osat-dars including 
the plaintiff, that payments of the kind now involved in this 
suit were contemplated by the patutdars as well as by the dar- 
osat-dars. These documents support the view that the pay- 
ments made were lawful. Having regard to all the circums- 
tances, therefore, I think section 7o is applicable to this case. 
The result is that the decree must be confirmed and the appeals 
dismissed with costs. The cross-objection is not pressed and 
is dismissed, 


A. T. M. Appeals dismissed, 
(1) (1910) 12 O, L. J, 666; I. L. R. 88 Calo. 1; 140, W. N, 948, 


Before Sir Lawrence Fenkins, K. C. T. E., Chief Fustice, 
and Ms. Fustice Woodroffe. 


SHITAL PROSAD MONDAL 
v. 


GAYA PROSAD DINGAL AND OTHERS,” 


Civil Procedure Code (XIV of 1888), Seo, 878-—Oiril Procedure Coda (Act V of 
1908), 890.10, Order KALII Rule 1—Suit, withdrawal of, with liberty to 
bring a fresh suit, on payment of costs—Proper order to be passed in 
such a oase— Ooste, non-payment afm Subsequent suit, whether barred, 


A suit was allowed to be withdrawn by the plaintiff, with liberty to 
bring a fresh suit on the game cause of action if not barred, on condition 
ot paying costs to the defendants, A subsequent suit having been brought 
on the same cause of action without paying the said costs of the defendants, 
the Munsiff held that the suit was barred for non-payment of costs and 
dismissed the suit: 

Heid, that the Munalff was not entitled to dismiss the sult; all that he 
could do was to regard section 10 asa bar to his proceeding with the trial of 
the suit, inasmuch as the permission was not operative until the costs were paid, 
and so there was no withdrawal, with liberty to bring a fresh suit, and until 
there was such withdrawal, the former suit was still pending, 





* Appeal from Appellate Decree, No. 2929 of 1910, against the deoree of 
Babu Trailakya Nath Shome, Officiating Subordinate Judge, 2nd Court, Distriet 
Midnapur, dated the 29th July, 1910, reversing that of Babu Ram Dulal Deb, 
Munsiff, 1st Court, at Contai, dated the 4th of February, 1910. 
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Held further, that the lower appellate Court was right when on payment of 
the costs the decree of dismissal by the Muneiff was set aside and the case sent 
back to be tried on the merits, for on payment of these costs there was the 
withdrawal complete under section 873 ;Act XIV of 1882) or Order XXHI 
(Act V of 1908) of the Oode, 


Abdul Aziz Molla vy. Hbrahim Volla (1), and Bdgington va Proudman (2), 
referred to, 


Held also, that in cages of this kind the proper order is one which limits 
the time within which the payment should be made and which goes on to 
direct that on failure to p&y within that time the original suit is dismissed 
with costs, 

Appeal by the Defendants. 

Plaintiff brought a suit against the defendants, and he was 
allowed to withdraw the suit with liberty to bring a fresh suit 
on the same cause of action if not barred, on payment of costs to 
the defendants. The costs were not paid, and the plaintiff brought 
a Subsequent suit on the same cause of action. Defendants 
contended inter alra that the suit was liableto be dismissed 
for non-payment of costs. The Court of first instance dis- 
missed the suit. On appeal the lower appellate Court reversed 
the decision of the first Court on payment of the costs by the 
plaintiff to the defendants and sent back the case to the Court 
of first instance for trial on the merits. Hence the appeal to the 
High Court against the decision of the lower appellate Court. 

Babu Shibaprosanno Bhattacharya for the Appellants. 

Babus Tara Kishore Chowdhury and Mohini Nath Bose for 
the Respondents. 

The judgment of the Court was delivered by 


Jenkins C. J.—This is an appeal from an order of remand 
made by the Subordinate Judge of the second Court of 
Midnapur. A suit had been brought for substantially the same 
cause of action as the present; and, on the 3rd of April, 1908, 
the following order was made in that suit: ‘ That the suit be 
allowed to be withdrawn by the plaintiff, with liberty to bring 
a fresh suit on the same cause of action if not barred, on condi- 
tion of paying to defendant No.1, Rs. 4 as costs and Rs. 2 to 
defendants Nos. 2 and 3.” On the 2nd of April 1909, the present 
suit was instituted and it was successfully contended before 
the Munsiff that the suit was barréd inasmuch as the costs 
mentioned in the order of the 3rd of April, 1908 had not 
been paid. . The result was that the Munsiff dismissed the suit. 
Thereupon, there was an appeal, and the order of remand to 

(1) (1904) I, Le B, 81 Cale, 965. (2) (1882) 1 Dowl, 152, 
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which I have referred, was made. That order is based on a STYE 
decision in Abdul Aziz Molla v. Ebrahim Molla (1). It is 1914. 


contended before us that the order of the Subordinate Judge Shital Prosad 
was erroneous. Though I agree with the result of the ruling 
in Abul Asis Molla v. Ebrahim Molla (1), I would base my 
decision in this case on somewhat different though not antagonistic 
reasons. The withdrawal was under section 373 of the Code of 
1882 which provides that “if at any time after the institution 
of the suit, the Court is satisied on” the application of the 
plaintiff that the suit must fail by reason of’some formal defect 
or that there are sufficient grounds for permitting him to 
withdraw from the suit with liberty to bring afresh suit for the 
subject-matter of the suit, the Court may grant such permission 
on such terms as to costs or otherwise as it thinks fit. If 
the plaintiff withdraw from the suit without such permission he 
shall be liable for such costs as the Court may award and shall 
be precluded from bringing a fresh suit for the same matter,” 
Here permission was given. Therefore, the last paragraph that 
I have read has no application, for it cannot be said that the 
plaintiff withdrew without such permission. He withdrew with 
the permission and the permission is under the section to with- 
draw from the suit with liberty to bring a fresh suit, that is to 
say, a permission with a sequel attached to it. The condition of 
such permission in this case was the payment of costs. Until 
the costs were paid the permission was not operative, and so 
there was no withdrawal with liberty to bring a fresh suit. The 
result was that until there was such withdrawal the former suit was 
still pending. This appears to me to be the literal meaning of 
the words of section 373 which is now reproduced in effect under 
Order XXIII, and is in accordance with the view of the English 
authorities on a cognate provision for, in Hdginton v, Proudman, (2) 
it was decided that where the plaintiff instead of paying costs 
went on with the original suit and obtained a verdict, the 
Court refused to set aside the verdict. When a plaintiff has 
obtained leave to withdraw upon payment of costs, it is his duty 
to pay the costs at once, for until they are paid there is no 
withdrawal with the permission of the Court. In that view 
when the case came before the Munsiff he was not entitled to 
dismiss it. All he could do was to regard section 10 as a bar 
to his proceeding with the trial of the suit. In so far as he 
- dismissed it, he exercised a power that was not vested in him, 


(1904 I L, B, Bl Calo, 965. (2) (1882) 1 Dow), 162, 


t, 
Gaya Prosad, 
Jenkins, 0. J. 


582 


OIVIm. 
1914, 
Shital Prosad 
Gaya Prosad, 
Jenhins, 0. J. 


THE OALOUTTA LAW JOURNAL, (Von, XIX, 


and I think the Subordinate Judge was right when, on payment 
of the costs, he set aside the decree of the Munsiff and sent 
back the case in order that the Munsiff should proceed with the 
trial; for on the payment of those costs there was the withdrawal 
complete under section 373 of the Code or Order XXIII. 

It appears to me important in cases of this kind to have 
regard to the precise terms of the section ; and I think it will 
be well that Courts when giving permission to withdraw with 
liberty to bring a fresh suit should see that their orders are 
complete, and the. proper order in such circumstances is one 
which limits the time within which the payment should be made 
and which goes on to direct that on failure to pay within that 
time the original suit is dismissed with costs, 

The only thing that remains for consideration is how the 
costs should be borne in this case. There can be no doubt that 
the plaintiff was in fault, so that we direct him to pay the defen- 
dants costs before the Munsiff and the Subordinate Judge. On 
the other hand, the defendant-appellant must pay the respon- 
dents costs of this appeal. The costs, so far as they may be, 
will be set off. With these directions as to costs, we confirm’ 
the order of the Subordinate Judge and dismiss the appeal. 


ALN. RG Appeal dismissed, 





Before Str Lawrence Fenkins, K. C. 1. E, Chief Fustice, and 
Str Asutosh Mookerjee, Knight, Fudge. 


ANNADA HAIT 
v, 
KHUDIRAM HAIT AND OTHERS." 
AND 
HARIS CHUNDER MONDOL AND ANOTHER 
D. 
KHUDIRAM HAIT AND OTHfEes.f 
Possession, suit for—Usufructuary mortgage, redemption of-—Mortgaga inralid 
in law-——PlaintifPs title established—Plaintiff to recover possession— Suit, 
nature of, if changed. 


A snit for possession on redeeming a usufructuary mortgage is in subs- 
tance a snit for possession of the land. 

In a suit for possession of land on redeeming a usufructuary mortgage, if 

* Letters Patent Appeals Nos, 44 and 45 of 1912, against the decision of 


Sir Richard Harlington, Bart. Judge, dated the 8rd April, 1912, in Appeals 
from Appellate Decrees Nos. 2(04 and 2065 of 1910, against the deorees of 


. Babu Surendra Nath Mitra, Subordinate Judge, 8rd Court, of Hooghly, dated 


the I7th March, 1910, affirming those of Babu Paroda Kinkar MWukherji, Mun- 
Biff, 8rd Court, of Howra, dated the 26th Avgust, 1909, i 
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the plaintiff establishes his title and the only answer that the defendant has, 
is that the mortgage is void in point of law, the plaintiff is entitled to get 
the land, because the defendant on his own showing has no title whatever to 
retain possession of the land. 


Appeals by the Defendants. 

Suit for possession of certain property on redeeming the usu- 
fructuary mortgage thereon in favour of the defendants in pos- 
session, l 

The Courts below decreed the suit, The defendants appealed 
to the High Court. i 

Babus Mahendra Nath Ray and Hemendra Nath Sen for the 
Appellants. 

Babus Nilmadhub Bose and Sib Chunder Palit for the 
Respondents. 

The following judgment was delivered by 

Harington J.—s. A. No. 2004 OF 1910. This is aa appeal 
by the defendant in a suit which the plaintiff brought for posses- 
sion of certain disputed property on redeeming the usufructuary 
mortgage thereon in favour of the defendant in possession. 

The learned Judge in the Court below found that the mort- 
gage was valid in law and gave the plaintiff the relief he claimed. 

It is now argued in appeal to this Court that the mortgage 
was void under section 12 of the Bengal Tenancy Act. It 
was in fact a verbal mortgage. There is a dispute between 
the parties as to whether the subject matter of the mortgage is 
a property of the nature whith would come within the provisions 
of that section. The appellant’s contention is that the mortgage 
being void the plaintiff cannot succeed in his action, because 
there is no mortgage in law which he is entitled to redeem, 
Therefore, he argues that the suit ought to have been dismissed, 

Now, the difficulty appears to me to be this—If the appel- 
Jant’s argument is sound then the mortgage transaction gave him 
no right to the possession of the land. He had then no title at 
all, because, the title by purchase which he set up has been 
expressly negatived by the learned Judge in the lower appel- 
late Court—The plaintiff succeeded in proving a title paramount 
tothe land. The first conveyance was a conveyance of an. eight 
anna share by the plaintiff's mother in favour of a man named 
Nogendra. Subsequently there was a conveyance by Nagendra 
to a man named Baikuntha which was admittedly a benams 
transaction made according to the plaintiff in his favour. The 
defendant on the other hand says Baikuntha was his denamdar 
and he asserted his right to the possession of the land 
which he had got on the ground that he was the person for 
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whom the purchase by Baikuntha was made. But that matter. 
the learned Judge has found against him. He found that he 
did not purchase the land through Baikuntha. Therefore the 
title he set up to justify his possession failed. Then comes 
the story of the verbal usufructuary mortgage made by the 
plaintiff's mother in favour of the defendant which the Judge 
has found to be atrue story and onthe basis of which he gave 
the plaintiff possession on payment of the money advanced 
on the mortgage. In my view, as intimated at the beginning 
of the judgment, the appellant has put himself into this diff- 
culty. He claims to be in possession of the land under a 
purchase but he fails to establish that purchase. He must be’ 
taken as having no title under the purchase through Baikuntha, 
He then says that the usufructuary mortgage under which, 
the plaintiff put him in possession is one which is void in point 
of law. Therefore he is not entitled to the land on his own 
showing under the arrangement under which the plaintiff says 
he holds possession. So that if his argument is well-founded 
the plaintiff by virtue of his title would be entitled to possession 
as against the defendant. The argument that has been address- 
ed tous is that if the plaintiff is given possession in this suit 
it would be substantially altering the character of the suit, I 
do not agree withthis. It appears to me that a suit for posses- 
sion on redeeming a usufructuary mortgage is in substance a 
suit for possession of the land. If the plaintiff establishes his 
title andthe only answer the defendant has is that the mort- 
gage is void in point of law, still nevetherless the plaintiff 
would be. entitled to get the land, because the defendant on 
his own showing has no title whatever to detain possession of 
the land. For this reason even if his argument is well-founded 
the judgment for possession will stand. 

The result is this appeal is dimissed with costs. 

S. A. No. 2055 of 1910. 

My judgment in S. A. No, 2004 of 1910 will also govern 
this appeal which is also dismissed with costs, 

Against these decisions, defendants appealed under sec- 
tion 15 of the Letters Patent. 

Babu Monmotho Nath Ray for the Appellants. 

Babus Nilmadiub Bose and Sib Chandra Palit for the 
Respondents. 

The judgment of the Court was delivered by 

Jenkins C. J.—Both the appeals are dismissed with costs. ` 


A, TM. Appeals dismissed. 
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Before Mr. Fustice Imam and Mr. Fustce Chapman. 
ENATULLA BASUNIA AND OTHERS 


v 


JIBON MOHAN ROY." 


Cittl Procedure Code (Act V of 1908), Order IX, Rr. 6, 13— Order XVII, 
Rr, 8,8, distinction between—Sohedule I, Appendio B, Form No. 1— 
Case, adjournment of—Defendanis, non-appearance of, on the date fiecd— 
Procedure, to be followed—Decres, exparte—Application, to set aside 
decree, if can be entertained : 


The provisions of Order IX of the Code of Civil Procedure by themselves 
do not apply toa case in which the defendant has already appeared in answer 
to the summons but has failed to appear at an adjourned hearing of the 
suit, For such a oase the procedure is laid down in Order XVII whioh deals 
with adjournments, 


The distinction between Rule 2and Rule 8 of Order XVII of the Oode 
is, that the former Rule apples to hearing adjourned at the instance of the 
Court, while the latter applies to hearing adjourned at the instance ofa 
party to whom time has been allowed to do some act to further the progress 
of the suit but who has defanited; and that where there are no materials 
on the record the proper procedure to follow would be that laid down in 
Rule 2, bat if there are materials on the record the Oourt ought to proceed 
under Bule 8. 

Muriannissa v. Ram Kalpa Geratn (1) followed, 


Where, therefore, on the day the hearing of the suit commenced both the 
parties appeared, and the case proceeded from day to day, and the examina- 
tion and cross-examination of plaintiff's witnesses were finished, and the 
defence pleader began his case and examined one of the defendants whose cross- 
examination not having been finished the case stood adjourned to the next 
day, when neither he, the witness, nor the pleader for the defence appeared, 
and the Court noted the case for the defence as closed and proceeded to hear 
the argaments of the pleader for the plaintiff, and delivered judgment deoree- 
ing the suitin plaintiff's favour, and the defendants subsequently made an 
application for setting aside the decree alleging that it had been passed 
ev parte, and the Court refused the application on the ground that it had 
no power to set aside the decree under Order IX, Rule 13 : 

Ied, that on the default of the defendants the Court below must have 
proceeded under Order XVII, Rule 2 of the Oode of Civil Procedure, to dispose 
of the guit in one of the modes directed in that behalf by Order IX, and that 
being so the defendiunts’ application under Order IX, Rule 18 should bave 
been entertained, 

Jonardan Dobey yv, Ramdhone Singh (2; followed. 


Appeal by the Defendants. 
Application to set aside a decree under Order IX, Rule 13 


“ Appeal from Order No. 264 of 1918, against the order of Babu Chandra 
Kumar Chatterjee, Sabordinate Judge of Ruugpur, dated the 17th may, 1913. 


(1) (1907) 5 O, L. J, 260; 1 L, R, 84 Cale, 235 (2) (1806) I, L., K, 23 Cale, 73 
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of the Code of Civil Procedure on the allegation that it was 
passed ex parte, and the applicants were prevented by sufficient 
cause from appearing in Court on the date fixed for the hearing 
of the case. 

Babus D. N. Bagchi and Sajani Kanta S for the 
Appellants. 

Babu Dwarka Nath Chuckerbutty and Dr. Nares Chandra 
Sen Gupta for the Repondents. C. A. V. 

The judgment of the "Court was as follows : 

This is an appeal against an order of the Subordinate Judge 
of Rungpur rejecting an application to set aside a decree said 
to have been passed ex parte. The application was made under 
Order IX, Rule 13 of the Code of Civil Procedure. The decree 
sought to beset aside was passed under these circumstances. 
On the day the hearing of the case commenced both the 
parties appeared. The case then proceeded from day to day. 
The plaintiff in the course of 9 days examined 14 witnesses, 
who were cross-examined by the defendants’ pleader, and then 
closed his case. The defence pleader then began his case and 
examined one of the defendants whose cross-examination not 
having been finished on the third day of his examination, 
stood adjourned to the nextday when neither he, the witness, 
nor the pleader for the defence appeared. The Subordinate 
Judge consequently noted the case for the defence as closed 
aud proceeded to hear the argument of the pleader for the 
plaintiff. There was no argument for the defendants and the 
Subordinate Judge delivered his judgment decreeing the suit 
in plaintiff’s favour. 

The defendants made this application, out of which this 
appeal has arisen for setting aside the decree alleging that it- 
had been passed ex parte. ~ ' 

The Subordinate Judge relying on the case of Kader Khan 
v. fuggeswar Prasad Singh (1) held that he had no power to 
set aside the decree under Rule 13 of Order IK and that the 
defendants’ remedy Jay in a review or an appeal. oS 

In this appeal it has been argued for the appellants that 
this decree was passed ex parte. The expression ex parte has not 
been defined anywhere in the Code nor does it appear to have 
been the subject of a judicial decision for its definition. Its 
accepted meaning however according to Wharton’s Law Lexicon 
seems to be ‘a proceeding by one party in the absence. of 

(1) (1908) I. L. R, 85 Calo. 1023, 
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other.” We may remark here that this accepted meaning does 
not help usin this case one way or the other. Rule 6 of Order 
IX, lays down that where the plaintiff appears and the defendant 
does not appear when the suit is called on for hearing then 
if it is proved that the summons was duly served the Court may 
proceed ex parte. For correctly applying this rule it is important 
to consider what consitutes " appearence” of the defendant. 
The nature of the defendant’s appearance in obedience to the 
summons is best explained by the language of the Form, pres- 
cribed in the first Schedule, Appendix B, for summons to a 
defendant. That Form directs the defendant to appear in person 
or by pleader duly instructed and able to answer all material 
questions relating to the suit or who shall be acompanied by 
some person able to answer all such questions. The defendant’s 
failure to appear in either of the ways specified would lead 
to the determination of the suit in his absence. The test ofa 
defendant’s “appearance” is whether such of the requirements 
of the summons as relate to appearence have or have not been 
fulfilled. In the present case the defendants appeared by their 
pleader whose being furnished with due instruction cannot be 
doubted as he conducted the’case for the defence up to the 
stage when he failed to attend the hearing of the case. Thus 
it cannot be said that the Subordinate Judge proceeded under 
Rule 6 of Order IX. 

The provisions of Order IK by themselves do not apply to 
a case in which the defendant has already appeared in answer to 
the summons but has failed to appear at an adjourned hearing of 
the suit. For such a case the procedure is laid down in Order 
AVII, which deals with adjournments. Rule 2 of that order lays 
down that “ where, on any day to which the hearing of the suit is 
adjourned, the parties or any of them fail to appear, then the 
Court may proceed to dispose of the suit in one of the modes 
directed in that behalf by Order IX or make such other order 
as it thinks fit ;” while Rule 3 of the same Order lays down that 
“where any party to a suit to whom time has been granted 
fails to produce his evidence or to cause the attendance of his 
witness or to perform any other act necessary to the further 
progress of the suit for which time has been alllowed, the Court 
may, notwithstanding such default, proceed to decide the suit 
forthwith.” The distinctions between the two Rules is that the 
former Rule applies to hearing adjourned at the instance of the 
Court while the latter applies to hearing adjourned at the 
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instance of a parly to whom time has been allowed to do some 
act to further the progress of the suit but who has defaulted. 
A further distinction between the two Rules has been pointed out 
in the case of Afariannissiv. Ram Kalpa Gorain (1), that in a case 
where there are no materials on the record the proper proce- 
dure to follow would be that laid down in Rule 2, (section 157 of 
the former Code) but if there are materials in the record the 
Court ought to proceed under Rule 3, (section 158 of the former 
Code). Thus to apply the procedure lard down in Rule 3 to a case 
there must be the presence of both the elements vig, (1), the 
adjournment must have been at the instance of a party and, (2) 
there must be materials on the record for the Court to decide 
the suit. The presence of one without the other does not justify 
the application of Rule 3. 

The question in this appeal is, whether the procedure of 
the Subordinate Judge on the default of the defendants was 
under Rule 2 or Rule 3 of Order 17. The hearing of the case 
was proceeding from day to day and the case stood over for the 
next day as the cross-examination of the witness had not been 
finished. The adjournment, therefore, was not at the instance 
of a party. 

In the circumstances we are of the opinion that on the 
default of the defendants the Subordinate Judge proceeded 
under Rule 2 to dispose of the suit in one of the modes directed 
in that behalf by Order IX. That being our view, we think, on the 
authority of the Full Bench decision in the case of Youardan 
Dobey v. Ramadhone Singh (2), that the appellant’s application 
under Rule 13 of Order X should have been entertained. The 
order of the lower Court is set aside. 

The appeal is decreed, The Subordinate Judge will now 
proceed to consider if the appellants make out sufficient cause 
for the decree to be set aside. 

We assess hearing fee four gold mohurs. 


A. N Ri C: Appeal allowed ; cause remanded. 
(1) (1907) 1. Ia R. 34 Cale, 235. (2) (1886 I L. B 23 Cale 738. 
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£ fore Sir Lawrence Feukins, K. C. 1. E. Chief Fustice, and 
Str dsutosh Mookerjee, Knight, Fudge. 


RADHA KRISTO SAHA AND OTHERS 
Va 


UMES CHUNDER CHUCKERBUTTY.* 
Second appeal— Hired question of fact and law— Owner ship. 


La 4 
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The defendants purchased the disputed land in execution of a money deoree 
against one Basirudd!l. Subsequently the predecessor of the plaintiffs pur- 
chased a half share of the said property from one Gadu who claimed to be oo- 
sharer of Basiruddi. In a question between the parties whether Gadn had 
any interest in the property: 

Heid, that the mere fact that the cousins Gadu and Basirnddi, who were 
Mahomedans, lived together on the land, would not indicate that they were 
joint owners thereof, 

That it was necessary to consider whether Gadu was in possession of the 
land; if so, what was the nature of that possession? Was he in possession in 
his own right or by sufferance? Did he ever cultivate the land? Did he ever 
pay rent in reapect thereof ? l 

Appeal by the Defendants. 

Suit for declaration of title to immovable property and for 
recovery of possession thereof. - 

The Court of first instance dismissed the suit; that decree 
was reversed on appeal. The defendants therefore appealed to 
the High Court. 

Babu Moumotho Nath Mookeijee for the Appellants. 

Babu Dwarka Nath Milter for the Respondent. 


The following judgment was delivered by 

Coxe J.—It appears to me that this appeal is concluded by 
the findings of fact, and must be dismissed with costs. 

Against this decision, the defendants appealen under section 
15 of the Letters Patent. 

Babu Moumotho Nath Mookerjce for the Appellants. 

Babu Bejoy Kumar Bhattacharjee (for Babu Dwarka Nath 
Afitter) {cr the Respondent. 

The judgment of the Court was delivered by 


Mockerjee J.—This 1s an appeal under Clause 15 of the 
Letters Patent against a judgment of Mr. Justice Coxe ina suit 
for declaration of utle to immovable property and for recovery 
of possession thereof. 


* Letters Patent Appeal No, 181 of 1911, aguinst the decision of Mr. Jastice 
Coxe, dated the 2ith May, 191), 1n Appeal from Appellate Decree No 2491 of 
1909, against the decree of L. Palit, Eqn District Jadge of Jessore, dated the 
Zist June, 1809, reversing that of Babu Romes Qhunder Hose, Muusiff, Zud 
Court, Jhenidah, dated the ]¥th September, 1908, 
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The defendants who are the appellants before us purchased 
the disputed land on the 16th November 1896 in execution of 
a money decree against one Basiruddi. On the 12th of December 
1896, the predecessor of the plaintiffs respondents, purchased a 
half-share of the said property from one Gadu who claimed to 
be co-sharer of Basiruddi. The question incontroversy between 
the parties is whether Gadu had any interest in the property. 

The Court of first instance found against the plaintiff and 
dismissed the suit, Uponeappeal that decision was reversed by 
the District Judge. The decree of the District Judge has been 
confirmed by Mr. Justice Coxe onthe ground that no question 
of law is involved in the appeal. 

On behalf of the appellants, it has been contended that the 
District Judge has not properly cansidered the qeustion of the 
alleged ownership of Gadu in the disputed land, and this question 
of ownership is nota question of fact butis a mixed question of 
fact and law. 

The District Judy: has found two facts, namely, frst that 
Gadu and Basiruddi lived together, and secondly, that rent receipts 
have been produced to show that Gadu and Basriuddi were regis- 
tered in the books of the landlord as tenants in respect of the 
disputed land. 

In so far as the first point is concerned, it is clear that it is 
by no means conclusive. Gadu and Basiruddi were not members 
ofa joint Hindu family. They were Mahomedans, they were 
cousins and the mere fact that they lived together on this land 


- would not indicate that they were joint owners thereof. In so 


far as the second point is concerned, what have been produced 
are not rent receipts but counterfoils of rent receipts alleged to 
have been granted by the landlord to the person or persons who 
paid rent. These counterfoils are not conclusive by themselves. 
In some of the counterfoils, against the tenant’s name is entered 
a tte afafa (Pa, Gadu Basirndds), which the respondents con- 
tend means, land of which the tenants were Gadu and Basiruddi. 
On the other hand, in other counterfoiis the entry is y tig afa 
(tha Gadu Bastrudat) which indicates that the land was on ac- 
count of Gadu and Basiruddi. It is clear that the counterfoils 
produced do not show that Gadu and Basiruddi were the regis- 
tered tenants in respect of this land. The plaintiffs have not 
been able to produce the register kept by the landlord, although 
it is plain from the proceedings that the landlord is on their side, 
It has not been also shown that the receipts granted to the 
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persons who paid the rents contained entries of the same descrip- 
tion as are found in the counterfoils produced. 

The position therefore is that the two circumstances upon 
which the District Judge has relied are not conclusive. On the 
other hand, the Court of first instance referred to circumstances 
which in the opinion of that Court negatived the claim of the 
plaintiffs. In a case of this description, it is necessary to consider 
whether Gadu was in possession of the disputed land. If so, what 
was the nature of that possession? Was hein possession in his 
own right or by sufferance? Did he ever cultivate the land? Did 
he ever pay rent in respect thereof? These are elements which 
have to be considered. The Court of first instance pointed out, 
in the view it took of the evidence on the record, that Gadu was 
not in possession of the disputed land fora long series of years. 
If the District Judge takes the same view on the evidence, it will 
obviously be a very material point for consideration. We express 
no opinion upon the merits of the case; but we are unable to hold 
that the reasons given by the District Judge support the decree 
which was made in favour of the plaintiffs. 

The result is that this appeal is allowed, the decree of Mr. 
Justice Coxe and that of the District Judge set aside and the case 
sent back to the District Judge in order that it may be reheard 
on the merits upon the evidence on the record. 

Costs will abide the result. 

A. T, M. Appeal allowed: case remanded, 





Before Sir Lawrence Fenkins, K. C. I. E., Chief Fustrce, 
and Sir Asutosh Mookerjee, Knight, Fudge, 


MONI LAL KAR CHOWDHRY 
v 


UMA CHARAN CHAKRAVARTY,* 


Second appeal—Decision based on evidence not on the record——Admiesion by 
pleader in another suit—JVeight to be attached, 


In second appeal, the High Qourt reversed the judgment of the lower 
appellate Court based on evidence not on the record, 

Ifa plaintiff relies upon any statement by the defendant or his pleader 
made in a previous litigation between the parties, that ‘statement must be 
regularly proved. On proof of such statement, question arises as to the 
weight to be attached to it, 

“ Letters Patent Appeal No. 128 of 1911, from the decision of Mr, Justice 
Coxe, dated the 26th May, 1911, in appeal from Appellate Decrea No. 2563 of 
1909, against the decree of F, Roe, Esq , District Judge of 34-Perganas, dated 


the 13th August, 1909, reversing that of Babu Mohor Lal Dey, Munsiff, 
8rd Court of Alipur, dated the 27th April, 1909, 
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Appeal by the Defendant No. 1, 

Suit for recovery of certain land.on the allegation that it 
was included within the land purchased by the plaintiff at an 
auction-sale held in execution of a mortgage decree. The Court 
of first instance dismissed the suit. On appeal the suit was 
decreed. Defendant No. 1 then appealed to the High Court. 

The following judgment was delivered by 


Coxe J.—This a suit for recovery of certain land, on the alle- 
gation that it is included within the land brought by the plaintiff 
at an auction-sale held in execution of: a mortgage decree, 

The Munsiff held that the plaintiff had failed to prove his 
title, and dismissed the suit. 

On appeal the District Judge held that the land now in suit 
had been admitted by the defendant in previous suit to belong 
to the plaintiff and gave the plaintiff a decree. 

The Defendant appeals to this Court. 

The previous suit to which I have referred was brought by 
the defendant ; and in that case the question what land included 
within the sale certificate, which is foundation of the present 


‘case, was in controversy and was the subject of a local investi- 


gation by a Commissioner. The pleader for the present defendant 
in the course-of that local investigation pointed out certain land 
as being included in the present plaintiff’s sale certificate. The 
judgment of the learned District Judge is certainly open to 
‘good deal of criticism. He remarks that “in the defendant 
respondent’s suit there was a compromise decree and in the 
terms of the compromise, it was set out that the lands for which 
the plaintiff, appellant, now sues should be handed over to the 
appellant, plaintiff.’ There was compromise in that suit; and 
the learned District Judge appears to be wrong in this respect. 
But, inasmuch as he subsequently says: "t The compromise decree 
is not evidence one way or another,” it appears to me that 
I cannot, on the strength of this mistake of the learned District 
Judge, which cannot have influenced his decision, set aside his 
judgment. Apart from that error in his judgment, it seems to 
me that the conclusionsat whichhe arrived are conclusions, of 
fact, which I can not disturb. 

It is evident that the present defendant’s pleader admitted 
in the former suit that certain land was included within the 
plaintiff’s sale certificate. It is argued that the defendant’s 
pleader cannot be regarded as being his agent, so that an 
admission by the pleader would be evidence against the defen- 
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dant, because the admission made related to land which was not OIviL,, 
the subject of the former suit. But I think this contention can- 1913, 
not be‘maintained. The question which the Commissioner was Moni Lal 
dealing with was as to what land was included within the present 0. 
TPR . ‘ “Uma Oharan. 
plaintifs sale certificate. That was an area of 6 digas; and 


if the pleader attempted to show that some of the lands which were Cows, d, 


then in suit were not included within the 6 dghas, because certain ae 
other land, which he pointed out to the Commissioner, was part 
and parcel of those 6 bekas, that would certainly come within 
the scope of the suit ; as the learned District Judge says :—‘ The 
defendant, respondent then said in that suit that the lands which 
the plaintiff, appellant had taken, were not the lands to which 
he is entitled. The lands to which he was entitled were, so said 
the defendant, respondent then, the lands for which the plaintiff, 
appellant now sues.” As a matter of fact, the statement was not 
made by the defendant himself, but by the defendant’s pleader. 
But the meaning of the learned District Judge is perfectly clear, 
thatthe defendant by himself or by his pleader endeavoured to 
avert certain lands then in suit being taken by the plaintiff, by 
pointing out other land, that isto say, the land now in suit, as 
being included within the sale certificate. It appears to me that, 
apart from any question as to whether such a statement would 
be conclusively binding, it certainly is evidence against the 
defendant and I do not think that the learned District Judge has 
regarded it as more than evidence. For he says “subse: 
quently "Oa the strength of the defendant, respondent's 
own previous statement the plaintiff is entitled to a decree, unless 
the defendant, respondent, can show that that previous statement 
was wrong.” So that, clearly, he fully understood that this 
admission was not conclusive and could be rebutted. . 
It has been argued that the learned District Judge has not 
considered at length the question whether the landto which the 
‘admission in former suit related is identical with that now in 
“suit. But clearly he has found that these lands are identical ; and 
I see no reason to suppose that he has not derived at that con- 
“clusion on a consideration of the evidence. I do not quite see 
in what other way he could have arrived at it. The learned 
District Judge’s finding, then, as it appears to me, amounts to 
‘a-finding that the land now in suit isincluded within the plain- 
“tiff’s sale certificate based on the evidence of an admission in the 
- previous suit made by the agent of the defendant. That seems 
` to mea decision of fact which I cannot disturb, 
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The appeal must be dismissed with costs. 

Against this decision, defendant No. 1 eae under sec- 
tion 15 of the Letters Patent. 

Babu Sasi Sekhar Bose for the Appellant. 

Babu Stò Chunder Palit for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal under clause 15 of the 
Letters Patent against a judgment of Mr. Justice Coxe by which 
he has confirmed a judgment of Mr. Roe who had reversed 
the decision of the Court of first instance. 

The plaintiff sued to recover possession of land from the 
defendant. The Court of first instance found in favour of the 
defendant and dismissed the suit. Upon appeal the District 
Judge has reversed that decision and decreed the suit. 

On behalf of the defendant the judgment of the District 
Judge was assailed before Mr. Justice Coxe on the ground that 
it was based on evidence not on the record. Attention was 
drawn particularly to two statements inthe judgment. The 
District Judge states in one place that a previous suit between 
the parties was compromised. This statement is admittedly 
erroneous, The suit to which reference is made, was not com- 
promised, but what is stated to have been compromised was 
another suit, but the parties to that suit are not before the 
Court. Mr. Justice Coxe, however, stated that this error was 
immaterial because the learned Judge in the latter portion of 
bis judgment states that the ‘compromise decree is not evidence 
one way or another,’ though in anearlier portion he sets out 
the terms of the supposed compromise. 

The second statement in the judgment to which exception 
was taken by the defendant was that the defendant, respondent, 
had in his own previous statement in the earlier suit admitted 
that the land in controversy belonged to the plaintiff. It is 
pointed out that the defendant did not make any such state- 
ment. It transpires, however, that the pleader for the defen- 
dant made some statement before the Commissioner appointed 
in that suit. But on an examination of the present record, it is 
plain that that statement is not put in evidence. In fact, the 
previous suit related to a different property, and the allega- 
tion of the plaintiff is that before the Commissioner who made 
the local enquiry in that suit the pleader for the defendant 
stated in regard to the land in dispute that it did not belong to 
his client. This statement has not been proved, But even if 
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it was proved, the question would arise’as to the weight to be 
attached toit, because it has been argued on behalf of the 
appellant that the pleader had no authority to make an ad- 
mission relating to a property, not the subject-matter of that 
suit, and with reference to which he presumably had no in- 
struction. It is plain therefore that the judgment of Mr. Roe 
is based upon evidence which is not on the record. If that 
evidence is excepted, whether the remainder of the evidence is 
sufficient to support his judgment it is impossible for us to say 
in second appeal. 

The result, therefore, is that this appeal must be allowed 
and the judgment of Mr. Justice Coxe as also that of Mr. Roe 
which was confirmed thereby set aside. The case will be 
remanded to the lower appellate Court in order that it may 
be retried with some approach to regularity. If the plaintiff 
relies upon any statement by the defendant or his pleader made 
in the previous litigation between the parties, that statement 
must be regularly proved. The District Judge will be at liberty 
to give such directions as he may think necessary for the recep- 
tion of additional evidence. If such additional evidence be given 
on one side, it will be obviously open to the other side to give 
rebutting evidence. 

Costs will abide the result. 


A. TM, Appeal allowed ; case sent back. 





Before Sir Lawrence Fenkins, K. C. 1, E. Chief Justice, 
and Str Asutosh Mookersee, Knight, Fudge. 


DEVENDRA NATH CHOWDHRY 
v. 


ANNADA HADI* 
Socord appeal—J udg ment—Meaning not olear. 
The High Court set aside the judgment of the lower Oourt not on the 


ground that it was erroneous, but on the ground of not knowing what it 
meant, 


Appeal by the Plaintiff. 
Suit for ejectment. 
The suit was to recover kkas possession of the land on the 


* Letters Patent Appeal No, 63 of 1912, against the decision of Mr, Justice 
Richardson, dated the 8th July, 1912,in Appeal from Appellate Decree 
No. 1805 of 1910, against the decision of Babu Latu Behary Bose, Officiating 
Subordinate Jud; e, 2nd Court, of Mymensingh, dated the ANA 21st February, , 1910, 
reversing that of Babu Harendra Kissore Obakrabarty, Munsiff, 2nd Court, 
Mymensingh, dated the 27th July, 1809; 
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ground that the defendant, who held on a service tenure,-refused 
to perform the service. The Court of first instance decreed the 
suit. This decree was reversed on appeal. Hence the plaintiff 
appealed to the High Court. 

* Babus Dwarka Nath Chuckerbutty and Surendra Nath Roy 
for the Appellants. 

- Babu Nares Chunder Sinha for the Respondent, 

The following judgment was delivered by 


- Richardson J.—This appeal is preferred by the plaintiff in 
a suit which he brought to eject the defendant from certain land 
on` the ground that the defendant held the land under the 
plaintiff upon a service tenure and has refused to perform services 
which were properly required from him; the relationship of 
landlord and a tenant between the parties is not disputed. The 
question at issue is thus stated by the Subordinate J udge, 
“ whether the land in suit was the mujurat land of the defendant 
and whether he is liable to be ejected from it”? Having stated 
that question in those terms the Subordinate Judge observed 
in the first place that the plaint does not disclose exactly what 
services the defendant was required to render to the plaintiff 
for holding the landin suit. The plaint is very vague on this 
point, Then the Subordinate Judge referred to the suggestion 
made on the plaintifl’s side that the defendant had refused to 
carry a palanguin for the plaintiff. As to that he finds that the 
refusal occurred many years before and that it was not an improper 
refusal or a refusal of service which the plaintiff was entitled to 
demand. After referring to the various witnesses called for the 
‘plaintiff, to whose evidence he does not. appear to attach 
great weight, the Subordinate Judge observed that the plaintiff 
had been present in the Court but had not ventured to go into 
the witness-box. He then says,“ from the evidence adduced 
Ido not find what was the cause of action in this case” 


“That may be taken as his first conclusion. A little later he states 


what may be described as his second conclusion in these terms. 
“From the evidence adduced, I am not satisfied that the defend- 
ant is a muyurat tenant and that he was unwilling to render any 
service excepting that of palks-bearer to “plaintiff.” In the result 
the Subordinate Judge differing from the first Court set aside 
the decree of that Court and dismisssed the suit. What is 


_contended here on the plaintiff’s behalf is that the Subordinate 


Judge’s conclusions or rather that the second of his two conclu- 
gions is insufficient to support a decree of dismissal. In my 
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opinion, if his judgment be read as a whole and if the conclusions 
arrived at, be read with the question propounded for trial, it is 
clear that what the Subordinate Judge intended to convey, was 
that he was not satisfied that the plaintiff had succeeded in 
proving that the defendant was a mujurat tenant, or a tenant 
holding upon a service-tenure and that he was not satisfied that 
the plaintiff had succeeded in proving that the defendant was 
unwilling to render any services proper which might lawfully be 
demanded from him. In my view the two propositions of which 
the second conclusion is composed are different ways of stating 
the same thing. The learned vakil for the plaintiff argues that the 
two propositions are to be read together as meaning that the learn- 
ed Subordinate Judge was not satisfied that the defendant was 
a mujuras tenant, unwilling to render services to the plaintiff. So 
reading the conclusion, the learned pleader argues that it was 
insufficient inasmuch as in his written statement the defendant 
denied having ever performed any mujurat services and his 
liability to perform such services. In my opinion the second 
conclusion is capable of the construction which I have put upon 
it and that construction is more consistent with the judgment, 
if read as a whole. No doubt the Subordinate Judge has not 
found expressly that the defendant holds his land at a money rent 
but as I conceive, he has sufficiently found that the plaintiff 
has failed to establish his right to eject the defendant upon the 
ground which he put forwrad ; that being so, the suit was properly 
dismissed by him. 

In that view the appeal is dismissed with costs. 

Against this decision, the plaintiff preferred an appeal under 
section 15 of the Letters Pattent. 

Babus Dwarka Nath Chuckerbutty, Sasadhar Roy and Kak 
Kinkar Chuckerbutty for the Appellant. 

Babu Nares Chandra Sinha for the Respondent., 


_ Jenkins C. J.—This is a suit to recover kas possession of 
land on the ground that it was held by the defendant cn a service 
tenure, and that the defendant having refused to perform 
the service the plaintiff is now entitled to recover the land. 

The Munsiff decided in the plaintiff’: favour. This decree 
was reversed by the lower appellu.e Court, and the decree of 
reversal has been confirmed by Mr, Justice Richardson on appeal 
to this Court: From Mr. Justice Richardson’s judgment the 
present appeal has been preferred. 

~The plaintiff complains that the judgment of the lower 
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Orvih, appellate Court leaves it uncertain whether the land has been 
1918, held as a service tenure or not, and after the best consideration 
I have been able to give to this case, I think that is made out. 
There are expressions in the judgment which may go to show 
eee that in the opinion of the learned Subordinate Judge the refusal 
sie 6. J. of the services has not been made out, and so no cause of action 
is established. On the other hand, there is a somewhat uncer- ; 
tain expression to the effect that the Judge was not satisfied that 
the defendant was a mujurai tenant and that he was unwilling 
to render any service except that of a palki-bearer to the plaintiff. 
There is a source of error lurking in that sentence—I am unable 
to say with anything like confidence what it means, whether it 
is that the Judge negatives the proposition as a whole or whether 
he negatives each part ofit. This is the result of the unhappy 
way in which he formulated the question for trial; for these two, 
we have a compound sentence eminently calculated to lead to an 
uncertainty as to what the view of the Court was on each of the 
parts, of which that compound is made up. Therefore, in my 
opinion, the decree of the lower appellate Court must be set 
aside, not on the ground that we have now come to the conclu- 
sion that it was erroneous, but on the ground that we donot 
know what it means. The issues by which this case must be 
determined are these: (1) Is the land in suit the mujurat land 
of the defendant ? (2) If so, what were the services to be 
rendered by the defendant in respect of that land ? (3) Has the 
defendant refused to perform those services ? (4) Is the defend- 
ant liable to be ejected, ifhe has so refused ? And (s), if the 
defendant is liable to be ejected, then on what terms. 
We must accordingly reverse the judgment of Mr. Justice 
Richardson as well as the decree of the lower appellate Court 
and send back the case tothe lower appellate Court for fresh 
determination in the light of these remarks, 
The costs hitherto incurred in this litigation will abide the 
result, 


A. T. M Appeal allowed: case sent back. 
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SPECIAL BENCH. 


Before Sir Lawrence Fenkins, K. C. T. E., Chief Fustice, 
Sir Harry Stephen, Knight, Fudge, Mr. Fustice Woodroffe, 
Mr. Fustice Holmwood and Mr. Fustice D. Chatterjee, 
GOPESWAR PAL 


v. 
JIBAN CHANDRA CHANDRA AND OTHERS.” 


Limitation—Hjeotment, suit for—Non-oooupanoy raiyat, suit by——Qause of 
action acorued bafora Amending Aot I(B O.) of 1807 amending Article 3, 
Boh. III of the Bengal Tenancy Act (VIII of 1885), came into force— 


= 


Suit instituted in 1909—Suit, right of, a vested right—Stalude, construc. | 


tion of. i i 

Article 3 of Schedule III of the Bengal Tenancy Act as amended, does not 
apply to a suit by a non-occupancy raiyat for possession of lands on deolaration 
of hia title, instituted after the Amending Act I(B. 0.) of 1907 came into 
operation, as the cause of action arose more than 2 years prior to the amend- 
ment. The Amending Act does not deprive the plaintiff of a right of suit 
vested in him at the date of the passing of that Act. 

Where in accordance with the provisions of Article 8, Schedule III of the 
Bengal Tenancy Act, a suit could be brought after the passing of the 
amendment, ıt may be that the amendment would apply, but where it could not, 
the amendment would have no application. The factsof Lala Soni Ram v. 
Kanhaiya Lal (1) did not involve the second of ihese positions, and the 
decision of the majority in Munjhonri Bibi v, Akel Mahmud (2) so far as it 
relates to that position has not been affected by the judgment of the Privy 
Council in Lala Soni Ram v. Kanarya Lal (1) 

Though procedure may be regulated by the Act for the time being in force, 
still the intention to takeaway a vested right without compensation or any 
saving, 18 not to be imputed to the legislature, unless ıt be expressed in 
unequivocal terms. The rule is not limited to those cases where rights of 
property in the limited sense are involved, 

Commissioner of Publio Works v. Lagan (3) and Colonial Sugar Refining 
Oo, v. Ircing (4) referred to. 

A right of suit is a vested right. 

Jaokson v. Woolley (6) referred to, 


Appeal by the Plaintiff. 
Suit for possession on declaration of title, 
The disputed lands were included in a ghatwak tenure. 


* Reference under section 98 of the Oivil Procedure Oode, 1908, in Appeal 
from Appellate Decree No. 1647 of 1911, against the decree of R., L. Dutta Esq, 
District Judge of Bankura, dated the 12th April, 1911, reversing that of Babu 
Debendra Nath Bagchi, Munsiff, lst Court, at Bishenpur, dated the 28th 
February, 1910. i 


(1) (1918) L R. 401. 
(2) (1918) 17 0. L. J. 
(8) £19037 A, 0, 355. 


A. 74; 3, L. R. 35 All. 227; 17 0, L. J. 488. 
818. (4) [1905] A C. 589. 
(5) (1858) 8 E, and B, 778 (784), 
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This tenure was resumed by Government with the consent of the 
zemindar and Ghatwal in 1902 and settled with the zemuindar, 
who in turn settled the same in mokarari with the Ghatwal, 4. 
In 1866, 4 granted to the plaintiff's great-grandfather a temporary 
lease of the disputed land for cultivating purposes, In 18744 
renewed lease was granted to the plaintiffs grandfather by a 
registered document. Oan the ist April 1879 documents were 
executed purporting to convert the holding into mokasari, A 
recognised the makarar1 title of the plaintiff after the lands 
had been resumed and settled with him by the zemindar, and 
before he sold the lands to the defendants on the 28th June, 1903. 
The defendants almost immediately after their purchase 
dispossessed the plaintiff. The suit was instituted in July, 1909, 
4, ¢, about more than 6 years after dispossession. 

The Court of first instance decreed the suit, but this decree 
was reversed on appeal. Hence this appeal. 

The appeal came on for hearing on the 18th December, 1913. 

Babus Mohini Mohon Chatterjee and Ambica Pada Chowdhury 

for the Appellant. 

Babus Sarat Chandra Roy Chowdhry and Hartbhusan 
Mukerjee (for Babu Sarat Chander Dutt) for the Respondents. 


GAY. 
The following judgments were delivered: 


Fletcher J.—-This is an appeal against a judgment and 
decree passed by the District Judge of Bankurah dated the rath 
of April, 1911 reversing the decree passed by the Court of the 
Munsiff of the rst Court at Bishanpur. The suit was brought 
for declaration of title to and possession of a certain piece of land 
of an area about 10 bighas. 

The land in dispute was originally Ghatwali land held by 
one Kali Lohar, the Ghatwal. Inthe year 1866 the Ghatwal 
granted to the plaintiffs great-grandfather a temporary lease of 
the land in dispute for cultivating purposes. 

In the year 1874 a renewed lease was granted to the plaintiff’s 
grand-father by a registered document. On the first of April 1879 
documents were executed purporting to convert the holding into 
mokarart. 

In the year 1902 the Ghatwali land was resumed by the 
Maharaja of Burdwan and the Maharaja settled the land with the 
former Ghatwal Kali Lohar in May 1902. 

On the 28th June 1903, Kali Lohar sold the lands to the 
contesting defendants who almost immediately dispossessed the 
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plaintiff of the same. The present suit was instituted in the 
month of July 1909. The Court of first instance decreed the 
plaintiffs suit but on appeal the learned District Judge reversed 
the decree passed by the Munsiff. 

On the appeal before us it was first argued that when Kali 
Lohar obtained the lands in 1902 in settlement from the Maha- 
raja of Burdwan the estate then conferred on him went to feed 
the estoppel created on the purported grant of the mokarars 
interest to the plaintiff’s ancestor on the ist of April, 1879 or 
at any rate by the acceptance of rent by Kali Lohar between May 
1902 and June 1903 he had confirmed the lease to the plaintiff. 
As to the question of estoppel I agree with the lower appellate 
Court and on the facts found I think that the acceptance of rent 
would amount to a confirmation of the tenancy of the plaintiff. 


But before the latter points can availthe appellant it must be 


shown that his suit is not barred by limitation. 

Now Schedule III, Part I, Article 3 to the Bengal Tenancy 
Act 1885 provides that the period of limitation to recover posses- 
sion of land claimed by a plaintiff as an occupancy raiyat is two. 


_ years from the date of dispossession. It has been decided in this 


Court that the article only applied to suits by occupancy raiyats 
(See Ramdhan Bhadra v, Ram Kumar Dey (1). 

But by section 61 (3) Act I. (B. C.) of 1907 the words “a 
raiyat or an under-raiyat ” were substituted in Article 3 in piaga 
of the words “an occupancy raiyat.” 


Act I (B. C.) of 1907 came into force on the 11th of May 1907. 


and as I have already stated this suit was instituted in the month 
of July 1909. 


The argument put forward by the learned vakil for the. 


appellant is that the Statute of Limitation that was in force when 
the cause of action arose and not that when the suit was, institut- 
ed applies to this case. Therefore as the cause of action arose 
before the passing of Act I (B. C.) of 1907 the present suit was 
brought in time, 

In support of this argument reliance was placed on the deci- 
sion in the case of Munjhoort Bibi v. Akel Mahmud (2). 

That case was a decision of Mookerjee and N. R. 
Chatterjee J.J. (Carnduff J. dissenting) and is, if the case remains 
unaffected by subsequent decisions, binding on us here. 

" The Privy Council however in the case of Lala Sont Ram (3) 


(1) (1890) I. L, B 17 Cale 926 (989) = 44) (1918) 17 O, L. J, 316, 
(8) (1918) 17 C. L, J, 438; I. L, R 85 All 227 
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expressed the opinion that the Statute of Limitation in force at 
the time of the institution of the suit and not thatin force when 
the cause of action arose applied to the case before them. 


Following on that decision, Mookerjee and Beachcroft J.J. 
held in the case of Budhu Koer v. Hafiz Husain (1), notwith- 
standing the view expressed by the Privy Council in the case of 


` Lala Soni Ram v. Kanhiya Lal (2), that the decision of the 


majority of the Judges in the case of Munjkoort Bibi v. Akel 
Mahmud (3) remained unaffécted. On the other hand, Coxe and 
Roy JJ. in an unreported case, second appeal No. 4251 of 1910 
which was cited to us during the argument declined to follow the 
decision in Munjhoort Bibi v. Akel Mahmud (3) having regard 
to the decision of the Privy Council in Lala Soni Ram v. Kan- 
hatya Lal (2). In this conflict of judicial authority, I prefer to 
follow the decision of Coxe and Roy J.J. to that of Mookerjee 
and Beachcroft J.J. 

In my opinion both on principle and authority the amend- 
ment of Article 3 of Schedule II, Part I of the Bengal Tenancy 
Act being an enactment relating solely to procedure applies to' 
suits instituted after the amendment came into operation not- 
withstanding that the cause of action arose prior to the amend- 
menit, 

I may also point out that Article 6 to Schedule III, Part I 
of the Bengal Tenancy Act has been held by Mookerjee and 
Vincent J.J. in the case of Zhakamant Dasi v. Sarkar (4) to be 
retrospective. It is not necessary for me to go through the ear- 
lier authorities. It is sufficient for the present purpose to say 
that I agree with the judgment of Carnduff J.in Munjhoort Bibi 
v. Akel Mahmud (3). 

N. Chatterjee J.—Two questions have been raised in this 
appeal, The first is whether the plaintiff has a Mokarart right 
to the lands in dispute, and the second, whether the suit is barred 
by the special limitation provided by Article 3 Schedule III 
of the Bengal Tenancy Act. 

The facts appear to be these: The lands in suit were includ- 
ed in a Ghatwali tenure, and the Ghatwal Kali Lohar granted a 
cultivating lease of the lands to the plaintiff’s grandfather in 
1281, Subsequently, in 1285 a registered mokarart lease was 
granted by the Ghatwal, and it is found that the plaintiff’s grand- 

(1) (1913) 180. L. J. 274. 


(2) (19:3) 17 O. Led. 488; I. L.R 86 AH, 2327. 
(3} (1918) 17 0, L, J. 816, i (4) (1809) 10 O. L, J. 463, 


VoL. KIK.) HIGH COURT, 


father and then the plaintiff's father were in possession of the 
lands down to 1309, when the Ghatwali lands were resumed by 
the Government and settled with the zemindar, who again 
settled the same in mokarart with the Ghatwal Kali Lohar. The 
name of the plaintiff’s father appears as tenant of the land in the 
resumption proceedings. After Kali Lohar obtained the moka- 
rart settlement from the zemindar, he sold the lands to the 
Chandra defendants and they dispossessed the plaintiff from the 
lands. Hence this suit. i 

Now a Ghatwal cannot create a permanent lease binding 
upon his successor, but Kali Lohar who granted the mofarart to 
the plaintiff's grandfather in 1285, acquired a permanent right 
to the lands in 1902. It is uunecessary to discuss the arguments 
addressed to us and the authorities cited in connection with the 
question of estoppel. The title of the Plaintiff in the present case 
does not rest upon estoppel. The Ghatwali was not resumed 
under any Statute but under an agreement between the Ghatwal, 
the zemindar and the Government, and Kali Lohar by surren- 
dering his Ghatwali under the above arrangement could not 
affect the mofarar: right of the plaintiff. In any case it was 
perfectly open to Kali Lohar after he acquired a permanent 
interest in the land to confirm the permanent interest which he 
had professed to create in 1285, and it is found by the Court of 
first instance that he distinctly recognised the mokarars title of 
the plaintiff after the lands had been resumed and settled with 
him by the zemindar, and before he sold the lands to the 
Chandra defendants. This finding has not been displaced on 
appeal and is supported by evidence. The finding that the 
Chandra defendants are bona fide purchasers for value without 
notice of the mokarart, therefore does not affect the mokarart 
right of the plaintif, and the privisions of section 27 Cl. (b) 
of the Specific Relief Act, upon which reliance was placed on 
behalf of the respondents do not affect the question. 

Iam accordingly of opinion that the plaintiff had a moka- 
raii title. But even if he bad no mokarar: right, there can be no 
doubt that he had the right of a non-occupancy raiyat and the 
tenancy was recognised by Kali Lohar after resumption of the 
lands and before the transfer to the Chandra defendants. The 
latter therefore had no right to dispossess the plaintiff. 

The next question is whether the suit is barred by the 
special limitation of two years prescribed by Article 3 Schedule 
Ill of the Bengal Tenancy Act. The plaintiff, it is found, was 
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dispossessed in July, 1903, (Asar 1310)and the suit was insti- 
tuted in July, 1909. He had as a raiyat holding at fixed rates 
or even as a non-occupancy raiyat a period of 12 years within 
which he could sue for possession of the lands on declaration of 
his title. But Article 3 Schedule III of the Bengal Tenancy 
Act which formerly applied only to occupancy raiyats, was 
amended in 1907 and made applicable to all classes of raiyats, 
The period of two years prescribed by that Article for a suit, had 
already expired from the date of plaintiff’s dispossession, when 
the Amending Act was passed and the Act came into operation 
at once. The question therefore is whether the Amending Act 
applies to the present case. The case of Munyhoort Bibi v, Akel 
Mahmud (1), exactly covers the above point. The principle 
enunciated in that case has been recognised in Arsheswar v, Fasoda 
Lal (2), by the learned Chief Justice and Mullick J. and the case 
has been followed in Budhu Koer v. Hafiz Husain (3), by Mooker- 
jee and Beachcroft JJ., but has been dissented from by another 
Division Bench of this Court (Coxe and Roy JJ.) inthe un- 
reported case (2nd Appeal No. 4251 of 1910) decided on the 16th 
August, 1913. The decision of the majority in Maunjhoori 
Bibis case (1), is binding on every Division Bench until it is 
overruled by a Full Bench of this Court or by the Privy Council. 
The learned Judges Coxe and Roy JJ. in the unreported case 
cited above, were of opinion that the matter is settled by the 
decision of the Privy Council in Zala Soni Ram v. Kankhatya 
Lal (4). With every respect for the opinions of the learned 
Judges I think the Privy Council did not decide the point of 
Jaw which arose in Munjhoort Bibis case (1), and which has been 
raised in the present appeal. 


The Privy Council had not to consider the spécial limitation 
provided for in the Bengal Tenancy Act nor any statute of 
limitation coming into operation at once. 


The question before the Privy Council was whether the 
Limitation Act XIV of 1859 or the Limitation Act XV of 1877 
was applicable to the case, and their Lordships observed “The 
High Court rightly holding that the law of limitation applicable 
toasuit or proceeding is the law in force at the date of the 
institution of the suit or proceeding unless there is a distinct 
provision to the contrary held that Act XV of 1877 and not 


(1) (1918) 17 O, L. J. 816, 

(2) (1913.17 0. W. N 622; L L. R, 40 Galo. 701, 

(3) 11918) 18 O, L J, 474, 

(4) (1918) 17 C. LJ "488 517.6, wW, N, 605; 1 L,R, 86 All, 297. 
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Act XIV of 1859 was the Limitation Act which was applicable 
to the suit.” As general proposition, the principle enunciated 
in the above passage cannot be disputed apart from the fact that 
it is laid down by the Privy Council; and in fact is recognised 
in the judgments of this Court in Munjhoort Bibis case (1). But 
the question viz., whether an Act amending even a statute of 
limitation when it comes into force at once applied retrospec- 
tively so as to affect causes of action which accrued before the 
Amending Act came into force wheré the period prescribed by 
the Amending Act had already expired before it came into opera- 
tion, was not before, and was not considered by their Lordships. 
The question was not, and could not be raised in the case before. 
the Privy Council, because there was an interval of time between 
the passing of Act IX of 1871 which repealed Act XIV of 1859 
and Act XV of 1877 which repealed Act IX of 1871 and their 
coming into operation respectively. The principle therefore 
upon which Munjhoort Btbt's case (1), was decided, could not 
possibly apply to the case which was before their Lordships. 
Their Lordships were not dealing exhaustively with the whole 
law on the subject of the retrospective operation of the law of 
limitation, and the general observations made by their Lord- 
ships should I think be held to apply only to the particular 
point which was raised before and considered by their Lordships. 

The case of Lala Soni Ram v. Kanhaiya Lal (2), has 
been considered by another Division Bench of this Court 
in Budhu Koer v. Hafiz Husain (3), cited above. The 
learned Judges (Mookerjee and Beachcroft J.J.) treated the 
Privy Council decision as laying down merely that the law of 
limitation applicable to a suit is prima facte the law in force at 
the date of the institution of the suit, and followed the ruling 
in Munjhoort Bibis case (1). In the opinion of these learned 
Judges therefore, the Privy Council did not overrule the law laid 
down in Munjhoors Bibis case (1). Jagree with the view taken 
in the case of Budhu Koer v. Husain (3), and I am of opinion 
that the suit is not barred by limitation, 

Owing to this difference of opinion on a point of law, the 
following question of law was referred under section 98 of the 
Code of Civil Procedure in the following terms i= _ 

“As we differ in opinion on the point of law vizą, whether 
the decision of the majority in the case of Munjhoors Bibi v. 


(1) (1918) 17 0. L. J. 816, 
2) (1918) 17 O. L. J. 488, I. L, R. 88 All, 227, 
(8 1918) 18 0. L. J, 274, 
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Akel Mahmud (1) has been affected by the judgment of. the 
Privy Council in the case of Lala Soni Ram v. Kankaiya Lal (2) 
the case must be laid before the Chief Justice so that the ques- 
tion may be referred to one or more Judges under section a8 of 
the Civil Procedure Code.” 

In pursuance of an order passed by Jenkins C, J. on the 
22nd March, 1914, the case then came on for hearing before 
the 5 Judges aoe the Full Bench for the Full Bench 
references. 


Babu Mohini Mohan Chatterjee (with him Babus Ambika 
Pada Chowdhury and Probodh Chandra Dutt) for the Appellants, 

Munjhoors Bibis case (1) is not affected by the Privy Council 
decision in Lala Sont Ram v. Kanhatya Lal(2). See per 
Mookerjee J. in Budhu Koer v. Hafiz Husain (3). The view 
taken by Fletcher J. in this Reference, or by Coxe and Roy JJ. 
in the unreported case (4) is not correct. The Privy Council 
did not decide the point now under consideration. There the 
question was one under the general Limitation Act XV of 1877, 
and the rule of limitation laid down in that Act did not cut off 


any existing right of action, but merely affected procedure In 


point of fact, the mortgagor there had a long interval 
of time under the new Act within which to bring his suit for 
redemption. Further, there was an interval of time between 
the passing of the Act and its coming into operation. The 
present case is quite different. Here the amending Act I of 
1907 (B. C.) came into force at once, cutting down the period 
from twelve years to two ;and the rule of limitation introduced 
by it operates not merely asa rule of procedure, but as a rule of 
prescription. 

[JENKINS C. J.—It ‘confiscates” the right of action. Refers 
to Fackson v. Woolley (5) and Colontal Sugar Refining Co. v. 
Irvine (6)]. 

The amended Article should not therefore be applied retros- 
pectively to causes of action which accrued more than the time 
limited thereby before it'came into operation. 

The general rule is that unless there are words to the 
contrary, a statute must be deemed prospective, and not to affect 


. (1) (1918) 17 O. L. J. 816. 
RS (1913) L. B, 401 A. 74 ; J. L. R.85 Al. 227; 17 0. L. J. 488; 17 CW. 
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(8) (1918) 18 O.L J 274. 

(4) S. A. 4251 of 1910, decided August716, 1913. 
5) (1858) 8 E. and B. 778 ; 112 R, R. 774: 

to) [1905] A, 0, 369. 
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existing rights. See Young v, Adams (1), Doe v. Page (2) per 
Denman C. J., Moon v, Durden (3), Doolubduss Pettamberdass v, 
Ramioll Thackoorseydass (4) approving Moon v. Durden (3), and 
Re Athlumney, Ex parte Wilson (5). See also Sidgwick on 
Statute Law, p. 658. 

A law of limitation, in so far as it affects vested rights, comes 
within this general principle. A rule of limitation is not neces- 
sarily a rule of procedure, It may not only bar the remedy, 
but also extinguish the right itself. See Auber v. Steiner (6). 
When it affects the form of remedy, it comes under adjective 
law, but when it affects the substance of the right itself, it be- 
comes a part of the substantive law. The principle of this 
distinction is also recognised in International Jurisprudence, ac- 
cording as a statute of limitation is treated there as part of the 
lex fort or as part of the Jex loct. A right of action may be more 
than aright toa mere remedy; it may bea vested right, as in 
the present case, that is, the right to the thing itself which is the 
subject-matter of the action. 

[JENKINS C. J. One might perhaps say that where there is no 
question of anew Limitation Act taking the place of an old one, 
the provision prescribing a time is very much a matter of 
procedure, and one might perhaps go further and say that except 
where it absolutely destroys the right, it regulates procedure. But 
where it destroys the right, it does more. | 

The amended Article here destroys the right itself, Even if 
it be taken as affecting the remedy only, it ought not to have a 
retrospective operation. Therule is that an alteration in the 
procedure is retrospective, provided no hardship or injustice is 
done, as where an interval of time is given under the altered law, 
See Gardner v. Lucas (7) and Costa Rica v, Erlanger (8). 


Section 184 of the Bengal Tenancy Act is another bar to the 
application of the amended Article 3 of Schedule IIL to the 
present case. That section says that the suit shall be instituted 
within the time prescribed for it. Obviously these words cannot 
apply to a suit to which the limited time is not applicable. Here 
the dispossession having taken place more than 2 years before, it 


was impossible to bring the suit within the time prescribed. Sec-- 


(1) [1898] A, 0. 469. 

(2) (1844)5 Q B.767; IB L.J. Q. B 158. 

(8) (1848) 2 Exch Rep. 22 (33) ; 76 B. R. 479, 

(4) (1880) 7 Moo. P. 0. 28); 6 Moo. F. A, 109 (126-127), 

(6) [1898] 3 Q B. 647 (552) 17) (1878) 8 App. Cas, 583 (603), 
(8) 18865) 2 Bing (N, O, } 202, (8) (1878) 3 Ob, D. 62 (69), 
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Tiban Chen eas Lex non cogit ad impossibilta,*] 
— On the question of retro-active operation of Statutes of Limi- 
tation, reference was also made to Krishna Mohun Bose v. 
Okhilmont Dossee (I), per Markby J.; The Delhi and London Bank 
Limited v, Orchard (2); Bala Tamburatti v. Vira Rayan (3); 

and Js re Ratanst Kalianji (4). 

Babu Sarat Chandra Roy Chowdhurt for the Respondent. 

A law of limitation is merely a rule of procedure and should 
always have retrospective operation, unless there is a distinct 
provision to the contrary, That is the law laid down in Lala Soni 
Ram's case (5). The same principle is laid down in Reg. v. 
Dorabji BSalabhat (6); there the right in question had been 
“killed ” before the new rule of limitation came into force, and 
still the new rule- was held to apply. See also Gurupadapa 
Basapa v. Virbkadrapa Irsangapa (7); Saraswati Dasi v. Hori- 
rarun Chuckerbuttt (8), and Ramdhan Bhadra v. Ram Kumar 


Dey (9). 

[Jenkins C. J. The contention on the other side is—not 
that the Act does not apply where it can apply, but that the 
Act does not apply where it cannot apply.] 

Section 184 of the. Bengal Tenancy Act merely declares 
that where-time is enlarged by a new Act, the new Act will not 
apply. But it makes no provision for the converse case where 
the time is cut down, as here, and in such a case the new Act 
will therefore apply. 

The introduction of the amending Act does not affect any 
vested rights, but merely affects the right to sue within a pres- 
cribed time. See Maxwell on Interpretation of Statutes, sth 
Edition, p. 365. The same principle islaid down in section 6 of 
the General, Clauses Act X of 1897. 

. [Jenkins C. J. That does not apply in Bengal.] 
Cornii] v. Hudson (10) is a clear authority in my favour. 


[ * The meaning is—The law does no compel a man to do that which he 
cannot possibly perform.—kKep | 


fa? (1877) 1 L, R.3 Cale 331, (8) (1876) I. L. ft. 1 Mad. 228 
2) 1877) I. L. R 8 Calo. 47 P 0.) A) (1877) I, L. R. 2 Bom 148, 
(5) (1918; L, B. 40 LA. 7450 L, B. 83 AH, 227; 17 0. L J, 408; ITU. W, N, 


` «6, (1874) 11 Bom, H. O. Rep, 117, (8. (1889) I. L. R. 16 Cale, 741, 
(7) (1883) 1. L_R. 7 Bom. 469. (9) 890) I, L. B. 17 Cale. 928. 
D) (1867) 8 E; and B, 429; 37 L, J.Q. B. 8; 119 8. B, 686. 
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[Jengins C. J. That turned upon the special language of sec- 
tion 10 (Mercantile Law Amendment Act, 1856). That differen- 
tiated between causes of action which were kept alive and causes of 
action which were not kept alive. But section 184 does not do 
that.] 

All the Judges in the present case are agreed that the amend- 
ing Act is a rule ‘of procedure. 

[ Jenkins C., J. But an enactment which confiscates a right 
of action-~is it a rule of procedure ?] e 

There is a distinction between a vested right and the mere 
privilege to bring an action. See Halsbury’s Laws of England, 
Vol. 27, p. 160, § 306. 

There is an unreported decision of Jenkins C. J. on Art. 164 
of the Limitation Act in my favour, Malam Chand v. Askaran 
Bor (1). The case of Zhakamont Dasi w. Mohendra Nath Dey 
Sarkar (2) to which Fletcher J. refers is no doubt a case of execu- 
tion, but a right to execute a decree is as much a right as a right 
to bring a suit, 

Babu Mohini Mohon Chatterjee in reply. l 

The cases cited by the other side are distinguishable, In 
none of them was any vested right taken away by the new law, 
but only the remedy affected. As for Aeg v. Dorabjt Bala- 
bhas (3), no doubt the right of appeal (against an acquittal) was 
held to be lost, but as explained by Melvill J. in Khusalbhas v. 
Kabsas (4), astrict construction was there justified by the fact 
that the liberty of the subject was involved, Clause (2) of 
section 184 of the Bengal Tenancy Act is really against my 
learned friend. The case of Cornili v. Hudson (5) was cited before 
the Exchequer Chamber in Jackson v. Woolley (6), but to no 
effect. 

‘{Jangins C. J.—Does section 28 of the Limitation Act apply 
to the Bengal Tenancy Act ?] 

Yes, under section 185, sub-section (2), as Mookerjee J. 
points out in Munjhoori Bibis case (7), 

[JENKINS C. J.—Is part IV of the Limitation Act incorpora- 
ted within Chapter XVI of the Bengal Tenancy Act ?] 

There is nothing in the Bengal- Tenancy Act to preclude 
the application of section 28. But apart from statute,. the 
principle of that section applies. a 


(1) Orig Side App. Nos. 86 and 87 of 1912, decided 9th December 1912, 
(2, (1909) lu O. L. J. 468. (3, (1674; 1L Bom, H. O. Bep, 117, 

(4) ( 831) 1 L, KR. 6 Bom, 28. 

(5) 1557) 8 E and B. 429; 27 L.J. Q. B.B; 112 B, R, 636. 

(6) (1858) 8 B and B 778; 27 L, J. Q, B. 448, 112 B, B, 774, 

(7) (1918) 17 C. L, J, 816 (344); 17 O. W. N, 889. 
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[StzpHsn J.—The point was considered by Mookerjee J. 
in Nanda Kumar Dobey v. Ajodhya Sahu (1).] 

Yes. It has been held that in every case of possession and 
dispossession, the law which limits the time for bringing a suit 
also destroys the right. 


[JENKINS C. J.—I don't think section 28 embodies first princi- 
ples. It operates as what Baron Parke calls a ‘ parliamentary 
conveyance,” The Privy Council has held in more than one 
case that it extinguishes ‘the right in favour of the person in 
possession. Refers to Sands Zo Thomson (2).] 

The statute does not expressly say that the title is acquired 
by the person in possession. 


[BABU Sarat CHANDRA Roy Cuowpuyury.—Refers to Nawab 
Bahadur v, Gopt Nath Mondal (3).] 


In Gunga Gobind Mundul v, Collector of 24-Pergunnas (4), 

the Privy Council held in my favour, The principle is also 
recognised by the Supreme Court in Doe d. Stbchunder Doss v. 
Stbkissen Bonnerjee (5). The earlier Regulations also contained no 
specific provision for extinction of title by limitation, still that 
was held to be the effect. 
_ [JENKINns C. J.—See per Baron Parke in Doe d, Fukes v. 
Sumner (6). The effect of the statute is to execute a conveyance 
of the land to the person in possession after the period of limi- 
tation has elapsed.] 

Finally, as for the case of Thakamont Dassi v. Mohendro 
Nath (7), that does not touch the present question. In view of 
the Privy Council decision of Pramada Nath v. Ramani 
Kanta (8), there was practically no question of amendment in 
the law there. In any case, where the statute is ambiguous, 
it may be applied retrospectively. G A V. 

The judgment of the Court was delivered by 


Jenkins C. J.—Owing to a difference of opinion a point of 
law has been stated by Mr. Justice Fletcher and Mr. Justice 
N. Chatterjea under section 98 of the Civil Procedure Code, 
and the appeal has accordingly been heard upon that point only. 
by five of the other Judges of the Court. 

The point of law stated is “whether the decision of the 


(1) (1911) 14.0, L. J. 292; 16 0, W., N, 851, 

(2) (1888) ?2 Ch. D. 614, 

(8) (1910) 18 0, L. J. 625, 

(4) (1867) 11 Moo, I. A, 845; 7 W. W. 21 (P, 0) 
(5) (1854) 1 Boulnois 70. 

(6) (1845) 14 M, and W 39, 42. 

(7) (1908) 10 ©, D, J. 468, - 

(8) (1907) I, L. R. 35 Oale. 381; 70, L oe “13 
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majority in the case of Munjhoort Bibi v: Akel Mahmud (1), 
has been affected by the judgment of the Privy Council in the 
case of Lala Soni Ram v. Kanhatya Lal (2).” 

The actual decision of the majority in Munjhoori Brb1's 
case (1) was that the special rule of limitation extended to 
under-raiyats by the amendment in 1908 of the 3rd Article 
in the 3rd Svhedule of the Bengal Tenancy Act did not apply 
where the dispossession was in 1898 and the suit for recovery 
of possession was instituted on the 25th of August 1908. 

The judgment of the Privy Council in Lala Sont Ram v. 
Kanhatya Lal (2) was concerned, not with the special law of 
limitation, but with the general law as enacted in Act XIV of 
1859 and Act XV of 1877. The suit in that case was instituted 
on the 4th March 1907 and was brought for the redemption 
of a mortgage. One defence was the bar of limitation. The 
plaintiff sought to meet this plea by setting up certain 
acknowledgments, and relied on the fact that they had been 
given when Act XIV of 1859 was in force. On the other side 
it was argued that the case was governed by Act XV of 1877 
and so the plaintiff could not claim the benefit of the law as to 
acknowledgments contained in theearlier Act. Asto this it 
was said by the High Court: “ The law of limitation applicable 
to a suit or proceeding is the law in force at the date of the 
institution of the suit gy proceeding unless there is a distinct 
provision to the contrary ; see Gurupadapa Basapav. Virbhadrapa 
irsangapa (3). As Act XV of 1877 wasin force when the 
suit was brought and there is no provision in it limiting or 
postponing its application, section 19 of that Act applies to this 
case,” Std Shankar Lal v. Soni Ram (4). This statement 
of the law was approved by the Privy Council on appeal, and it 
is this approval that is supposed to have affected the decision 
of the majority in Munjhoort Bibi vihdkel Mahmud (1). 

It certainly is not a decision on the same Act as that under 
consideration in Munjhoort Bibis case (1), and as it is the 
construction and effect of a different Act that was under 
consideration, the Privy Council judgment cannot be regarded 
as a direct authority on the Act not before it. 

On the contrary the essential conditions of the two cases 
are so distinct that in our opinion it cannot be said that the 


(1) (1918) 17 0. L. J. 816, 
(2) (1918) 170. L. J. 488; 17 0. W. N. 605; I, L. B. 85 All, 297; D. B,40 
I. A. 7 


(38) (1889) 'L, B 7 Bom, 459. . (4) (1909) I. L. R. 82 All, 83 (48). 
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earlier decision is, in relation to the circumstances of this case, 
affected by the judgment of the Privy Council. It is an established 
axiom of construction that though procedure may be regulated by 
the Act for the time being in force, still the intention to take away 
a vested right without compensation or any saving is not to be 
imputed to the Legislature unless it be expressed in unequivocal 
terms: Zhe Commusstoner of Public Works v. Logan (1). 

That this view is not limited to those cases where rights of 
property inthe limited sense are involved is shewn by the 
Colontal Sugar Refining Co. vy. Diving (2), where it was held 
that an Act ought not to be so construed as to deprive a 
suitor of an appeal in a pending action which belonged to him 
as of right at the date of the passing of the Act. 

Equally is a right of suit a vested right, and in ¥ackson v, 
Woolley (3), the Court of Exchequer Chamber declined, in the 
absence of something putting the matter beyond doubt, to put 
on an Act a construction that would deprive any person of a 
right of action vested in him at the time of the passing of the 
Act. Wiliams J. said, " It would require words of no ordinary 
strength in the statute to induce us to say that it takes away 
such a vested right.” 

Here the plaintiff at the time when the amending Act was 
passed ha? a vested right of suit; and we see nothing in the 
Act as amended that demands a construction that the plaintiff 
was thereby deprived of a right of suit vested in him at the 
date of the passing of the amending Act. 

Tt is not (in our opinion) even a fair reading of section 184 
and the third schedule of the Bengal Tenancy Act as amended, 
to hold that it was intended to impose an impossible condition 
under pain of the forfeiture of a vested right, and we can only 
construe the amendment as not applying to cases where its 
provisions cannot be obeye®. The law as amended may regulate 
the procedure in suits in which the plaintif could comply with 
its provisions, but cannot (in our opinion) govern suits where 
such compliance was from the first impossible. Its effect is to 
regulate, not to confiscate. There are thus two positions; 
where in accordance with its provisions a suit could be brought 
after. the passing of the amendment, ıt may be that the amend- 
ment would apply, but where it could not, then the amendment 
would have no application. 


(1) [1908] A, O. 358. (2) [1905] A 9, 860, P, O. 
-  G (B) (1858) 8 E, & B, 778 (784), 
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The facts in Lala Soni Ram v. Kankatya Lal (1) did not 
involve the second of these positions, and we therefore hold 
that the decision of the majority in Munjhoort Bibi v, Akel 
Mahmud (2) so far as it relates to that position has not been 
affected by the judgment of the Privy Council in Lala Soni 
Ram v. Kanhatya Lal (1), though it may perhaps be affected 
if and so far as it lays down a similar rule for suits within the 
first of the two positions. This, however, is a point not before 
us, and on it therefore we do not: express any definite opinion. 
Our judgment is on the question of limitation only, and the 
result is that we restore the decree of the Munsiff with costs 
throughout. 


A. T. My C. C. B. 
(1) (1918) 17 0. L, J. 488; I. L. R, 85 All, 337. 


PRIVY COUNCIL. 


Present: Lord Shaw, Lord Moulton and Mr. Ameer Ali, 
CHUNILAL PARVATISHANKAR 


v. 
BAI SAMRATH, 


(On APPEAL FROM THE HIGH COURT oF JUDICATURE AT BOMBAY.] 


Hindu will—Construction—A bsolute gift— Gift over, conditional upon happening 
of death without leaving male issus of one af the legatecs-—- Distribution, 
poriod of, 


There is nothing apecifloall y either English or Indian in the idea that the 
will of a testator must be construed on that principle which would enable Courts 
of law most fully to give effect tothe intention expressed by bis words I¢ 
may be that if the words he employs are roces signatag they must be so accepted, 
whatever the suspicion may be as to the testator haying had that particular view 
of his own language, But in ordinary circumstances ordinary words must bear 
theirordinary construction, and the whole will, that is, the whole of the words 
employed by the testator, must be lookuias together so as to determine the whole 
intention. Farther more, ıt ig not on chis principle legitimate to take words 
which have a general meaning and subject them to limitations which the words 
do not necessarily imply. It may oe true ihat there is a body of older cases 
which would warrant a suggestion that the term employed in this will, namely, 
"shouid either of these two sons die without paving had (leaving) any male 
issue” should be limited to such death occarcing betore the deato of the testa- 
tor himself, but the will dues uot say tust, and it bas for many years been a 
gettled principle tbat words of this class, bang an SEAR, tuims, must receive 
their fall, and not a restricted, meaning. 

A Hindn testator by bis will, to which the Hindu Wills Act did not apply, 
after devising the whole of hia property to hia two sons in equal shares, provided 


Appeal allowed; sutt decreed. 
(2) (1918) 17 O. L, J, 316, 
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that ‘‘ should either of these two sons die without having bad (leaving) any 
male issne, the survivor...is duly to take the whole of the property appertaining 
to the share of the deceased son who may have (leave) no male issue after onder- 
taking (to defray) the expenses in connection with the maintenance of his 
widow and the maintenance and marriage of his minor daughters ;” 

Held, that the period to which the gift over referred was the period of death 
of either of thetwo sons leaving no male issue whenever such death should 
occur, either before or after the death of the testator. 

Obiter—It may be that the sgctions of the Hindu Wills Act upon interpreta- 
tion would yield the same result as was arrived atin this case, 

Held, also, that looking to the whole will, on the death of one of the two 
sons, both of whom survived the testator, leaving no male issue, the surviving 
gon took the property appertaining to the share of the deceased son. 

erate dai v. Burdett (1), Edwards v, Edwards (2), Alan v, Farthing 
(8) referred to. 

Appeal fon a judgment and decree of the High Court at 
Bombay, dated the zoth July, 1910, reversing a judgment and 
decree of the Court of the District Judge, Surat, dated the 27th 
August, 1908, which affirmed with some modifications a 
judgment and decree of the Court of the first Class Subordinate 
Judge, Surat, dated the qth February 1907. 

The question for determination related to the construction of 
a Gujarati Will, dated the zoth, August 1899 and made by a 
Hindu resident of Surat named, Parvatishankar Durgashankar, 
father of the appellant. The testator after directing that his two 
sons, Shambhuprasad and Chunilal, should divide and.take in 
equal shares the -whole of his property detailed in the will, 
and after giving each of the two said sons a half-share of his 
estate not specifically disposed of by his will, provided that 
“o. I have divided between and given to my two sons 
Shambhuprasad and Chunilal the whole of my property as 
mentioned above. But should either of these my two sons die 
without having had (leaving) any male issue, the survivor 
of the said two sons is duly to take the whole of the property 
appertaining to the share of the deceased son who may have 
(leave) no male issue (behind him) after undertaking (to defray) 
the expenses in connection with the maintenance of his widow 
and the maintenance and marriage of his minor daughters. 
But under these circumstances the heirs of my deceased son 
Surajlal shal) not get any right whatever.” 

' Tre testator died on the 4th, July 1901 leaving him surviving 
his said two sons. Shambhuprasad then died on the and 


(1) (1874) 7 Eng, & Ir. App. 888. (2) (1852) 18 Beay. 857, 
(8 ) Jarman on Wil's 6th Hd. P 216). 


wa 


Vou. XIX.) PRIVY OOUNOIL 


January 1903 without leaving any male issue, but leaving him 
surviving a widow, Bai Samrath, the respondent, and two 
daughters. A dispute then arose between the appellant and the 
respondent as to the title to Shambhuprasad’s share of the 


testator’s property. Chunilal instituted the suit praying tnsfer - 


alta fora declaration that he was entitled to one-half of the 
testator’s property, which went to Shambhuprasad as his share 
under the will and which was in his (Chunilal’s) possession, 
and for an injunction restraining the respondent from denying 
his title thereto. 

The Subordinate Judge held that under clause 9 of the 
will the appellant was entitled to the relief prayed for. His 
reasons for his decision were as follows :— 

“ But then comes the objection that even if the will be 
proved and even if Parvatishankar ibe proved to have had 
authority to make a will, yet the disposition in paragraph 
nine of the will is opposed to the principles of Hindu Law, 

The case of Soorjeemoney v. Denobundoo (1) is relied upon 
for this contention. But it is quite to the contrary purport 
and fully upholds a Hindu testator’s right to make a devise 
of the sort that we see here. The law has been nicely explained 
in Mayne’s Hindu Law, 7th ed., paras 419, 420 and 421, 

It is said that section 111 of the Indian Succession Act 
ought to be followed by me. This is rather too wide an order, 
I cannot follow that section because it has not been made 
applicable to Hindus, and is directly opposed to the law laid 
down by the Privy Council as the general Hindu law. See 
observations in I, L. R. 19 Madras, 110. The section 111 of the 
Succession Act has found no place and been given no room 
in Act V of 1881 which does not apply to Hindus in the Bombay 
Mofussil. In all cases to which the Succession Act of 1865 
is not made specially applicable, Surjeemoney’s case (1) must be 
followed, It has been explained in the Tagore case (2); but those 
discussions are not to our purpose here. 

In the case of Greender v, Troyluckho (3), we have a will 
with a similar provision—see page 374 of that report. Mr. Justice 
Trevelyan was of opinion that the sons took an interest liable 
to (be) divested or defeated in the event of death without issue, 
natural or adopted. But the point was not finally decided 
either by the High Court or by the Privy Council. For, 


(1) (1888) 4IW. B. P. ©, 114; ea L „A 528. 
(2) (1873) 9 B. L. B. 377; I. A, 8 
(3) (1892) I; L, B, 20 Calo, 878 P, 0; E R. 21 L A, 85 
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subsequent to the death of the testator there had been litigation 
between the brothers and there had been deeds and releases 
which it was held had the effect of taking away the executory 
devise given by the will. So this case is not of any use to the 
present defendant. ` 

If anything, it goes against the defendant ia that the 
construction of the will was in the opinion of Mr. Justice 
Trevelyan the same as is proposed i in the present case, 

The case in I. L. R. 26 Bombay 445 has nothing to do with 
us. Itisagiftto doneses jointly; and it is held that though 
they be brothers and undivided members of a family, yet the 
rule of survivorship does not apply to them. But in the case 
before us there is no joint gift or joint legacy. 

It is said that the brothers Chunilal and Shambhuprasad 
divided the property not in accordance with the will but in 
opposition to its terms and therefore the willis now not to be 
looked.to, Supposing this argument to be true, I cannot say it 
affects the issue before us. The will is in accordance with Hindu 
Law and not opposed to public policy, says ene Privy Council in 
similar cases and we decide in the same way.” 

On appeal the District Judge affirmed the decision of T 
Court below. But on further appeal the High Court dismissed 
the suit with costs holding that the period of distribution 
contemplated by the testator was the period of his death and 
that as Shambhuprasad had survived the testator the appellant 
was not entitled to the share of Shambhuprasad. The material 
part of the judgment was as follows : 

“Now that appears to us to be a provision for the event 
of the distribution as provided by the previous clauses of the 
will being impossible in consequence of the death without male 
issue of one of the devisees. The period of distribution 


contemplated by the testator is clearly the period of his death, 


and under these circumstances the event which may interfere 
with that distribution and give rise to the necessity for other 
arrangement must be an event occurring prior to his death. 
This conclusion is strengthened by the last words of the clause, 
which provide that in the event mentioned in the clause the 
heirs of his deceased son Surajlal should not get any right 
whatever. They were not to get any right under the preceding 
clauses of the will, but if any portion of the testator’s property 
were undisposed of by lapse in consequence of the death of one 
of his legatees the heirs of his deceased son would be entitled to 
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succeed by inheritance if they were not excluded by the express 
terms of the will. This is the conclusion which we have arrived 
at from a discussion of tine terms of this clause apart from 
authority, English or Indian. 

“It is, however, some satisfaction to find that the conclusion 
is in accordance with the rule adopted in England expressed by 
Lord Hatherley in O'Mahoney v: Burdett, (1), where he says 
‘where the Court has found upon the face of the will a positive 
direction to pay over the personalty to the legatee, or to make 
distribution among several legatees at a given time, the period 
of distribution being fixed at which, as it appears from the face 
of the will, the whole estate was intended to be entirely disposed 
of and divided, and to pass from the hands of the executors; 
the Courts have laid hold of that circumstance to say ‘we hold 
this defeasance to be before that period of distribution arrives,’ 
holding it to be an unreasonable construction of the teatator’s 
Will to say that he directed. on the one hand that the money 
shall be absolutely paid and divided and distributed, and put 
into the hands of those who, having it in their hands, will of 
course spend it without any further trust, and on the other hand 
that a subsequent event, namely a certain person’s dying child- 
less after that distribution has taken place, should divest the 
property, that is to say, make it necessary for the executor to 
take steps to get back again, and re-call that money which he 
has paid in order to hand it over to those who whould take under 
the executory devise.” 

The plaintiff thereupon appealed to His Majesty in Council, 

DeGruyther, K. C., and F. M. Parikh, for the Appellant ; 

The Hindu Wills Act, does not apply to this will and there 
fore the rule of construction in section r11 of the Indian Succes- 


sion Act, has no application. The High Court has construed. 


the will as if the rule in that section were applicable. The cons» 


truction put by the High Court amounts to the addition of the’ 


words ‘during my lifetime ” after the words ‘should either of 
these two sons die” in clause 9. ` 

But the will should be construed according to the natural 
meaning of the words therein without any addition. The Cong. 
truction of the High Court is supported by Edwards v. Edwards (2) 


which is disapproved in O'Mahoney v. Burdett (3), which is 


in favour of the construction contended for by the appellant, 


a) (1874) L. R. 7 H. L. 388 (408), (2) (1852) 15 Beay, 357, 
- - 48) (1874) LA R, 7 Eng and Ir App, 383 (898), 
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P. 0. and not against it as the High Court has held. According: to, 
1914, the last mentionedfcase the words “should either of these two 
weng sons die” mean should either of them “die at any time,” See 
also Zngram v, Soutten (1). A Hindu will must be construed. 
according to the ordinary meaning and wishes of the Hindus 
with respect to the devolution of property: Radha Prosad 
Mullick v, Rantmont Dasi (2) and Bhagabatié Barmanya v, 
Kali Charan Singh (3). The construction of the High 
Court defeats the object of the will, whereby the testator intends 
that his property should remain in his own family. Under the 
judgment of the High Court the respondent would take ‘the 
ordinary Hindu widow’s estate in her deceased husband’s share of 
the testator’s property and after her death that share would go 
absolutely to Shambhu’s daughter: Mayne on Hindu Law and 
Usage, 7th ed, pp. 828 and 829. But a will must be'so construed 
as to give as far as possible effect to the testator’s intention. . A 
Hindu can create an estate of the kind in question, that isto say, 
he can give an absolute estate and make it defeasible in the event 
of the taker’s death without male issue: Sreemutty Soorjeemoney 
Dossee v. Denobundoo Mullick (4). 

(Lowndes: The form of the suit is bad under section 42 of 
the Specific Relief Act, as the appellant claims only a decla- 
ratory decree and not possession. The property dealt with by 
the testator is ancestral property and the will is wholly invalid.) 

The whole of the property is in the appellant’s possession 
and consequently he can only ask for a declaration of his title, 
The District Judge has found that the property in question was 
the, self-acquired property of the testator and that finding is 
binding in second appeal on the High Court as well as on this 
Board on further appeal: Mussummat Durga Choudhrain v. 
Jawahir Singh Choudhri (5). . 

Lowndes for the Respondent: The rule of construction in 
section 111 of the Indian Succession Act, is a good rule, and, 
though the section is not applicable, the rule should be applied. 
That section is made applicable to certain Hindu Wills by the 
Hindu Wills Act, which was not applied to Surat as it was 
not then far advanced, but it is now well advanced and the rule. 
should be applied. It isa rule of convenience and there is no 
reason why it should not be applied to the whole of India. Re- 
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ference was made to Norendra Nath Sircar v. Kamalbasint 
Dasi (1). In the case in 9 M. I. A. 123 the will itself provided 
that the gift over was at the time of the death of the first taker, 
and- consequently that case does not apply as the facts are not 
similar. The testator makes his two sons ‘heirs’ which word 
is used at the beginning and at the end of the will. He also 
makes them ‘owners’ and therefore they take their respective 
shares absolutely: Surajmaní v. Rabinath Ojha (2). The 
testator gives an absolute estate and then adds a term of devolution, 
but he cannot cut down the absolute estate by such an addition: 
Tripurart Pal v. Fagat Tarini Dasi (3). Periods of vesting and 
distribution are simultaneous and as the period of vesting 
is the death of the testator, the period of distribution is the same. 
It is unreasonable to expect the testator did not intend the estate 
to vest absolutely in the sons: O'Mahoney v. Burdett (4), which 
is relied on if the whole property is subject to clause 9. 


Further the construction contended for could not apply . 
in the case of movables,-which could not be tied up like im- | 


movables. Again the movables had been given away by the 
testator in his lifetime, and therefore they could not be subject 
to the provisions of the will, Daughters in Bombay are a favour- 
ed class as they take their father’s property absolutely, there is 
no presumption that the testator intended to keep Shambhu’s 
daughter out. Reference was also made to Sreemutty Soorjeemoney 
Dossee v, Denobundoo Mullick (5), Lalubhat v. Mankuvarbhat (6) 
and Mayne’s Hindu Law, 7th ed., p 829. 

_  DeGruyther in reply : The finding of the District Judge 
that the movables were not given away by the testator during 
his lifetime but were divided after the testator’s death by the 
two sons between themselves in accordance with the terms of 
the will, is conclusive. Again, there is no distinction in India 
between movables and immovables, and if clause 9 is good in 
the case of immovables, it is also good in the case of movables, 
On the construction of the will he further relied on 


Hunoomanpersaud y. Mussumat Babooee Munraj (7), Sreemutty, 


Soorjeemoney Dossee v. Denobundoo Mullick (5), Mussumat 
Bhoobun Moyee Debta v. Ram Kishore Acharj Chowdhry (8) ; 
Mayne’s Hindu Law, p 573 ;and Jarman on wills, 6th ed, p 1365. 
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He distinguished Surajmani v. Rabi Nath Ojka (1) where there 
was no gift over. 

The judgment of their Lordships was delivered by 

Lord Shaw,.—This is an appeal from a decree of the High 

Court of Judicature at Bombay, dated the zoth July 1910, 
reversing a decree of the Court of the District Judge, Surat dated 
the 27th August 1908, which had affirmed with modifications 
a decree ofthe Court of the first class Subordinate Judge, Surat, 
dated the 4th February 1907. 
' Tbe only question for determination in the appeal relates 
to the construction of a Will dated the zoth August 1899, made 
by a Hindu named Parvatishankar Durgashankar. He was a 
resident of Surat in the Bombay Presidency: and it may be at 
once stated that it was admitted by both parties at their Lord- 
ships’ Bar that the Hindu Wills Act, Chapter 21, of the year 1870 
did not apply to this case, which falls to be determined not by 
the law ‘operative within the territories subject to the Lieutenant- 
Governor of Bengal or the local limits of the ordinary original 
civil jurisdiction of the High Courts at Madras and Bombay. It 
may well be that the sections of that Act upon interpretation 
would yield the same result as has been arrived at in the present 
case, But no decision on that topic is given: and the case is 
treated as one applying in the mofussil, and therefore to be dealt 
with on ordinary legal principles. It must also be stated that 
the various terms employed in the particular will are special, 
and that no general rule can be said to be precisely applicable 
in its construction except that the Court must make its best en- 
deavour to extract the intention of the testator. 7 

Parvatishankar, the testator, died on the 4th July 1901. 
He left surviving him two sons, Shambuprasad (who died on the 
and January 1903, leaving a widow, the respondent in this 
appeal, and a daughter) and Chunilal, the appellant. A third 
son of Parvatishankar, Surajlal, had predeceased his father, but 
had left one son. Surajlal had separated from his father many 
years previous to his death ; the other sons were in family with 
him. 

The will was executed about two years before the testator’s 
death and it purports to dispose of the whole of his property. 
By Clause 2 he appointed his two sons executors, heirs and 
owners of the whole. In various other clauses details as to the 
immovable property are givep, ani directions that his sons are 


(1) (1007) Ly B88 I, A, 17 (19) 3 T, TAR, 80 All, 84, 
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to divide and take in equal shares the whole of it with certain 
exceptions. In Clause 7 there is a declaration as follows :— 

“ Asto the movable property which I possessed, I have 
during my lifetime divided the same between my two sons, 
Shambhuprasad and Chunilal, according to my wishes and have 
made over the same in their possession.” l 

A certain enumeration with directions is also given as to 
gold and silver ornaments in his possession. By Caluse 8 the 
testator gives each of his said two songa half of his. estate not 
specifically disposed of by his will. 

It is clear up to this point inthe will that the one predo- 
minant desire of the testator was that his two sons should -have 
his property between them. x 3 

It was in the course of the case, however, found in fact that 
he had not accomplished, or completely accomplished, this desire. 
And the will accordingly falls to be appealed to as the governing 
instrument in regard to the distribution. 


The question of survivorship as between these two sons was — 


not dealt with until Clause 9 of the will was reached, and it is 
in the following terms :— l l 

“I have divided between and given to my .gwo sons Sham- 
bhuprasad and Chunilal the whole of my property as mentioned 
above. But should either of these two sons die without having 
had (leaving) any male issue, the survivor of the said two sons 
is duly to take the whole of the property appertaining to the 
share of the deceased son who may have (leave) no male issue 
(behind him) after undertaking (to defray) the expenses in con- 
nection with the maintenance of his widow and the maintenance 
and marriage of his minor daughters. But under these circum- 
stances the heirs of my deceased son Surajlal shall not get any 
right whatever.” 

Various issues were raised in the case, including whether 
the estate in question was self-acquired. This was answered in 
the affirmative, and that answer is not now disputed. As stated, 
the one question remaining in the case has reference to the con- 
struction of Clause 9 above quoted. The learned Judges of the 
High Court of Bombay have held that :— 
: ` “The period of distribution contemplated by the testator is 
clearly the period of his death, and under these circumstances 
the event which may interfere with that distribution and give 
rise to the necessity for other a i must be an event 
occurripg prior to his death.” . < >, T 
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As already mentioned, Shambhuprasad survived the testator. 
And the result of the judgment is that one-half of the property 
now to be disposed of is held to have vested in him a morte tes- 
fatorrs and that the whole provision of Clause 9 with reference to 
survivorship falls, in the events which have occurred, to the 
ground. The effect of ‘the learned Judge’s decree is that the 
clause must be read as if the survivorship there provided for was 
limited to survivorship as at the testator’s death. 

- Their Lordships are clearly of opinion that this judgment 
cannot be maintained. There is nothing specifically either Eng- 
lish or Indian in the idea that the will of a testator must be 
construed on that piinciple which would enable Courts of Law 
most fully to give effect to the intention expressed by his words. 
It may be that if the words he employs are voces signatae they 
must be so accepted, whatever the suspicion may be as to the 
testator having had that particular view of his own language. 
But in ordinary circumstances ordinary words must bear their 


” ordinary construction, and the whole will, that is, the whole of 


the words employed by the testator, must be looked at together 
so as to determine his whole intention. Furthermore, it is not 
on this principle legitimate to take words which have a general 
meaning and subject them to limitations which the words do not 
necessarily imply. It may be true that there is a body of older 
cases which would warrant a suggestion that the term employed 
in this will, namely, “ should either of these two sons die with- 
out having had (leaving) any male issue” should be limited to 
such death occurring before the death of the testator himself, 
but the will does not say that, and it has for many years been a 
settled principle that words of this class, being in general terms, 
must receive their full, and not a restricted, meaning. 

The leading authority on the subject is of course, 
O'Mahoney v. Burdett (1), and two sentences of Lord Hatherly’s 
opinion may be here repeated. He refers to the duty of 
the Courts always to consider carefully the whole will, 

“and, having regard to all the various clauses contained in it, 
to see what is the full and complete and perfect intention of 
the testator.” . 

He corrects the case of Edwards v. Edwards (2), and makes 
the statement of the principle run thus : 

“that the period to which the executory devise will be referred 
will be the period of the death of the first taker, unless there are 


(i) (1874) 7 Eng and Ir, App, 388, (2) (1852) 15 Beay, 357, 
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other circumstances and directions in the’ will which are 
inconsistent with that supposition.” 


If it did not appear presumptuous to say so, one might 
comment on the case of O'Mahoney v. Burdett (1), as one which 
emerged through a thicket of technical decisions to a ground of 
plain and pre-eminent good sense. It was also, of course, 
fortified by authority, and notably by the case of Alen v, 
Farthing, the fullest report of which was given by Mr, Jarman 
in his work on “ Wills.” (6th Ed., p. 2160). 


But so far from the language employed in the present will 
leaving any serious ambiguity as to the intention of the testator, 
their Lordships are of the opposite opinion. In their view the 
words clearly point to survivorship whenever it should occur, 
When Shambhuprasad, having, with his brother Chunilal, sur- 
vived his father, died, leaving a widow and a daughter, the lang- 
uage employed to cover such a situation seems exact and clear 


“ Should either of these two sons,” it says, “die without 
having had (leaving) any male issue, the survivor........018 duly 
to take the whole of the property appertaining to the share of 
the deceased son who may have (leave) no male issue.” 


And, as if this were not sufficient, the will proceeds to lay 
upon the surviving brother a duty in the event of that survivor- 
ship in the following language : 

‘after undertaking (to defray) the expenses in connection 
with the maintenance of his widow and the maintenance and 
marriage of his minor daughters.” 

Tt seems to their Lordships that it would be a strained con- 
struction of a will in that form (which manifestly contemplates 
death occurring at any time—with the receipt of property by 
way of survivorship—on the one hand, and the duties to be 
laid upon the survivor at any time, on the other hand) to say 
that the whole of these provisions fall to the ground, although 
Shambhuprasad had in point of fact left no male issue, because 
he did not die in that situation before the testator himself. The 
testator, in their Lordships’ opinion, had clearly in view a much 
wider and more general provision, and they think that the events 
which have in fact occurred, vrg., the survival of the testator by his 
‘two sons and the death of one of these sons leaving a widow and 
daughters but no male issue, are events to which the will has 
operative application. They accordingly do not doubt that 

(1) (1874) 7 Eng. & Ir, App, 889. i 
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Chunilal, the surviving son, is, as such survivor, entitled to the 
estate conveyed by this clause, and that the correlative obligation 
resting upon him comes into play. | 

Their Lordships desire to put on record an admission made 
by Counsel for the appellant to the effect that he had no know- 
ledge of any property of the deceased testator in possession of the 
respondent, Shambhuprasad’s widow, and that, if the respon- 
dent came into possession of such property under arrangements 
made in the lifetime of her husband with his brother the appel- 
lant, the present judgment would not be used to distrub such 
an arrangement, 

_ Their Lordships do not feel themselves able to give effect 
to the argument presented under section 42 of Specific Relief Act 
or to interfere with the judgment of the District Judge on this 
question of procedure. 

_ Their Lordships will humbly advise His Majesty that the 
appeal should’ be allowed, and that the cause be remitted to the 
High Court in order that upon provision being made and security 
being given toits satisfaction for the maintenance of the respon- 
dent and for the maintenance and marriage expenses of the 
minor daughter a declaration and injunction be given in terms, 
of the plaint. In view of the special difficulties in the construc- 
tion of the will the appellant will pay to the respondent all costs 
incurred by her before this Board“and in the Courts below. 

E. Dalgado.—Solicitor for the Appellant. 
T. L. Wilson & Co.—Solicitors for the Respondent. 


Je M. P. Appeal allowed, 


PRESENT : Lord Shaw, Lord Sumner, Sir Fohn Edge 
and Mr, Ameer Als, 


BATUK NATH 
v 


MUSAMMAT MUNNI DEI AND OTHERS. 


[ON APPEAL FROM THE HiGH COURT oF JUDICATURE FOR THE 
NORTH WESTERN PROVINCES, ALLAHABAD.] 

Limitation——Indian Limitation Aet (XV of 1877), Soh. II, Art, 178. 

-~ Final deores or order of tha appellate Court— Order in Council of 1853, 

Rule 5—Appeal to Ihs Majesty in Counctl—Dismissal thereof for want of 
proseoutton, 

The dismisgal of an appeal to His Majesty in Conncil under Rule b of the 

Order in Council of the 18th June 1858, for want of prosecution, is not 8 
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final decree or order of the appellate Court within the meaning of those words 
in Art. 179 of Sch. II of the Indian Limitation Act. 

Appeal from a judgment and decree ofthe High Court 
at Allahabad, dated the 4th June, 1910, affirming a decree of the 
Court of the Subordinate Judge of Agra, dated the 8th September 
1908, whereby the appellant’s application, dated the znd October 
1907, for the execution of a preliminary dacree of that Court, 
dated the 29th March, 1898, was disnfissed. 


The Suit No. 30 of 1897 in which the preliminary decree 
dated the 29th March, 1898, was made, was instituted by one 
Munshi Sheo Narain, the predecessor in title of the appellant, 
to enforce a mortgage bond, dated the sth June, 1885, against 
the mortgagor, Musammat Rami Hira Dei (defendant No. 1), 
certain puisne mortgagees (defendants Nos. 8 to 11), and certain 
transferees of the equity of redemption (defendants Nos. 12 
to 27). 

The plaintiff had also impleaded, according to-the then 
practice of the High Court at Allahabad, certain prior mortgagees 
(defendants Nos. 2to 7). The said preliminary decree ordered 


that Sheo Narain should pay off the prior mortgagees within - 


five months from the date of that decree and provided that if he 
should fail to pay off the prior mortgage debt within that period 
his suit should stand dismissed with costs, It was further 
ordered that if he should pay off the prior mortgage debt within 
that period he should have the usual decree for sale under the 
Transfer of Property Act, against the mortgagor, the puisne 
mortgagees and the transferees of the equity of redemption. 


Sheo Narain appealed to the High Court, which made a 
decree dated the 12th February, 1900, dismissing the appeal 
but extending the time for payment of the prior mortgage debt 
tothe 9th August, 1900. He further appealed to His Majesty 
in Council. By a letter, dated the 15th December, 1904, the 
Registrar of the Privy Council informed the Registrar of the 
High Court “that no effectual steps have been taken for the 
prosecution of the appeal...... although more than six months 
have now elapsed since the arrival of the transcript record and 
the registration thereof in this office, and I hereby certify that 
in pursuance of Rule 5 of Her late Majesty’s Order in Council 
of the 13th June, 1853, the said appeal doth stand dismissed 


without further order,” 


The said Rule 5 is as follows : : oes 
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P. O. “That certain time be fixed within which it shall be the 
1914, duty of the appellant or his agent to make such application for 
Batuk Nath the printing of the transcript, and that such time -be within the 
P. space of six calendar montbs from the arrival of the transcript 
Minni Del, ; é : 
ae and the registration thereof in all matters brought by appeal 


from Her Majesty’s Colonies and plantations east of the Cape 
of Good Hope or from the territories of the East India 
Company, and within the space of three months in all matters 
brought by appeal from any other part of Her Majesty’s domi- 
nions abroad ; and that in default of the appellant or his agent 
taking effectual steps for the prosecution of the appeal within 
such time or times respectively, the appeal shall stand dismissed 
without further order, and that a report of the same shall be 
made to the Judicial Committee by the Registrar of the Privy 
Council at their Lordships’ next sitting.” 


On Septembsr 26, 1901 Sheo Narain assigned the decree 
of March, 29, 1898, to Babu Batuk Nath, the present appellant. 
While the appeal to His Majesty in Council was pending the 
decree-holder applied for and obtained, on several occasions, 
extension of the time for payment of the prior mortgage debt 
under section 93 of the Transfer of Property Act. On the last 
occasion when the decree-holder applied for a further extension, 
the judgment-debtors presented a petition paying that " the time 
may not be allowed and the decree may be declared null and 
void, and the right of redemption in future may be abated.” But 
on the 28th March, 1892, the Subordinate Judge made an order 
that “the application for time was refused.” An application 
for review of the last order was dismissed on the Vth June, 1902. 


In September, 1907, the appellant paid into Court the 
amount due, under the decree of March, 29, 1898, to the prior 
mortgagees, who withdrew it. 


On October 2, 1907, the appellant applied for the execution 
of the decree of March, 29, 1898, praying that under section 89 
of the Transfer of Property Act, a decree absolute be made for 
the sale of a certain portion of the mortgaged properties. Some 
of the judgment-debtors contended inter alra that the appli- 
cation was barred by limitation and that the decree of March 29, 
1898, had become null and void owing to the ‘fact that payment 


to the prior mortgagees was not made within the time specified 
therein. 


The Subordinate Judge held that the application “is within 
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three years from the date of the Privy Council decree and is 
therefore within time.” He however, dismissed the application 
with costs on the ground that as the payment to the prior 
mortgagees was “not made within the original period or extended 
time, the suit according to the terms of the decree, stands 
dismissed.” With this view the High Court agreed and dis- 
missed the appellant's appeal thereto with costs. 

The appellant thereupon appealed to His Majesty in 
Council. 


DeGruylher E. C. and F. M. Parikh, for the Appellant : 
The decree of March 29, 1898, which isa preliminary decree 
under the provisions of the Transfer of Property Act, has 
never been made absolute as against the appellant as required 
by the Act, and consequently is still operative. In the absence 
of an order absolute extinguishing the appellant’s right under the 
decree to pay off the prior mortgage debt, he was entitled to 
pay off and has in fact paid off the same. He has thus complied 
with the condition precedent imposed on him by the decree and 
is, therefore, entitled to an order absolute for the sale of the 
mortgaged properties as payed for, Reference was made to 
Mata Din Kasodhan v. Kazim Husain (1), Ram Shankar 
Laly. Ganesh Prasad (2), Rango v. Bhomshette (3), Mungul 
Pershad Dichit v. Grija Kant Lahiri Chowdhry (4); Ram 
Kirpal Shukul v, Mussumat Rup Kuari (5), Bant Ram v. Nanhu 
Mai (6); tha Transfer of Property Act, sections, 88, 89, 92 and 
93 ; and the Code of Civil Procedure, 1882, section, 244. 


[Mr, AMEER ALI, asked whether the application was nol 
barred by limitation.] 

It is, as held by the Subordinate Judge, within three years 
from the date of the decree or order of the Privy Council and is, 
therefore not barred. 


Sir Erle Richards, KC., and B. Dude, for the Respondents : 
The decree of March 29, 1898, whether right or wrong 
stands, and as the payment to the prior mortgagees was not made 
within the time therein specified or as extended by the Court, 
the appellant’s suit stand dismissed: Sri Raja Pappama Rao 
Bahadur v. Sri Vira Pratapa Karkonda (7). 


(1) (1891) I L. R, 13 All 432. (2) (1907) I. L. R. 29 All, 385, 
(3) mon | L. R, 26 Bom. 121, 


(4) (1881) L, R., 81. A. 128; L L. R 8 Cale, 51. 
(5) (1883) L. E. 111, A.87;1 L. R. 6 ALL 269. 
(6) (1884) L, R. )1 I. A, 181; I. L. B. 7'Al. 102. 
(7) (1896) L, B, 238 I, A, 82; I, L. R. 19 Mad, 2490, 
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The appeal to the Privy Council was dismissed for want of 
prosecution and no order in Council dismissing the appeal was 
drawn up. The letter of the Registrar of the Privy Council is 
not a final decree or order of the appellate Court within the 
meaning of Art. 179 of schedule II of the Indian Limitation Act. 
The time began to run from the date of the decree of the High 
Court and the application is time barred. 


DeGruyther K. C., id reply : When an appeal is automatically 
dismissed on the expiry of the time specified in Rule 5, it isso 
dismissed under powers given to the Registrar by an order in 
Council, such a dismissal is, therefore, by virtue of an order in 
Council and is a final decree or order of an appellate Court within 
the meaning of Art 179. : 


The judgment of their Lordships was delivered by 


Sir John Edge.—This an appeal from the decree, dated 
the 4th June, 1910, of the High Court of Judicature at Allahabad, 
which dismissed an appeal by the appellant here from a decree 
of the Subordinate Judge of Agra, dated the 8th September, 1908, 
dismissing an application which had been made on the znd 
October, 1907, to the Court of the Subordinate Judge by Babu 
Batuk Nath for the execution of a decree of the 29th 
March, 1898. 


The decree of the 29th March, 1898, had been made by the 
then Subordinate Judge of Agra in favour of one Sheo Narain 
in a suit which had been brought by him under the Transfer of 
Property Act, 1882, for sale of certain immovable property. 
By that decree it was ordered that if Sheo Narain should fail 
to pay a prior mortgage debt within five months from the 29th 
March, 1898, his suit should stand dismissed with costs. From 
that decree of the z9th March, 1898 an appeal was brought to the 
High Court of Judicature at Allahabad. That appeal was dis- 
missed by the High Court by its decree of the r2th Feb- 
ruary, 1900, but in dismissing the appeal the High Court 
extended the time for payment of the prior mortgage debt to the 
gth August, 1900. it has not been alleged or proved that any 
certified copy ofthe decree of the 29th March, 1898, was regis- 
tered within the meaning of Article 179 of the second Schedule 
of the Indian Limitation Act, 1877. From the decree of the rath 
February, 1900 of the High Court an appeal to His Majesty in 
Council was brought. On the 15th December, 1904, the appeal 
to His Majesty in Council stood dismissed for non-prosecution 


b 
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under Rule V of the Order in Council of the 13th June, 1853, 
without further order. 


On the 26th September, 1901, Sheo Narain had assigned his 
decree of the 29th March, 1898 to Babu Batuk Nath. During the 
pendency of the appeal to His Majesty in Council some orders 
had been made by the Court of the Subordinate Judge of Agra 
extending the time for the payment of the prior mortgage debt, 
but the last application for an extension of time for the payment 
ofthe prior mortgage debt which was “made to his Court was 
dismissed by the then Subordinate Judge of Agra by his order 
of the zoth March, 1902, andon the yth June, 1902 the Subor- 
dinate Judge dismissed an application for a review of his order of 
the zoth March, 1902. 


In making his decree of the 8th September, 1908, dismissing 
the application of the 2nd October, 1907, the Subordinate Judge 
held that the period of limitation which was applicable to the 
case ran from the dismissal for want of prosecution of the appeal 
to His Majesty in Council, that is to say, from the 15th Decem- 
ber 1904, and consequently that the application for execution had 
been made within time; he doubtless was under the impression 
that the appeal had been dismissed by an order of His Majesty 
in Council made in the appeal. The Subordinate Judge dismissed 
the application on the ground that the terms as to the payment 
of the prior mortgage debt imposed by the decree of the 29th 
March, 1898, not having been complied with within the extended 
time, the suit by the terms of that decree had stood dismissed. 
The attention of the learned Judges of the High Court does not 
appear to have been drawn to the question of limitation ; they 
dismissed the appeal to their Court on the ground upon which the 
application had been dismissed by the Subordinate Judge. 


It appears to their Lordships that the application of the 
and October, 1907, was made after the period of limitation 
prescribed for such an application by Article 179 of the second 
Schedule of the Indian Limitation Act, 1877, had expired, and 
that the application should, in accordance with section 4 of that 
Act, have been dismissed unless the dismissal of the 15th 
December, 1904 for want of prosecution of the appeal to His 
Majesty in Council was by a final decree or order of His 
Majesty in Council made in the appeal. There was, how- 
ever, no order dismissing the appeal, nor was it necessary 
that any such order should be made in the appeal. Under 
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Rule V of the Order in Council of the 13th June, 1853, the 
appellant or his agent not having taken effectual steps for the 
prosecution of the appeal, the appeal stood dismissed without 
further order. 

As their Lordships hold that the application of the 2nd 
October 1907 was barred by limitation, and should on that 
ground have been dismissed, they do not consider it necessary to 
express any opinion on the grounds upon which the High Court 
made the decree which is under appeal. Their Lordships will 
humbly advise His Majesty that this appeal should be dismissed. 
The appellant must pay the costs of this appeal. 

Æ. Dalgado.—Solicitor for the Appellant. 

Barrow, Rogers and Nevill.—Solicitors for the Respondents. 


J. M, P. Appeal dismissed. 


Vor, XTX.) HIGH COURT, 


APPHLLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Fudge and 
Mr. Fustice Beackcroft. 
BAISHNAB CHARAN SAHA AND ANOTHER 


V. 


BANK OF BENGAL.* 

Deores, ewecution of —Deores against firm—Suit against firm—Names of partners 
not disclosed in plarni—A pplication for service of summons on certain person 
as partner—Servioe—Representatwn made at the time of service, legal 
effect of—Refusal to accept—Serriice on outer door of firm offico—Ne 
written mulics as to capacity in whioh summons was served—Servica, in- 
dividual— Porson serred, duty of —Ctril Procedure Code (Aot V of 1808), 
Seo. 47, O 5, R. 11 O 821, Rr, 40 Sub-R, (1), 50 Sub-R. (1) (0), 0.30 Rr, 
8,5, 7, 8—Appeal— Final order. 

Per curiam: A sult was instituted against a certain firm. The names of 
the partners were not disclosed in the plaint., An application was made by 
the plaintiff, in which ıt was prayed that the writ of summons in the sult 
might be served on B as partner of the firm; this application was allowed, 
The summons was handed to B at the place of the business of the firm and 
he was asked to receive in the name of his masters. When he refused to give 
a receipt, the summons was affixed to the outer door of the place 
of business, The plaintiff obtained a decree and the decree as drawn up was 
against the firm. An application for execution was then made against B as 
partner of the firm, andan order was passed for issue of warrant of arrest 
against him : 

Held, that it was open to the decree-holder to proceed with execution 
against B under O. 21, B. 60, Sub-B. (1), OL (0) of the Code of Oivil Procedure. 

That the legal effect of the service of summons upon him without the 
prescribed notice under Bule & of Order 30 of the Code of Olvil Procedure was 
service upon him in his capacity as partner and the only method by which 
he could contest bis Hability as partner. was by appearance under protest 
in accordance with Bule 8 of the said Order. That when he failed to appear, 
it was open to the decree-holder to proceed with execution against him, 

The obj‘tt of, notice under Bule 5 of Order 30 of the Code of Civil Proce- 
dure as to the oapacity ot the person served is to remove the possibility of 
dispute asto the character in which a partioular person has been served, If 
there isa notice in writing, the person served is apprised of the character 
in which he is sought to be made liable, The notice may intimate to him 
that he is served asa partner or that he is served merely as the manager or 
that he is served in a two-fold capacity, namely, both as a partner and as a 
manager. The Legislature intended not merely to raise a rebuttable presump- 
tion as to the character in which he was served, but to lay down definitely 
the legal effect of the service, 

That there was good service under Order 8, Rule 17 of the Code of Civil 
Procedure, 
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Feld also, that an appeal Jay under section 47 of the Code of 
Civil Procedure. The order was essentially 9 decree as it determined a question. 
relating to the rights aud Habilities of the parties with reference to the relief 
granted by the decree, 

Jogodishury v, Kailash (1) and Mukhtar v Mygarrad (2) followed, 

Deoki Nandan v, Bansi (3) and Panch Duar v, Mani Raw (4) diatine 
guished, . 

The faot that the judgment-debtor could avail himself of the provisions 
of 8ub-Bule (1) of Rule 40 of Order gJ of the Code of Civil Procedure, did not 
alter the nature of the order passed by the Court. 

Per Mookerjee J.— Rule 3 of Order 30 of the Code of Oivil Procedure defines 
the two alternative modes of service of summons in a suit instituted against a 
firm. The first mode is by service upon one or more of the partners, The 
second mode is by service upon the person who has the control or management 
of the business, If service is effected in either of these modes in accordance 
with Jaw, there is a good service upon the firm as a corporate entity, and it is 
immaterial whether all or any of the partners are within or without British 
India. But there is a fundamental difference in the result of the two modes of 
service. In the case of service upon a partner, there is a good service not only 
on the firm but also upon the partner personally, which may render him 
Hable in proceedings in exeoution to the extent stated in Rule 50 of Order 21 
of the (ode of Oivil Procedure: on the other hand, if there has baen service 
upon a person who has the control or management of the business but is 
himself not a partner, although there is good service upon the firm, there is no 
individual service upon any of the partners. In this latter case, however, tha 
decree-holder is entitled to proceed under Sub-rule (2) of Rule 50 of Order 21 
of the Oode of Oivil Procedure, : 

Per Beacheroft J,—S8ub-rule (2) of Bule 50 of Order 21 of the Code of Civil 
Procedure 18 only applicable in the absence of the conditions in Sub-rule (1), 

Rule 7 of Order 80 of the Code of Civil Procedure isto be read subject to 
Rule 5 and contemplates only a cage where service is on a manager and not a 
case where the person served is deemed to be served aga partner, 

(ueare— Whether a person who has refused to accept service of a summong 
can plead that he was in fact served in one capacity and not in another, 

Appeal by the Judgment-debtor. 

Application for execution of decree. 

The material facts and arguments appear from the judgments, - 

Mr. A. Caspersz (Counsel), Babus Biraj Mohan Mojumdar 
and Hirendra Nath Gangooly for the Appellants. 

Mr. F. W. Chippendale for the Respondent. C. A. V. 

The judgments of the Court were as follows : 

No. 515 of 1912. 

Mookerjee J.—This appeal is directed against an order 

made on the 17th September, 1912, for execution of a decree- 


(1) (1897) I. L. R. 24 Oale. 725 (789). 

(2) (1912) I. L.R 84 All, 580, 

(8) (1911) 140 L.J. 385; 160 W.N. 124. 
(4) (1912) 16 O, W. N. 970. 
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for money obtained by the respondent (Bank of Bengal) against 
two firms. The suit was instituted on the Original Side of this 
Court against the firms of Dinanath Narayan Chunder Shaha and 
Churamani Dey and Jatindra Narayan Dey. As regards the first 
frm the names of the partners were not disclosed in the plaint, 
but as regards the second, it was stated that Jatindra Narayan Dey, 
Narendra Narayan Dey and Ganendra Narayan Dey were the 
members of the partnership business. “Fhe decree as drawn up 
was against these two firms. Weare not concerned with the 
second firm as execution inthe present instance is sought against 
three persons who are alleged to have been partners of the firm 
named Dinanath Narayan Chandra Shaha. The District Judge 
has dismissed the application as against Lakshi Kant Shaha,- on 
the ground that he has not been proved to be a partner ; but he 
has directed execution to issue against Abhoy Charan Shaha and 
Baisnab Charan Shaha as in his opinion the case, as against them, 
has been brought within the terms of Rule 50 of Order 21 of the 
Code of 1908. Tne present appeal has been preferred by these 
two judgment-debtors, against the order in so far as it directs 
execution to issue against them. 


A preliminary objection has been taken on behalf of the 
respondent to the competency of the appeal, and reliance hag 
been placed in support of it upon the cases of Deokt Nandan 
Singh v. Bansi Singh (1) and Panch Duar Thakur x. Mant 
Raut (2). It has not been disputed that ifthe order made falls 
within section 47 of the Code of Civil Procedure and is a final 
order, it is a decree within the meaning of the Code ani is liable 
to be challenged by way of appeal. In order to determine 
whether the order falls within the terms of section 47 sub- 
section (1) it is necessary to determine whether the order 
decides a question arising between the parties to the suit in 
which the decree was passed and relates to the execution of the 
decree. There is no room for controversy that the order relates 
to the execution of the decree; nor is there any room for 
discussion that the question does arise between the parties to the 
suit, The case for the decree-holder is that although the suit 
was instituted nominally against the firm, it was in essence a suit 
against all the partners of that firm, But it has been argued 
that the order is not final; and reliance has been placed upon 
the circumstances that at the present stage the District Judge hag 
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oe only directed the issue of a notice under Rule 22 of Order 21; 
1914, and it has been pointed out that after the judgment-debtors 


. Baishnab Charan Pave been arrested, it will be open to them to show cause under 
en af Dena Rule 40 wiy they should not be released. In o opinion the 
Sam fact that it 1s open to the judgment-debtors to avail themselves of 
ahi ri J. the provisions of Sub-rule (1) of Rule 40 does not alter the nature 
of the order. The order is not interlocutory, itis final in the 
sense that, in so far as the execution Court is concerned, it 
determines finally the liability of these persons to have execution 
issued against them on the basis of the decree. An order of 
this description is plainly a final order made under section 47 
and is essentially a decree, as it determines a question relating 
to the rights and liabilities of the parties with reference to the 
relief granted bythe decree: Fogodtshury v. Kailash (1) and 
Mukhtar v. Mugqarrab (2). The cases upon which reliance has 
been placed by the respondent are clearly distinguishable. In 
those cases, an order had been made by the execution Court 
determining the value of the property sought to be seized in 
execution and it was ruled that an order of that description was 
not a final order, as it determined a merely incidental question 
as to the mode of conduct of the proceedings. The preliminary 
objection must consequently be overruled. 

As regards the merits of the appeal, it has not been dis- 
puted that the cases of the two appellants do not stand on the 
same footing. In so far as Abhoy Charan is concerned, his case 
is covered by Clause (46) of Rule so of Order 21 of the Code. 
Sub-rule (1) of Clause (6) of Rule 50 provides that where a 
decree has been passed against a firm, execution may be granted 
against any person who has admitted on the pleadings that he 
is or has been adjudged to bea partner. Insofar as Abhoy 
Charan Shaha is concerned, in the written statement which he 
filed in the suit on the 25th November, 1909 he admitted that 
he and his partners carried on business in the name and style of 
Dinanath Narayan Chandra Shaha. His case consequently is 
completely covered by Rule 50, Sub-rule (1) Clause (b) and 
execution has rightly been directed to issue against him, 

The case of Baishnab Charan Shaha stands on an entirely 
different footing. On behalf of the decree-holder, it has been 
argued that his case is covered by Clause (c) of Sub-rule (1) of 
Rule 50. That clause provides that where a decree has been 
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passed against a firm, execution may be granted against any 
person who has been individually served as a partner witha 
summons and has failed to appear. The question for considera- 
tion is, whether Baishnab Charan Shaha was individually served 
as a partner with asummons in the suit and notwithstanding 
such service failed to appear. The facts necessary for the 
determination of this question may be briefly stated. On the 
2ud September, 1909, an application was made on behalf of 
the plaintiff, in which it was stated that Baishnab Charan Shaha 
was a partner of the firm and it was prayed that the writ of 
summons in the suits might be served on him on behalf of 
the firm. Onthis petition the following order was recorded: 
“Be it so, at the applicants’ own risk, under Order 30, Rule 3, 
Sub-rule (a).” That Rule provides that where persons are 
sued as partners in the name of their frm summons shall 
be served either (a) upon any one or more of the partners-‘or 
(6) at the principal place at which the partnership business 
is carried on within British India, upon any person having 
at the time of the service the control and management of the 
partnership business, as the Court may direct. It is plain 
consequently that the plaintiffs elected to have summons served 
in accordance with Clause (a) of Rule 3 of Order 30 of the Code. 
When the summons came to be served, so far as can be gathered 
from the return of the peon, it was tendered to Baishnab 
Charan Shaha who refused to grant a receipt, whereupon the 
peon hung up a copy of the summons on the outer door of the 
place of business of the firm. The affidavit of the identifier 
describes Baishnab Charan Shaha as the agent of the firm who 
was found present and was asked to receive the summons in the 
name of his master. There is no evidence on the record, except 
what appears on the affidavit, as to what was precisely stated to 
Baishnab Charan Shaha., But it may be assumed for our present 
purpose that the summons was tendered to him and he was 
asked to receive it as the manager and agent of the firm. The 
question arises, whether this. mode of service may be deemed 
individual service on bim as a partner within the meaning of 
Clause (c), Sub-rule (1) of Rule 50. As already explained, 
Rule 3 of Order 30 defines the two alternative modes of service 
of summons in a suit instituted against a firm. The first mode 
is, by service upon one or more of the partners. Tne second 
mode is by service upon the person who has the control, or 
management of the business, Ifservice is effected in either of 
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these modes in accordance with law, there is a good service upon 
the firm as a corporate entity, and it is immaterial whether all 
or any of the partners are within or without British India. But 


~ there is a fundamental difference in the result of the two modes of 


service, In the case of service upon a partner, there is a good service 
not only on the firm but also upon the partner personally, which 
may render him liable in proceedings in execution to the extent 
stated in Rule so of Order 2; : on the other hand, if there has 
been service upon a person who has the control or management of 
the business but is himself not a partner, although there is good 
service upon the firm, there is no individual service upon any of 
the partners. In this latter case, however, the decree-holder is 
entitled to proceed under Sub-Rule (2) of Rule 50. In this con- 
nection the effect of Rule 5 of Order 30 requires careful consi- 
deration. That Rule is in these terms: Where summons is 
issued to a firm and is served in the manner provided by Rule 3, 
that is, in accordance with either of the modes specified in that 
Rule, every person upon whom it is served shall be informed by 
notice in writing given at the time of such service whether 
he is served as a partner or as a person having the control or 
management of the partnership business or in both characters, 
and, in default of such notice, the person served shall be deemed 
to be served as a partner. The object of the notice as to the capa- 
city of the person served is obvious, namely, the Legislature inten- 
ded to remove the possibility of dispute as to the character in 
which a particular person has been served. If there is a notice 
in writing, the person served is apprised of the character in which 
he is sought to be made liable. The notice may intimate to him 
that he is served as a partner or that he is served merely as the 
manager or that he is served in a two-fold capacity namely both 
as a partner and as a manager. Itis worthy of note that the 
language used is, not that the person served shall be presumed 
to be served as a partner, but that the person shall be deemed to 
be served as a partner. The Legislature plainly intended not 
merely to raise a rebuttable presumption as to the character in 
which he was served, but to lay down definitely the legal effect 
of the service. Inthe absence of a notice, consequently, the 
person must be deemed to have been served asa partner, and-if 
he is in reality not a partner he should proceed in accordance 
with Rule 8, That Rule lays down that any person served with 
summons as a partner under Rule 3 may appear under protest, 
denying that he is a partner, but such appearance shall act 
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preclude the plaintiff from otherwise serving a summons on the 
firm and obtaining a decree against the firm in default of appear- 
ance where no partner has appeared. In the case before us, 
there was no written notice in terms of Rule 5 of Order 30, con- 
sequently the appellant whose case is now under consideration 
must be deemed to have been served as a partner, and he cannot 
rely upon any representation alleged to have been made to him 
as regards his capacity, by the agent of the plaintiff decree-holder, 
It would, indeed, defeat the whole policy of the law if the provi- 
sions expressly formulated in Rule 5 were allowed to be evaded 
by any representation made atthe time of service. The object 
of the Legislature was to secure due service of process in partner- 
ship suits, against a firm without practical difficulty, and that 
object would be completely defeated if the’precise statutory Rule 
were allowed to be evaded in the manner suggested by the 
appellant. There is no room for question that the appellant 
was duly served. The notice was tendered to him, he declined 
to sign the receipt and it was thereupon posted in the outer 
door of the premises of the firm ; and the service effected in this 
manner was clearly in accord with Rule 17 of Order 5, which 
has in this respect altered the procedure laid down in section 80 
of the Code of 1882. It was, consequently, incumbent upon the 
appellant to appear in the suit, if he wished to raise the question 
that he was not a partner of the firm and could not be made 
liable in that character. Rule 7 of Order 30, to which reference 
was made in the course of argument, does not militate against 
this view. That Rule merely provides that where summons is 
served in the manner provided by Rule 3 upon a person having 
the control and management of the partnership business, no 
appearance by him shall be necessary unless he is a partner of 
the firm sued. In the present case, the legal effect of the service 
of summons upon the appellant without the prescribed notice 
under Rule 5 was service upon him in his capacity as partner, 
and the only method by which he could contest his liability as 
partner, was by appearance under protest in accordance with 
Rule 8, Oa these grounds I hold that the appellant was individ- 
dually served as a partner with summons in the suit and that 
notwithstanding such service, he failed to appear. It is conse- 
quently open to the decree-holder to proceed with execution 
against him under Rule 50, Sub-rule (1), clause (c). The ground 
upon which the appeal is sought to be supported must conse- 
quently be overruled in so far as both the appellants are concerned, 
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The result is that the order of the District Judge is affirmed 
and this appeal is dismissed with costs. We assess the hearing 
fee at three gold mohurs. 


‘The other appeal, it is conceded, will be governed by this 
judgment and a similar order will be drawn up therein, 


Beachcroft J.—The decree has been passed against the 
firm of which the appellant Baishnab is alleged to be a partner. 
Therefore under Order 21, Rule 5o (1) (c) execution may be 
granted against Baishnab who admittedly failed to appear, if it 
be shown that he was individually served as a partner. That he 
was individually served there is no question. Not only is service 
proved, but the appellant relies on the affidavit of the indentifier 
who accompanied the serving peon, to support the argument 
that he was served not as a partner but as manager of the firm, 
for it is on this argument that he relies to escape the provisions 
of Order 21, Rule 50 (1) (c). 


The appellant did not appear at any stage of the proceedings 
till he filed his appeal against the order for the issue of a warrant 
of arrest against him, It appears that he refused to accept 
service of a summons and it may be a matter for argument whether 
a person who has refused to accept service of a summons can 
plead that he was in fact served in one capacity and not in 
another. This point has, however, not been argued and I prefer 
to rest my decision on other grounds, 


The only question there is whether he was served as a 
partner. 


The application for service of summons on appellant on 
behalf of the firm alleged that he was a partner in the firm, and 
the order was for service on him under Order 30, Rule 3 (a). 
The affidavit shows that the summons was handed to him at the 
place of business of the firm and that he was asked to receive it 
in the names of his masters the defendants, the identifier regard- 
ing him as the Ammukhtar and agent ofthe firm. When he 
refused to give a receipt the summons was affixed to the door of 
the place of business. This was good service under Order 5, 
Rule 17, whether appellant was served as partner or as the 
person having the management of the partnership business. 
Now under Order 30, Rule 5, when a summons has been served 
in the manner provided by the Rule 3 the person served is to be 
informed by written notice whether he is served as a partner or 
as a person having the control or management of the partnership 
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business or in both characters and in default of notice he 
shall be deemed to be served as a partner. The concluding words 
of Rule 5 do not merely raise a rebuttable presumption but lay 
down a definite rule of law that service on a person without the 
written notice contemplated by the rule is equivalent to service 
with notice that the person is served as a partner. Can this 
definite rule of law be affected by the fact that the identifier or 
the serving peon,—the affidavit does not state which,—asked 
him to accept the summons in the capacity of manager—assuming 
that the affidavit means this,—of the firm? I am of opinion that 
it cannot. 


It is clear that a person may be both partner and manager 
of the partnership business. Rule 5 of Order 30 also contemplates 
such a position. The affidavit does not suggest that the request 
to accept service as manager involved the representation that 
appellant was not regarded as a partner, But, in any case, the 
terms of Rule 5 of Order 30 are clear and whether the appellant 
was addressed as partner or manager when the summons was 
handed to him, the absence of a written notice had the effect of 
making the service as on a partner. 


It was suggested that the Court might under Order 21, 
Rule 50 (2) order trial of the question whether appellant was in 
fact a partneror not. But that sub-section is only applicable in 
the absence of the conditions in sub-section (1). I put it to 
Mr. Caspersz in the course of argument whether Clause (c) of 
Sub-section (1) of Rule 50 would be applicable in the case of a 
person who was in fact not a partner, if the summons was 
accompanied by a notice that he was served as a partner. 
Counsel’s reply which was undoubtedly correct, was that it 
would be applicable. That being so Clause (c) must be equally 
applicable when by Order 30, Rule 5 the absence of the notice 
has the same effect as notice that the appellant was served as 
a partner. 


There is no real hardship in the Rule, If the appellant 
wished to take the position that he was not a partner he could 
have appeared under Rule 8 of Order 30 under protest denying 
that he was a partner. It is suggested that as he was served as 
manager it was not necessary for him to appear under Rule y. 
But that Rule must be read as subject to Rule 5 and contemplates 
only a case where service is on a manager and not a case where 
the person served is deemed to be served as a partner. 
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The appellant could have appeared under protest, but did 
not do so and if it be a fact that he is not a partner he has only 
himself to thank for not having taken advantage of the steps 
which the law allows him, to protect himself. 
I agree that the appeals of both the appellants should be 
dismissed, 


ATM Appeals dismissed, 





r 


Before Mr. Fustice Holmwood and Mr, Fustice Chapman, 
ATAB PRAMANIK AND OTHERS 


v. 

ARIF TARAFDAR AND OTHERS." 

Two mortgages on the sama property, in favour of the same person—Suit on the 
second mortgage alone, if can be maintained—Lien upon the property, 
whether subsists—Hortgaged property, sale of—Pricate sale, in presence 
of mortgagee— Mortgages, whether bound to disclose tha emistence of the did 
morigage— Misrepressntation, 

Where a mortgagee holds two mortgages on the same property exeouted by 
the same person he cannot maintain a sult to recover the sum due on the 
latter mortgage only by sale of the property subject to the prior mortgage, that 
is to say, the deoree obtained by the mortgages in the first suit precludes him 
from any further lien upon the property brought to sale, 

Keshavram Durlacram v. Ranchhod Fahira (1) and Govind Hari Dev v. 
Parashram Mahadev Joshi (2) followed. < 


Sundar Singh v. Bholse (8) referred to. 

A, a holder of two mortgages over the same property, obtained a decree on 
his second mortgage, and in execution of that decree purchased the property 
himself and obtained possession thereof. The mortgagor thereupon made an 
arrangement with P to sell to him a portion of the mortgaged property, and A 
was present at the negotiation for sale, and received a portion of the purchase 
money in satisfaction of his decree, and the sale was set aside, Upon a suit 
having been brought by 4 on his first mortgage for enforcement of the mortgage 
security : 

_ Heid, that A was guilty of misrepresantation, inasmuch as he was bound as 
a party to the sale transaction to disclose to P the faot that he had a prior 
mortgage upon the poper and as such he could not attach the property in the 
hands of P, 
Appeal by the Plaintiffs. 
Suit to enforce a mortgage. 
koai material facts will appear sufficiently from the judgment: 


: ippen from Appellate Decree, No. 3659 of 1911, against the decree of 
A, Mail Esq., District Judge of Bajshaye, dated the 19th September, 1911, 
modify bg the decree of Babu Latu Behari Bose, Officiating Babordinate Judge 
of Rajshaye, dated the 7th February, 1910. _ 


(1) (1905) I. L, B, 80 Bom. 156. 
(2) (1900) I, L. B, 26 Bom, 161, (8) (1890) I, L. B, 20 AU, B32. 
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Babus Mohini Mohon Chuckerbutty and Krishna Kamal 
Martra for the Appellants. 

Babu Monmotha Nath Mukherjee for the Respondents. 

The judgment of the Court was as follows : 

This is an appeal from the judgment and decree of the 
learned District Judge of Rajshahi who in modification of the 
decree passed by the Officiating Subordinate Judge has dismissed 
the plaintiffs suit in respect of the mortgage land which was sold 
to the defendants Nos. 5 to 10 and upheld the Munsiff’s decree 
in their favour against defendant No.1 after contest and against 
defendants Nos. 2 to 4 ex parte in respect of the land remaining 
unsold. The plaintiffs appeal. 

The facts which were necessary to set out are as follows. 
The defendants Nos. 1 to 4 or rather defendant No. 1 on behalf 
of himself and the others executed a mortgage bond in favour of 
the plaintiffs on the 28th Magh 1299. A subsequent mortgage 
was executed by defendants Nos. 1 to 4 dated the 22nd Falgun, 
1300, upon the same property. The plaintiffs got a decree upon 
this second mortgage and put the property up for sale. On the 
day the sale was held at Court in execution of the decree the 
plaintiffs filed an application for having it published that the 
property was liable to a further incumbrance, but that application 
was dismissed on the ground that it was too late. The property 


was- sold and the plaintiffs obtained possession. On the 8th’ 


August, 1908, the sale was set aside under the following circums- 
tances:—the defendant No. 1 made arrangement with defendants 
Nos. 5 to 10 at the Court-house at Noagoun to sell 15 bighas 
out of 21 bighas mortgaged, to the defendants Nos. s.to 10 for 
one thousand rupees and out of this money 958 rupees 4 annas 
6 pies were paid on the same date at Noagoun to the plaintiffs 
who were present in satisfaction of their decree. On the same 
day the plaintiffs in the Court of the Munsiff at Noagoun certified 
satisfaction and allowed the sale which was held in execution of 
the decree for sale in the suit of the second mortgage to be set 
aside. The plaintiffs now sue on their first mortgage bond, and 
they seek to make not only the lands remaining in the hands of 
defendants Nos. 1 to 4 liable but also the 15 bighas which has 
passed into the hands of defendants Nos.5 to 10. The learned 
Subordinate Judge held that it was competent to them to do so, 
The learned Judge in the Court below has, as we have seen, 
held that they cannot attach the property in the hands of 
defeadants Nas. 5 to 10 Bat he has held in agreement with the 
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Subordinate Judge that the suiton the second mortgage was not 
incompetent, and for this he has relied upon the Full Bench 
ruling in Sundar Singh v. Bholee (1), and the defendants Nos. 5 
to 10 who alone appear as respondents in this appeal have as 
they have every right to do, taken objection that the learned 
Judge was in error in this finding. In the Allahabad case the 
Full Bench held that the holder of two independent mortgages 
for one and the same property may sue to obtain a decree for sale 
for each of them separately. But what the learned Judge 
appears not to have noticed is that the Court also held that 
having obtained such a decree in each of the ‘suits,it would be 
difficult to see of what benefit the two decrees would be to the 
plaintiffs except that the plaintifis may execute one of these 
decrees by sale of the property, and if there is a surplus arising 
from the sale they may probably attach that surplus in execution 
of the other decree. There is a later case which has been 
brought to our notice, Keshavram Dulavram v. Ranchhod 
flaktra (2), and there it has been held, that where a mortgagee 
holds two mortgages on the same property executed by the same 
person he cannot maintain a suit to recover the sum due on the 
‘latter mortgage only by sale of the property subject to the prior 
mortgage, that is to say, that the decree obtained by the plaintiffs 
in the first suit precludes him from any further lien upon 
the property brought to sale. The Judges say, “it will -be 
observed that section 43, Civil Procedure Code is imperative. 
„Suppose a decree was passed for the plaintiffs and he afterwards 
sues on the first mortgage, as is the case here, it seems to us that 
that will be the splitting up his claims within the meaning of 
Sir Lawrence Jenkins’ judgment in Govind Hart Dev v. Parash- 
‘ram Mahadev Fosht (3), which section 43 was intended to prevent.” 


It is argued by the learned vakil who appeared for the 
‘plaintiffs that as a fact the plaintiffs did get a decree in their suit 
upon the second mortgage and that they did in their plaint in 
that suit state implicitly that they reserved their lien upon the 
first mortgage, but that reservation was objected to by the 
defendants in terms and the Court objected to proceed with the 
suit and passed a decree without adjudicating upon what effect 
that decree would have upon future litigation in respect of the 
first mortgage. Upon consideration of the law as laid down in all 
‘these cases, it seems to us that it is only open to the plaintiffs in 


(1) (1898) I, L. B. 20 All, 822, 
~+ (8) (1908) L L, R 80 Bom, 158, (8) (1900) L Ly R, 26-Bom, 161, 
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the present suit to proceed against the mortgaged property 
remaining in the hands of defendants Nos. 1 to 4, and possibly, as 
Was pointed out in the Allahabad case, against the surplus sale 
proceeds obtained by defendants Nos. 1 to 4 from defendants 
Nos. 5 to 10. But of course this case is different tothe Allahabad 
case inasmuch as the sale to defendants Nos. 5 to 10 was not a 
Court-sale. But the legal position of the plaintiffs which we 
have thus determined seems to us to fhrow a good deal of light 
upon the further question as to whether the plaintiffs were guilty 
of misrepresentation in not disclosing to the defendants Nos. 5 to 
Io the fact of the existence of the first mortgage at the same time 
they purchased the property from defendants Nos. 1 to 4. 

There is an error in the judgment of the learned District 
Judge as toa question of facts. He states that defendant No. 6 
Mithan states in his evidence that the money was paid through 
him to the plaintif —and this is not improbable and may be 
accepted as true. What this witness does say is that the money 
was paid through him to the defendant No. 1. But in our 
Opinion this is immaterial, inasmuch as it is admitted by the 
plaintiff himself in his evidence that both he and his co-plaintiff 
were present at the time the transaction in connection with the 
setting aside of the sale was carried out in the Noagoun Court- 
house, and the learned Judge finds that the plaintiffs must have 
known and did know about the purchase by defendants Nos. 5 


“to 10 and did not then disclose to them the fact of the existence 


kanan eed 


of the first mortgage. 

It is argued however by the appellants’ vakil that the 
learned Judge has based his finding of misrepresentation upon ‘a 
wrong circumstance. He based it upon the fact that the plaintiffe 
announced to the world in their sale proclamation that the 
properties were not subject to incumbrance and the defendants 
Nos, 5 to 10 relied upon it and the plaintiffs not having disclosed 
to them at the time of their purchase the existence of the earlier 
mortgage they are estopped from ignoring and impugning the 
pale made to the defendants Nos. 5 to 10 of the 15 bighas. 


It does not appear to us that the plaintifls can be barred - 


by-estoppel merely by reason of their not having stated that 
there was a prior incumbrance in the sale proclamation, for the 
plaintiffs did not then owe any duty to inform the defendants Nos. 5 
to 10 who did not purchase at the sale of this prior incumbrance. 
The authorities upon the law of mortgage have been freely cited 


te us, and the learned Dr, Ghose’s work upon mortgage has 
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been used as part of the argument ofthe learned vakil for the 
plaintiffs, ‘The law” says the learned Doctor “does not oblige 
the mortgagee to give notice of his charge to any person 
whom he knows to be in treaty for the sale or settlement of the 
property. A mortgagee need not go out of his way to give’ 
notice of his security upon hearing that the mortgagor is dealing 
with the state” An English authority is cited for this 
proposition. But if a person who proposes to make an advance. 
on a property informs a mortgagee of his intention in such a 
manner as to show that he intended to be guided by what he 
might hear from the mortgagee and the mortgagee remains 
silent then in either of these cases the mortgagee will be held 
guilty of fraud ; and in the same way Story in his Treatise on 
Equity Jurisprudence deals with the matter as we think it 
undoubtedly must be dealt with as a question of evidence 
rather than one of mere Jurisprudence. After maintaining 
what the Roman law was on the subject and how nearly akin to 
the English is, he says as to what shall be deemed a consent the 
Roman law is very guarded, for it is there stated that we 
are not to take for a consent of the creditor to an alienation 
of the pledge the knowledge which he may have of it nor the 
silence which he may keep after he knows it, as if he knows 
that his debtor is about selling a house which is mortgaged to 
him and he says nothing about it. But in order to deprive 
him of his right it is necessary that it should appear by some 
act that he knows what is doing to his prejudice and consent 
to it, or-that there is some ground to charge him with dishonesty 
for not having disclosed his right when he was under an 
obligation to do it by which the purchaser was misled. 

The real question in this case is therefore a question of fact, 
namely, was the plaintiff who was present at the negotiation 
for sale between defendants Nos. 1 to 4 and defendants Nos. $ to 
10 and was willing to receive the purchase money in satisfaction~ 
of his decree and to have the sale set aside bound as a party 
to the transaction to disclose to the defendants 5 to 10 the fact 
that he had a prior mortgage upon the property. It is admitted 
that the property was sold for its full value to defendants Nos. 
5 to 10. It isadmitted that the plaintiffs were present at the 
transaction. It is stated by the defendant No. 6 that the 
defendant No. 1 and his pleader showed him the sale proclama- 
tion and pointed out tohim that there was no prior mortgage 
mentioned and stated as a fact that thera was no auch prior 


Vor. XIX] HIGH COURT. 


mortgage. The learned Judge’s finding appears to amount to 


this that the plaintiffs being present in the Court house knew 


of this transaction and kept silent as to their prior lien. We 
therefore think that they were in fact guilty of misrepresentation 
and that the error which the learned Judge has fallen into in 
discussing the evidence does not vitiate his finding, so that 
upon that ground alone his finding must be supported. But 
we would hold as we have already said that in law the plaintiffs 
are now precluded from suing to recover by a second sale of the 
property which has passed to the defendants Nos. 5 to 10, 
That being so the appeal must be dismissed with costs. 


A, NR. CG. Appeal dismissed, 


” 


i Sty Asutosh Mookerjee, Knight, Fudge, and Mr. F ustsce 
Beachcroft. 


RAJENDRO NATH ROY AND ANOTHER 
v. 
NANDA LAL GUHA SARKAR* 
Acoretion—Rent-frea tenure—Tenure-holder, if hable to pay rent for acoreted 
land—Settlement of alluvial land by trespassor——Raiyat bona fide taking 
setilement— Ejectment. 

A rent-free tenure-holder is Hable to pay rent in respect of acoreted 
land. | . 

Miajan v, Akram (1), distinguished, 

Golam Ali v, Kali Krishna (2), and Ohooramoni v. Howrah Milis Co, (8) 
referred to. 

The principle that a tenant who enters upon a land and holds under a 
ds facto proprietor bona fide, is entitled to be treated as a raiyat, although the 
de facto proprietor subsequently turns out to be not the real owner, 18 applicable 
quite as much to firm land as to alluvial accretions, 

Appeal by the Defendants. 

Suit for declaration of title to immovable property and for 
recovery of possession thereof with mesne profits. 

The disputed land was an accretion to a rent-free homestead 
which belonged to the plaintiff’s (respondent’s) maternal uncle, 
who died in 1885. The plaintiff’s maternal aunt died on the 2nd 
April, 1898, and the suit was instituted on the 2nd April, 1910, 
The plaintiff's contention was that he was entitled to hold the 


* Appeal from Appellate Decree No. 869 of 1912, against the deorea of Babu 
Atul Chandra Batabyal, Subordinate Judge of 24-Perganas, dated the 21st 
December, 1911 reversing that of Babu Gopal Chandra Biswas, Munmf of 
Basirhat, dated the 8th April, 1911, 


(1) (1907) 8 O, L J. 641. 
49) (1881) 1 L, R. 7 Gale 479. (3) (1885) I. L, B £1 Oalo.. 606. 
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accretion as a free tenure. Defendant No.1, was the pututdar. 
ofthe village and defendant No. 2, was a raiyat under him 
(defendant No. 1). The first Court dismissed the suit but the 
decree was reversed on appeal. 

Babu Shama Churn Roy for the Appellants. 

Babus Batdyanath Dutt, Shibaprosouno Bhatlacharyya and 
Hit Lal Guha Sarkar for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the defendants in a 
suit for declaration of title to immovable property and for recovery 
of possession thereof with mesne profits. The case for the 
plaintiff is that the land in dispute forms an accretion of a 
homestead which belonged to his maternal uncle Raghunath 
Dutt who died in 1885 and that since the death of his maternal 
aunt in 1898, he has become entitled to hold possession thereof. 
He further asserts that the homestead was rent free mahatran 
land and that he is consequently entitled to hold the accretion 
as a rent-free tenure. The first defendant is the putnidar of the 
village and the second defendant isa raiyat under him. Their 
case is that the land does not form an accretion to the home- 
stead of Raghunath Dutt and that the plaintiff has no title thereto. 
The second defendant further pleads that he had been in occupa- 


tion for many years as a tenant under the first defendant. The 


Court of first instance dismissed the suit. Upon appeal the Subordi- 
nate Judge has reversed that decision. Ona the present appeal by 
both the defendants, the decree of the Subordinate Judge has been 
assailed substantially on three grounds: namely, frst, that the 
plaintiff is not entitled to hold the land as rent-free mthatran ; 
secondly, that if the plaintiff has any title to the land, he can 
hold it only on payment of rent to the putatdar ; and thirdly, 
that the second defendant is a raiyat with right of occupancy 
and is not liable to be ejected. In our opinion, the decree made 
by the Subordinate Judge is erroneous and must be set aside. 

In so far as the first question, namely, that of the title of 
the plaintiff is concerned, the Subordinate Judge has found that 
the disputed land forms an accretion to the homestead of his 
maternal uncle Raghunath Dutt, which constituted a rent-free 
mohatran tenure. It is not open to the defendants to challenge 
these findings in second appeal. But the question remains whether 
the plaintiff is entitled to hold the accretion rent free on the 
ground that the parent tenure is held rent-free by him. In our 
opinion, there is no foundation for the claim of the plaintiff. 


Vor. XTX.) HIGH COURT, 


Sub-section (1) of section 4 of Regulation XI of 1825 provides that 
when land may be gained by gradual accession, whether from the 
recess of a river or of the sea, it shall be considered an incre- 
ment to the tenure of the person to whose land or estate it is 
thus anaexed, whether such land or estate be held immediately 
from Government by zemindar or other superior landholder 
or as a subordinate tenure by any description of under-tenant 
whatever, provided that the increment of land thus obtained 
shall not entitle the person in possession of the estate or tenure 
to which the land may be annexed to aright of property or 
permanent interest therein beyond that possessed by him in the 
estate or tenure to which the land may be annexed and shall not, 
in any case, be understood to exempt the holder of it from the 
payment to Government of any assessment of the public revenue 
to which it may be liable under the provisions of Regulation II 
of 1819 or of any other Regulation in force. There was a second 
proviso to the clause, to the following effect, which was repealed 
by section 2 of the Bengal Tenancy Act of 1885 : “Nor if annexed 
to a subordinate tenure, held under a superior landholder shall 
the under-tenant, whether Ahudkast raiyat holding a mourasee 
islemraree tenure at a fixed rate of rent per bigha or any other 
description of under-tenant liable by his engagements or by 
established usage to an increase of rent for the land annexed 
to his tenure by alluvion, be considered exempt from the pay- 
ment of any increase of rent to which he may be justly liable.” 
On behalf of the plaintiff it has been argued that as clause (1) of 

- section 4 of Regulation XI of 1825, stands after the omission of 
the second proviso the plaintiffis not bound to pay any rent in 
respect of the accreted land and is entitled to hold the same 

rent-free in the same manner as the parent tenure. This conten- 

tion is clearly fallacious. The second proviso was omitted 
because provision was made in section 52 of the Bengal Tenancy 


Act for the ascertainment of-additional rent payable for additional. 


land inthe occupation of the tenant. Itis true that the terms 
of section 52° are not directly applicable to the case before us. 
But we are entitled, indeed bound, to act under clause (5) 
of section 4 of the Regulation. That clause provides that in all 
other cases, namely, in all cases of claims and disputes respecting 
land gained by alluvion, or by dereliction of a river or sea, 
which are not specially provided for by the rules contained in 
the Regulation, the Courts of justice in deciding upon such 
claims and disputes shall be guided by the best evidence they 
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may be able to obtain of established local usage, if there be any 
applicable to the case, or if not, by general principles of equity 
and justice. In the case before us, no evidence has been given 
of any established local usage applicable to the matter. We 
have thus to determine the rights and obligations of the parties 
on general principles of equity and justice. The question 
consequently reduces to this ; does the circumstance that the 
plaintiff holds the parente tenure rent-free entitle him to hold 
the accreted land rent-free: In our opinion the question should 
be answered in the negative. It is plain from the proviso to the 
first clause of section 4 that in case of accretion, the proprietor 
himself who holds directly under the Government, becomes liable 
to assessment of additional revenue; and the view cannot 
possibly be maintained on any intelligible principle of equity 
and justice that the proprietor should be liable to pay additional 
revenue to Government but that a subordinate holder under 
him should be entitled to hold the land without payment of rent 
to him. Ifthis view were not maintained, the result might be 
that where a proprietor had made a rent-free grant of a small 
portion of land included within his estate, the rent-free holder 
might become entitled by accretion to hold a large quantity of 
land rent-free, while the proprietor might become liable to the 
Government to pay additional revenue therefor. No rational 
principle has even been faintly suggested on which a result like 
this can be defended. It has been argued, however, that the 
contention of the plaintiffis supported by a number of judicial 
decisions and our attention has been drawn to the case of 
Miajan v. Akram (1), in which Mr, Justice Geidt held that the 
person to whose land the accretion is formed is entitled to 
hold the land on the same terms as those on which the parent 
tenure is held. This proposition was formulated in a case 
in which the question in controversy to us, whether a non- 
occupancy raiyat was entitled to claim possession of the land 
which had accreted to his holding, and it was ruled that he was 
entitled to hold the accreted land asa non-occupancy raiyat, 
The question which arises before us, namely, whether a rent- 
free bolder is entitled to hold the accreted land rent-free, was 
not in controversy in the case before Mr. Justice Geidt. The 
same observations apply to the case of Gourhari v. Bhola (2), 
where it was ruled that a raiyat who had a right of occupancy 
was entitled to the benefit of section 4 Clause (1) of Regulation 


(1) (1907) 8 0. L. J. 54], (2) (1894) 1, L. R, 21 Oal, 283, 
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XI of 1825. An examination of the judgment of this Court in 
the cases of Golam Ali v, Kali Krishna Thakur (1) and Choora- 
moni: Dey v. Howrah Mills Coy. (2) shows that the view we 
take is not opposed to the principle which underlies these 
decisions, In fact, in the decision last mentioned Mr. Justice 
Mitter held that the rent payable in respect of accreted land 
might not always be on the same footing as rent payable in 
respect of the original holding and he pointed out that if in 
fixing the rent of the original holdinf a lower standard than the 
full letting value was adopted in consideration of any bonus paid, 
it would be unjust to the landlord to fix the rent of the accretion 
at the rate of rent fixed in respect of the original tenure. This 
observation applies obviously with much greater force to a case 
like the present, where we are unaware ofthe reason why rent was 
not assessed in respect of the land comprised in the original holding. 
In our opinion, it is plain that although the plaintiff is entitled 
to possession of the accreted land, he is not entitled to hold the 
same rent-free. He is only entitled to a declaration that he holds 
the accreted land as a tenant under the first defendant and is 
liable to pay rent in respect thereof, the amount to be assessed 
in a suit properly framed for the purpose. The view we take is 
In accord with that adopted in the cases of Rammonee v. Oomes 
Chunder (3) and Ramgutty Nag v. Buroda Churn (4). 

In so far as the second point is concerned, it has been argued 
that as the plaintiff is not entitled to hold the land rent-free, 
and as he has not only never paid rent to the first defendant 
but has never even offered to do so he should not be allowed a 
decree for mesne profits. In our opinion, this contention is just 
and should prevail. The claim for mesne profits may well be 
set-off against the legitimate claim of the first defendant to rent. 
This will govern the rights of the parties up to tne date of this 
judgment. If hereafter the first defendant interferes with the 
possession of the plaintiff he will be liable for mesne profits. 


In so far as the third point is concerned, it has been argued 
that the second defendant is not liable to be ejected. This 
contention is manifestly sound. The plaintiff has contended 
that the second defendant did not specifically state in his written 
statement that he held as a raiyat under the first defendant in 
good faith. Some weight may be attached to this circumstance 
but the facts make it plain that the second defendant is a bona 


(1) res I. L. R. 7 Cale, 497. (3) (1858) Beng, 8. D. A, 1836. 
(2) (1885) I, L. R. 11 Oale, 696, (4) (1864) 1 W. R, 120, 


599 
OIrvin 
1914, 
kangene 
Bajendro Nath 
0, 
Nanda Lal. 


Mookerjeo, J. 


600 YHE CALCUTTA LAW JOURNAL, (Vou, XIX, 


CIVIL. fde raiyat under the first defendant. The Subordinate Judge has 
1914, > found that the chur formed about the year 1887. Since then the 
kandi widow of the original holder Rughu Nath Dutt never took 
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sabes tenants and allowed the second defendant to take possession as a 
` Mookerjee, J. raiyat. The title of the plaintiff accrued on the 2nd April, 1898, 

_ on the death of his maternal aunt and the present suit was not 
commenced till the 2nd April, 1910, that is on the very last day 
of the period of limitatton prescribed by the statute. The 
position consequently is that the second defendant has been 
allowed to remain in occupation of the land for many years and 
there is really no room for the idle suggestion that he is not a 
bona fide raiyat under the first defendant. There is also no 
reason why the rule laid down in the case of tnad Lal Pakra- 
shi v. Kalu Pramantk (1), should not be applied to the case of 
alluvial land. As Mr. Justice Banerjee pointed out in Peary 
Mohun Mandal v. Radhika Hasra (2), the principle which 
underlies that decision is that a tenant who enters upon the land 
and holds under a de facto proprietor bona fide, is entitled to be 
treated as a raiyat, although the de facto proprietor subsequently 
turns out to be not the real owner. That doctrine is applicable 
quite as much to firm land as to alluvial accretions. We are 
clearly of opinion that all the grounds taken by the appellants 
must prevail. 

The result is that this appeal is allowed in part and the 
decree of the Subordinate Judge set aside, The plaintiff will 
have a decree declaring his right to hold the disputed land as a 
tenant under the first defendant upon payment of such rent 
as may hereafter be assessed in an appropriate proceeding. He 
will also have possession of the land by receipt of rent from 
the second defendant as raiyat under him, As the sutt thus 
stands dismissed against the second defendant, the plaintiff 
will pay his costs both in the Court of first instance and the 
Court of appeal below. As between the plaintiff and the first 
defendant, each party will bear his own costs in both the Courts 
below. The appellants are entitled to their costs in this Court 
from the plaintiff respondent. 

A, T, M. Appeal allowed tn pari, 


(1) (1898) I, L R, 20 Cale 708. (2) (1904) 6 9. L, J. 9 (14), 


Vou. XIX.) HIGH COURT, 
Before Sir Herbert Carnduff, Knight, Fudge, and Mr. Fustice 
Richardson. 
BUDHAI SARDAR AND OTHERS 
v 


SONAULLA MIRDHA AND OTHERS.* 


Mahomedan Law— Pre-emption— Right, whan acorues—Right of shafa, what is — 
Mahomedan law relating to sale, appliability af—Sale, when complete, 
for the purposes of pre-emptron— Waiver. 

Under the Mahomedan Law, the right of pre-emption does not accrue until 
the property has passed from the original owner to a purchaser. 

Torul Komhar v. Mussamut Aohhee (1) and Kovldeep Singh v, Ramdeen 
Singh (2) referred to. 4 

Guordyal Mundur v. Rajah Tehraraın Singh (8), Mussamut Ladun v, 
Bhyro Ram (4) and Jahangesr Buksh v. Bhicharee Lali (5) followed. 

Per Carnduff J.—The right of shafa recognised by the Mahomedan law 
is not the right of pre-emption known to the Roman law, that 1s to say, the right 
arising out of an obligation on the part of an intending vendor to sell 
preferentially to the obligor if he offers as good conditions as any intended 
vendee, but rather the obligation attached to a particular status, which binds 
the purchaser from the person obliged to hand over the subject-matter to the 
other party to the obligation on receiving the price paid by him for ıt. 

In applying the law of pre-emption, the general law, which is paramount 
and has superseded the Mahomedan law, should govern the incident of sale, 
and thus the right of pre-emption does not arise until the pre-emptor becomes 
aware of the registration of the kobalta conveying the property to the 
purchaser, 

Jadu Lal Sahu v. Janki Koer (6) followed, 

Janki v, Girjadat (7), Begam v, UVahammad Yakub (8) and Naymunnisea yY, 
Ajaib Ali Khan (9) distinguished. 

Per Richardson J.—Any attempt to apply the Mahomedan Law strictly 
in all cases might mvolve great, if not insuperable, difficulties In each case 
it 18 to be determined what is the intention of the parties to the sale as 
manifested ın some unequivocal way to the outside world. One effectual and 
acceptable mode of manifesting that intention may he delivery of possession ; 
another may be registration, 

When possession 1s not given and the price 1s not paid till registration, the 
right of pre-emption arises upon registration and not before, 

In the absence of proof of any of the terms and circumstances of offer made 
to a pre-emptor, the mere fact that the pre-emptor refused to buy the property 
did not bar his right to pre-empt when the property was sold later on. 

* Appeal from Appellate Decree No. 858 of 1911, against the decree of 
Babu Satya Charan Ganguli, Subordinate Judge, Faridpur, dated the 31st of 


January, 1911, modifying the decree of Babu Annoda Kumar Sen, Mungiff of 
Faridpur, dated the 25th of September 1909. 


(1) (1872) 18 W. R. 401. (5) (1869) 11 W.R. 71. 

(2) (1875) 24 W. B, 198. (6) (1908) 1. L. B. 36 Cale. 575, 
(3) (1865) 2 W. R. 215, (7) (1885) 1. L. R, 7 All 482. 
(4) (1867) 8 W. R, 253, . (8) (1894) L L. R. 16 All. 344 


(9) (1900) I. L, R, 22 All, 343, 
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In the absence of any knowledge of any agreement or of any proposal 
to sell the property toa third person or that the pre-emptor had any opportunity 
to purchase the property at the price paid by the vendee or that he had 
sanctioned the sale, the fact that he himself was subsequently negotiating 
to purchase the property at a higher price did not constitute a waiver, 


Appeal by the Defendants. 


Suit to enforce the right of pre-emption claimed by the 
plaintiff, Sonaulla, in respect of the share of a jote sold by his 
co-sharer Ansuruddi, to an outsider, Budhai. 


It appears that the plaintifl’s co-sharer offered to sell the share 
to the plaintiff, and the latter refused to buy. Thereupon a 
kobala was executed on the 14th December, 1907, conveying 
the share to one Budhai, but no consideration passed and 
there was no delivery of possession. Sonaulla thereupon 
obtained on the 23rd December, another 4oba/a from Ansuraddi 
purporting totransfer the share to him for a larger sum; but 
this transaction was also not completed as Sonaulla failed to 
produce the purchase money at the time of registration. On 
the 3rd of January next, the obala in favour of Budhai was 
registered upon payment of the consideration money, and 
thus the transfer was completed. Sonaulla heard on the 6th 
January of the completion of this transfer, and thereupon 
performed the ceremonies prescribed by the Mahomedan Law for’ 
enforcing the right of pre-emption, and brought the present 
suit, 


Defence inter alia was that Sonaulla had forfeited the right 
by his initial refusal to purchase the share and by his failure 
to pay the purchase money stipulated for in the toda/a executed 
in his favour on the 23rd December. 

The Court of first instance gave effect to the contention 
of the defendants, and dismissed the suit. Oaappeal the lower 
appellate Court reversed the decision of the first Court. Hence 
this appeal. 

Babus Baidya Nath Dutt and Purna Chandra Roy for 
the Appellants. 

Babus Mohendra Nath Roy and Lalit Mohon Banerjee for 
the Respondents. GA. V. 

The following judgments were delivered : 

Carnduff J—This second appeal has been preferred against 
an appellate decree declaring a right of pre-emption under the 


Mahomedan Law of sAafr. The facts found may, for present 
purposes, be thus succiic'ly stated. 


Vou. XIX.) HIGH OOURT, 


The right is claimed by one Sonaulla in respect of the 
share of a jofe which his co-sharer Ansuruddi has sold to an 
outsider, Budhai. Sometime previously Ansuruddi had offered 
to sell the share to Sonaulla, and Sonaulla had refused to buy. 
But when precisely this offer was made, and what were its terms, 
do not appear. After Sonaulla's refusal Ansuruddi, on the 14th 
December, 1907, executed a obala conveying the share to 
Budhai for Rs. 300; but no consideration passed then, and 
there was no delivery of possession. Having become aware 
of the execution of Budhai’s obala, Sonaulla approached 
Ansuraddi on the 23rd December and obtained another Lobala 
purporting to transfer the share to him for Rs. 400. The latter 
transaction fell through owing to Sonaulla’s failure to produce 
the purchase money at the time of registration. But the 
transfer to Budhai was completed by the payment of the 
consideration by Budhai and the registration of his obala 
on the 3rd of the following J anuary. Of this completion Sonaulla 
heard on the 6th January, and he thereupon duly performed 
the ceremonies prescribed by Mahomedan law, and eventually 
brought the present suit to enforce his right. 


The Court of first instance held that Sonaulla had forfeited 
the right, #rsz¢, by his initial refusal to purchase the share, and, 
secondly, by his failure to pay the purchase money stipulated for 
in the kobala executed in his favour on the 23rd December. 
The lower appellate Court has reversed this decision and decreed 
the suit, holding that Sonaulla’s right of pre-emption did not 
accrue until the transfer to Budhai had been completed by the 
registration of Budhai’s očala on the 3rd January, and that, 
therefore, Sonaulla could not have lost it by anything done, or 
omitted, by him prior to that date. 


In so far as the earlier offer and refusal, are concerned there 
seems to me to be no difficuity in accepting the Subordinate 
Judge’s view. The appellants rely on Torul Komhar v. Mussamut 
Achhee (1) and Kooldeep Singh v. Ramdeen Singh (2). In the 
former case it was held that, where a pre-emptor, on being asked 
as such to purchase, deliberately refuses to exercise his right of 
pre-emption, he cannot be allowed, on the incidental rule of 
Mahomedan Law that the pre-emptor’s title to purchase is 
not extinguished until the property has actually passed, to take 
the property away from a third party, who has purchased after 
having satisfied himself by careful enquiry that there is no other 
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ala impediment. In the latter case, it was laid down that a party 

1914, must be deemed to waive his right of pre-emption when he — 
Budhal Sardar declines the seller’s offer and the property is afterwards sold to 
another with his knowledge. But the facts connected with these 
cases are not fully reported ; the facts relating to the present 
case are, as I have already stated, but imperfectly known; and 
it is impossible to say whether the rulings referred to are or are 
not applicable. Moreover, these rulings are not consistent with 
the decision of the full Bench of this Court in Goordyal Mundur 
v. Razah Teknarain Siigh (IT) or with the views expressed in 
Mussamut Ladun v, Bhy10 Ram (2), Mussamut Soondur Kooer v.. 
Lalla Rughoobur Dayal (3) and Fahangeer Buksh v.. Bhickaree 
Lall (4). On principle, too, it would seem that the right can- 
not arise until there has beena sale to a third party, for the 
right of skafa recognised by the Mahomedan law is not the 
right of pre-emption known to the Roman law, that is to say, 
the right arising out of an obligation on the part of an intending 
vendor to sell preferentially to the obligor if he offers as good 
conditions as any intended vendee, but rather the obligation 
attached to a particular status, which binds the purchaser 
from the person obliged to hand over the subject-matter to the 
other party’to the obligation on receiving the price paid by him 
for it. And all the authorities appear to be clear on the point that 
the right accrues only when the property has passed from the 
origtnal owner to a purchaser. 

There remains the question whether Sonaulla lost his right 
of pre-emption by the course he took on the 23rd December, when 
he had become aware of the execution of the 4obala of the 14th 
in favour of Budhai and instead of proceeding to perform the 
preliminary ceremonies of talab-1-mowastbat and talab-s-tshtishad. 
entered into rival negotiations for the conveyance of the share, 
to himself as an ordinary purchaser. The answer to this depends 
on whether Sonaulla’s right arose when he heard of the execu- 
tion of Budhai’s kobala, which was, under the Mahomedan 
law, sufficient to pass the share to Budhai, or not until it came 
to his knowledge that the registration required by the general 
law to complete the transfer had been effected. For, so far as, 
I can see, there is nothing in the facts found in this connection, 
to raise any issue as to either estoppel or waiver. 

The point whether or not the Mahomedan Jaw, pure and 
undiluted, is to be applied is one of considerable difficulty. It 


(1) (1865) 2 W. R. 215. (3) (1868) 10 W. R. 246, 
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would seem from the judgment in Majmunntssa v. Ajaib AR 
Khan (1) to be accepted in the United Provinces, where cases 
of pre-emption are much more frequent than in the Lower Pro- 
vinces of Bengal, as settle] by the ruling of the Full Bench of 
the Allahabad High Court in Karki v, Girjadat(2) and Begam 
v. Muhammad Yakub (3) that, in considering whether a right of 
pre-emption has arisen, the Court should apply the Mahomedan 
law and hold that, if and as soon as there is a complete 
sale under that law, although not under the general law, the 
right has accrued. Butin one of the Full Bench cases referred 
to, Mr. Justice Mahmood raised a dissentient voice ; in the other 
Mr. Justice Banerjee also differed from his brother Judges ; and 
in each the agreement for sale had been followed by delivery of 
possession as well as payment of consideration. In ¥adu Lal 
Sahu v, Fanki Koer (4) this Court has recently referred to the 
difficulties that are likely to arise in applying the principle that, 
for the purposes of pre-emption, it is necessary to follow the 
Mahomedan law relating to sale, and refused to extend the Allaha- 
bad rulings to a case, such as this, in which there had been neither 
pavment nor delivery of possession. And I confess that the 
weight of principle and logic seems to me to be on the side of 
the contention that the general law, which is paramount and 
has superseded the Mahomedan law, should govern the incident 
of sale in applying the law of pre-emption. 


On one point there seems to be absolute unanimity, 
and it will be well to take it as the starting point. At the found- 
ation of the Mahomedan law on the subject lies the entire 
cessation of all right on the part of the original owner: for, as 
I have already indicated, and as Mr, Justice Mahmood aptly put 
it in Fanki v. Girjadat (2) the right of skafa is a right of sub- 
stitution, and it presupposes not only a sale, but the transfer of 
all the right of the vendor to a vendee, whose place the pre-emptor 
is entitled to take. That being so, it would seem to be con- 
trary to the spirit of the Mahomedan law itself to enforce the 
right in respect of a transaction which would be a complete 
transfer of the vendor’s rights, had that law continued to prevail : 
but is notso in the fact by reason of the general law now in 
force. In other words, those used by Sir Roland Wilson at 
p. 412 of his Digest of Anuglo-Mahomedan Law, Ed. 4, 


(1) 1900) I, L. B. 22 All. 843. (3) (1894) L L. B, 16 All, 344, 
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Inasmuch as the general law embodied in section 54 of the Transfer 
of Property Act, 1882, confessedly supersedes the Mahomedan 
law of sale on the question of what is necessary in order to 
transfer the ownership of immovable property to the purchaser, 
while the Mahomedan law itself requires that, for the purpose 
of pre-emption there should be an entire cessation of ownership 
on the part of the seller, it would seem that we are defeating, 
rather than giving effect to, that law in the sphere in which we 
profess to preserve it, if we insist on ignoring a legislative change 
outside that sphere which has altered the legal procedure for 
transferring ownership.” i 

No doubt, difficulties may arise in practice whether the 
Mahomedan law or the general law be applied strictly. If the 
latter, the pre-emptor must, where registration is required, 
wait for registration, whch may be deferred or dispensed with, 
and in the meantime he may be subjected to the evils which the 
Mahomedan law of skafa, is directed against. If the former, 
his right might apparently see Mussamut Ladun v, Bhyro 
Ram (1)—be defeated by a rescission of the contract for sale 
at any time before delivery of possession. It is, however, hardly 
necessary to pursue the matter further or to say more than that 
this case is on all fours with Fadu Lal Shahu v. Fanki Koer (2) 
and that we follow our learned brothers in distinguishing the 
Allahabad cases and holding that, in circumstances such as 
those before us now, the right did not arise until the pre-emptor 
became aware of the registration of the obala conveying the 
property to Budhai. In thisview I would dismiss the appeal 
with costs, 


Richardson J.—I agree that the appeal should be dismissed. 
The main contention urged on tbehalf of the defendants appel- 
lants was that under the Mahomedan law the plaintiffs lost their 
right of pre-emption by waiting till the conveyance to the 
defendants was registered. In support of this contention the 
case of Begam v. Muhammad Yakub (3), was relied on, In that 
case the vendor sold the property, received the price and deli- 
vered possession to the vendee. When the pre-emptor came in to 
assert his right, he was met by the objection that the claim was 
premature because the sale had not been completed by registra- 
tion. It was held in effect that under the Mahomedan Law the 
sale had advanced to a stage when pre-emption might be claimed. 


(1) (1867) 8. W.R, 288, (2) (1908) L L, B, 85 Calo, 575, 
(8) (1894) I, L, R, 16 All, 84d, 
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It was urged at the time and might be urged now that to hold 
the contrary might lead in some cases to evasion and denial of 
the right of pre-emption. How long is the pre-emptor to wait for 
registration? It he waits too long might it not be said that 
he had waived his right ? While he waits he suffers the incon- 
venience which the right of pre-emption was designed to obviate. 
The decision of the Allahabad High Court, however, was distin- 
guished in this Court in the case of Fadu Lal Saku v, Fanki 
Koer (1), where possession was not given and where the price 
was not paid till registration, Reference was then made to an 
earlier casa Ladun v. Bhyro Ram (2). In that case it was held 
in effect in part reliance on the authority of a passage in the 
Hedya (Ed. 1779, Vol. HI, Ch. XXXVIII, p. 598) that when 
possession was not delivered the parties to the sale might 
rescind it so as to defeat a pre-emptor who asserted his right 
after the sale but before the rescission. A similar conclusion 
was reached in the case of Mussamut Oyheoontssa Begum y. 
Sheikh Rustum Ali (3). The facts in these two last mentioned 
cases are sufficiently stated in the judgments. Apparently the 
price had not been paid in either case but it is by no means 
clear that the payment of the price would have affected the 
result. Oa the other hand if possession had been delivered the 
pre-emptor would probably have succeeded. No doubt some of 
the observations made in Ladun’s case (2) suggest that the 
Judges might have been disposed to consider registration essential 
to a complete transfer of ownership. But for the purposes of the 
decisions it was unnecessary to go so far, and, however that may 
be, these two cases show at any rate the importance of delivery 
of possession under the Mahomedan Law, and the uncertainty 
attending a claim of pre-emption made before possession is delis 
vered [cf. Buksha v. Tofer (4).] So too sales which are in their 
inception invalid under the Mahomedan law are made valid and 
effectual by possession being given [Najmunnissa v. Ajaib Als 
Khan (5)] and the right of pre-emption arises then and not before, 


There is no difficulty in applying the Mahomedan law 
where possession is delivered, but if it is to be applied where 
possession is not delivered, inconvenience may be caused by the 
rule or supposed rule of that law that a sale is constituted by 
offer and acceptance unconditionally expressed. The Mahomedan 

(1) (1908) L L, R. 85 Galo, 575 (599), 
(2) (1867) 8 W, R, 255, (4) (1878) 20 W. B, 216. 
(8) (1864) W. B: 319, (5) (1920) I, L, Bı 22 Al, 843 (849, 890) 
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law of sale is not now administered in India except incidentally 
in connection with the subject of pre-emption, and it is doubtful 
to what extent and with what qualifications a principle so broad 
can ever have been accepted in practice. The question of the 
quantum of evidence reasonably necessary to prove a transaction 
as important as asale of land cannot be altogether neglected. 
Inquiry- might disclose the existence of general or particular 
rules of evidence, which would be important in this connection, 
In Ojheoontssa’s case (1), it was said : 

“a sale is a complete sale in the eye of the Mahomedan law 
when the seller says orally, ‘I have sold’ andthe purchaser says 
‘I have bought.’ In the present case when a bill of sale has 
actually been written out and signed by the seller, he no doubt 
has done his part towards the completion of the sale; he has 
in fact proclaimed in a more solemn and formal manner than 
by word of mouth that he had sold. But if the bill of sale is-still 
in the seller’s hands, and has never left them, and nothing has 
been done by the purchaser, such a3 the payment of the purchase 
money or entry into possession, which would be tantamount to 
his acquiescence in the’sale, one essential element for the constitu- 
tion of a complete sale is wanting for the purchaser has not 
said, either directly or indirectly, ' I have bought.” 

The concluding sentence of the quotation really means that 
the purchaser’s assent to the sale had not been proved. Any 
attempt to apply the Mahomedan law strictly in all cases might 
involve great if not insuperable difficulties. What is equally 
required is some simple rule or rules, easily understood and 
easily applied. In Fadu Lal's case (2), Brett J, suggested that 
a solution of the problem was to be found “ in determining in each 
case what was the intention ofthe parties.” A working rule 
might perhaps be founded on that with the addition that the 
intention of the parties to the sale must be manifested in some 
unequivocal way to the outside world. One effectual and accept- 
able mode of manifesting that intention may be delivery of 
possession : another may be registration. 

In the present case however we need go no further than the 
learned Judges actually went in Fadu Lal's case (2), distinguishing 
the case of Begam v. Muhammad Yakub (3) on the facts and 
holding that when possession is not given and the price is not 
paid till the registration, the right of pre-emption arises upon 
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registration and not before. The result is that the conténtion 
that there was undue delay on the plaintiff's part in asserting 
his claim to pre-emption must be rejected. 

Tnere remains the question of waiver. It is said in the 
first place that the vendor offered the property to the plaintiff 
before he entered into negotiations with the vendee Budhai and 
that the plaintiff deprived himself of his right of pre-emption by 
refusing the offer. The circumstanoes, however, in which the 
offer was made and the details of the offer are not disclosed, and 
in my opinion there is no substance in this contention. It 
further appears that after the execution of the instrument of the 
14th D:cember, 1907, the plaintiffs themselves entered into 
negotiations with the vendor to purchase the property for 
Rs. 490. An instrument of sale was duly prepared but was not 
registered because the plaintiff did not pay the price. I cannot 
suppose that the failure of the plaintiffs to purchase the property 
for Rs. 400 amounted toa waiver of their right of pre-emption in 
respect of the sale to the vendee for Rs. 300. The cases of 
Torul Komhar vy. Mussamut Achhee (1) and Kooldeep Singh v. 
Ramdeen Singh (2), were referred to in this connection but the facts 
being insufficiently reported, it is impossible to say precisely what 
was decided in these cases. The facts of the case before us, do 
not bring it within such rulings as those in Sheo Tuhul Singh y. 
Mussamut Ram Koer (3) and Brojo Kishore Surmakh vy. Ktrtee 
Chunder Surmah (4). On the facts found the present case rather 
resembles that of Fahangeer Buksh v, Bhickaree Lall (5). It 
does not appear that at the time of original offer the plaintiffs had 
any knowledge of any agreement or even of any proposal to sell 
the property to a third person and it does not appear that 
they ever had an opportunity to purchase the property for 
Rs. 300 or that they ever sanctioned its sale to the vendee 
for that price. cf. Kanhai Lal v. Kalka Prasad (6). Inthe 
result I agree that the appeal should be dismissed with costs, 


AN RG Appeal dismissed, 
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Before Mr. Fustice Fletcher and Mr. Fustice Richardson. 


NOGENRABALA CHOWDHURANI 
v. 
SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Suit to camoel certifloate—Publio Demands Recovery Act (I B. C. of 
1895), Seo. 6 ol. (2)—-Drainage scoheme—Improrement, cost of —Hrgage- 
ment with owner—Subsequent transfer in invitum—Transferce, if and 
when liable—Bengai Drairage Act (VI B.C. of 1880 as amended by 
Act II B. C of 1902), Secs, 36.4, 88. 

Under section 88 of the Bengal Drainage Act, the person liable to satisfy 
the ‘engagement’ entered into with the Secretary of State for India in Council 
is the person who gave ıt and under the terms of the section the provisions 
of the Public Demands Recovery Act for summarily recovering the amount 
remaining due under the terms of the ‘engagement’ can only be put in force 
against the person who gave it, 

A person who has purchased a portion of the estate in a sale held by a 
Receiver appointed in a suit for partition to liquidate the debts of the estate, 
is not liable to be proceeded against so long as he is not substituted or added to 
in place of the original owner in the ‘engagement’ under section 86A of the 


| Bengal Drainage Act, 


Appeal by the Plaintiff. 

Suit for declaration that a certificate made against her was 
illegal and invalid. 

The property in question formerly belonged to a family of 
Mookerjees, some of whom instituted a suit for partition in the 
High Court. In that suit a Receiver was appointed and under 
the orders of the Court a portion of the estate was sold for 
liquidation of the debts of the estate. The plaintiff became the 
purchaser at that sale and the sale was duly confirmed on the 
15th April, 1905. 

Certain works known as Rajpur Drainge Scheme were 
executed for the improvement amongst other properties the 
property subsequently purchased by the plaintiff. For the 
payment of the amount that they were liable to pay under the - 
terms of the Bengal Drainage Act, three of the Mookerjees 
executed on the 4th February, 1898, in favour of the Secretary of 
State for India in Council, an instalment bond. The Mookerjees 
subsequently made default in payment of certain of the instalments 
under the bond and thereupon a certificate was filed in the 
Collectorate against them, When the estate passed into the 
possession of the Receiver, his name was added or substituted 
in the certificate in the course of the -year 1903-4 and after the 


* Appeal from Original Decree No, 203 of 1012, against the decree of the 
Bubhordinate Judge, dad Court, at Hooghly, dated the 80th April, 1912, 
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purchase by the plaintiff her name was added or substituted. 
The plaintiff objected to this procedure but the Revenue 
authorities declined to interfere. Thereupon the plaintif 
instituted this suit, which was dismissed in the lower Court. 


Dr. Rash Behary Ghose, Babus Sarat Chandra Roy Chow- 
Ghury and Dhirendra Krishna Roy for the Appellant. 


Babu Ram Charan Miira for the Respondent. GA V 
The following judgments were delivered; 


Fletcher J.—This is an appeal by the plaintiff from the 
judgment of the 2nd Subordinate Judge of Hooghly dated the 
30th of April, 1912, dismissing her suit. 

The suit was brought by the plaintiff for the purpose of 
obtaining a declaration that a certificate purported to have been 
made against her on behalf of the Secretary of State for India in 
Council under the Public Demands Recovery Act 1895 was illegal 
and invalid. 

The plaintiff purchased the property described in the 
schedule to the plaint on the 15th of April, 1905, at a sale held 
by a Receiver appointed by this Court in its Original Jurisdiction. 

The property in question formerly belonged to a family of 
Mookerjees some of whom instituted a suit for partition in this 
Court. In that suit a Receiver was appointed and under the 
orders of the Court a portion of the estate was sold for liquida- 
tion of the debts of the estate. The plaintiff became the pur- 
chaser at that sale and the sale to her was duly confirmed by 
the Court. 

Under the provisions of the Bengal Drainage Act 1880 
certain works known as Rajpur Drainage Scheme were executed 
for the improvement of amongst other properties the property 
subsequently purchased by the plaintiff. For the payment of 
the amount that they were liable to pay under the terms of the 
Act three of Mookerjees executed on the 4th of February, 1908, 
in favour of the Secretary of State for India in Council an instal- 
ment bond. The Mookerjees subsequently made default in 
payment of certain of the instalments under the bond and there- 
upon under the provisions of the Public Demands Recovery Act, 
1895, a certificate was filed in the Collectorate against them, the 
certificate being No. 507 of 1900-1901. When the estate passed 
into the possession of the Receiver his name was ordered or 
substituted in the course of the year 1903-1904 and after the 
purchase by the plaintiff her name was added or substituted on 
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the record on the 9th of July, r906. The plaintiff objected this 
procedure but the Revenue Authorities decline to interfere. 
Thereupon the plaintiff instituted this suit. 


When the case first came on for hearing the learned Subor- 
ninate Judge dismissed the suit on the preliminary grounds that 
section 244 of the Code of Civil Procedure 1882 was a bar to the 
suit and further that the suit was barred by limitation. The 
plaintiff preferred an appeal to this Court and the order of the 
learned Judge was reversed and the case remanded for trial in 
the lower Court. 


The case that we have now to deal with is on the footing 
that the amended certificate is a certificate filed against the 
plaintiff. 


The question must be dealt with quite apart from the charge 
given by the Bengal Drainage Act 1880 for the expenses of the 
works executed under the terms of the Act. 


The only point we have to consider in this appeal is was the 
certificate validly made against the plaintiff. The answer to 
this question depends on whether or not the plaintiff isa person 
‘liable to pay the public demand.’ 

Now section 28 (2) of the Bengal Drainage Act 1880 directs 
that the Commissioners after making the classification therein 
mentioned shall proceed to apportion total cost of construction 
upon the improved lands and shall draw up a statement showing 
the amount payable by each landholder. 

Section 31 of the Act provides that the total sum so made 
payable with interest shall be a frst charge upon such lands. 

By section 36 it is exacted that whenever the Commissioner 
of the Division shall confirm any apportionment and report or 
whenever one month shall elapse from the publication of any 
report without any appeal having been preferred he shall pass 
an order declaring the sums payable in respect of the lands and 
the persons liable to pay the same to be determined. 

As soon as any apportionment has been determined the 
Collector is authorised by the terms of section 37 of the Act to 
cause a notice to be served upon any landholder who has not 
paid the sum payable by him requiring him within one month to 
pay such sum with interest orto enter into an engagement for 
the payment by instalments over a period of not more than ten 
years of such sum together with interest on the instalments for 


‘the time being remaining unpaid. 
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Under the terms of this section the Mookerjees executed in 
favour of the defendant the instalment bond of the 4th of Feb- 
ruary 1908, 

Section 38 provides (amongst other things) that if any land- 
holder having entered into such an engagement fails to discharge 


any instalment payable thereunder such instalment together. 


with interest shall be recoverable under the provisions of any 
law for the time being in force for the recovery of the public 
demands. 

It is very obvious that under the terms of this section the 
person liable to satisfy the “‘ engagement ” entered into with the 
defendant is the person or persons who gave it and that under 
the terms of the section the provisions of the Public Demands 
Recovery Act, 1895 for summarily recovering the amount remain- 


ing due under the terms of the ‘engagement’ can only be put in 


force against the persons who gave it. The plaintiff in this suit 
is not such a person. - 
The Bengal Drainage Act 1880 has however been amended. 
by the Bengal Drainage (amendment) Act 1902 and under 
provisions of the amending Act a new section 36A has been 
inserted in the Act authorising the Collector to revise an order 
passed under section 36 as to the names of the persons liable 


to pay by reason (amongst others) of any change having taken 


place in ownership or joint ownership of the land. 

The learned senior Government pleader has informed us 
that no such revision has taken place in the present case and 
therefore it is not necessary to consider what liability if any the 
plaintiff would have-been under if the order made under section 
36 of the Act had been revised by the Collector. 

In the result the present appeal must be allowed and a 
decree passed in favour of the plaintiff declaring the certificate 
invalid as against her. i 

The defendant must pay to the plaintiff her costs both in this 
Court and the Court below. We assess the hearing-fee at five 
hundred rupees. i 

Richardson J.—I have read this judgment and agree. 


A. T, M. Appeal allowed < suit decreed, 
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Before Sis Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft. 


MUKTAKESHI DASI 
v 


SRINATH DAS.* 


Alluvial accretion Beitlemant with one of the proprietors- Land Settlement Act 
(KAKI of 1858), Beo. R—-Pre-cwisting contract, how far binds the 
settlement-holder—Hair rvent—Bengal Tenancy Act (VIII of 1888) 
Seo, Ya Oei Prosedura Odde (Act V of 1908), Beo. 103— Necessary party. 

Cartain lands were formed by gradual accretion by recession of a river, 

These lands were resumed by the Government and were settled with the 

plaintiff on the 9th April, 1908. The land wab held by the defendant under 

a lease granted to him by the plaintiff, who was a co-sbarer proprietor to the 

extent of two-thirds share, and her co-sharers, on the 19th February, 1884: 

Held, that in respect of the two-thirds share, the plaintiff was bound by 
the terms of the contract, that is, she was entitled to realise rent at the rate 
mentioned in the lease, and in respect of the remaining one-third she wag 
in the position of a stranger and was entitled to realise rent at the rate assessed 
by the settlement authorities as payable by the under-tenure-holder of the 
original estate, 

Pria Nath Das v. Ramtaran Chatterjee (1) referred to. 

Assanullah Bahadur v. Mohini Mohan Das (3) and Mohendra Y, Syam 

Lal (8) distinguished, 

That, as in the present case the scttlement authorities determined the fair 
rent payable by the actual oultivators of the soil and not by the tenure-holder, 
the fair rent was assessed under section 7 of the Bengal Tenancy Act by the 
High Court acting under section 108 of the Oode of Oivil Procedure.. 

That the co-sharers of the plaintiff were not necessary parties to such a 
suit for rent. 

Appeal by the Plaintiff. 
Suit for recovery of arrears of rent. l 
The material facts and arguments appear from the judgment. 


Dr. Rash Behary Ghose, Babus Haribhusan Mookerjee and 
Surendra Nath Das Gupta for the Appellant. 

Babus Tarakishore Chowdhry and Bepin Chandra Mullick 
for the Respondent. - 

The judgment of the Court was delivered by - 

Mookerjee J.—This is an appeal by the plaintif in a suit 
for recovery of arrears of rent in respect of 170 bighas 19 cottahs 
and 8 chittaks of alluvial land at an annual rate of Rs. 296-8 
together with cesses, interest and costs. The case for the 


* Appeal from Appellate Decree No. 1765 of 1909, against the decree of 
Babu Aautosh Sarkar, Subordinate Judge of Khulna, dated the 18th May, 1909, 
reversing that of Babu Biraja Oharan Mitra, Munsiff of Khulna, dated the 
qth May, 1908. 


(1) (1908) 1. L, B 80 Calc, 811. (2) (1899) I. L. R. 26 Calc, 739. 
(3) (1914) 19 0. È. J, 308. 
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plaintiff is that these lands were formed by gradual accretion, by 
recession of the river Jumna, that the Government resumed 
these lands and on the 9th April 1903 settled them with the 
plaintiff and that the defendant who is in occupation of these 
. lands is consequently liable to pay rent at the rate assessed by the 
settlement authorities. The defendant who has died during the 
pendency of this litigation and is now represented by his 
successors in interest, denied the title of the plaintiff. His case 
substantially was that he held the lands under a lease granted to 
him by the plaintiff and her co-sharers on the 19th February 1884 
atid that the suit is accordingly not maintainable in the absence 
of those co-sharers. The defendant also contended that under 
the lease he was bound to pay rent only at the rate of 15 annas 
per bigha. The Court of first instance held that the plaintiff 
was entitled to recover rent, but not at the rate claimed by her. 
In this view the Court made a decree in favour of the plaintiff 
for rent at the rate of 15 annas per bigha. Both parties were 
dissatisfied with this decision and preferred appeals to the 
Subordinate Judge, who has dismissed the appeal of the plaintiff 
and allowed the appeal of the defendant, with the result that the 
suit has been dismissed in its entirety. The view taken by tha 
Subordinate Judge is that the lands are covered by the lease 
of the 19th February 1884 and that the plaintiff is not entitled 
to claim rent in respect thereof, until she joins her co-sharers 
as parties plaintiffs or defendants to the suit. In support of this 
view, the Subordinate Judge has placed reliance upon the 
case of Assanullah Bahadur v. Mohini Mohan Das (1). In the 
present appeal, it has been contended on behalf of the plaintiff 
that the view taken by the Subordinate Judge is erroneous 
and the case upon which he relies is distinguishable. The 
argument on behalf of the plaintiff in substance is that the effect 
of the resumption by the Government of these alluvial lands and 
their settlement with the plaintiff was to constitute a new tenure 
and that the plaintif as tenure-holder under the Government 
is alone entitled to collect rent, in the suit as framed, from the 
defendant. On behalf of the respondent, it has been argued 
that as the plaintiff, before resumption by the Government, was 
one of the persons who had granted settlement to the defendant, 
the resumption and the settlement with the plaintiff did not 
affect the pre-existing contract between the parties. In support 
of this view reliance has been placed upon the decision already 
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mentioned, while on behalf of the appellant reference has been 
made to the observation of the Judicial Committee in the case of 
Pria Nath Das v. Ramtaran Chatterjee; (1). In our opinion, 
the extreme contention put forward by each of the parties is 
unsound and cannot prevail. 

To determine the fundamental question in the case, namely, 
the effect of the resumption by the Government and the settle- 
ment of the lands with the plaintiff, reference must be made tothe 
provisions of the Land Settlement Act of 1858. The first section 
which provides for the addition of revenue assessed upon 
alluvial land to the jama of the original estate, isin these terms: 
“When land added by alluvial accession to an estate paying 
revenue to Government becomes liable to assessment, if it be so 
agreed on between the Revenue authorities and the proprietor or 
proprietors, the revenue assessed upon the alluvial land may be 
added to the jama of the original estate ; and in such a case, a new 
engagement shall be executed for the payment of the aggregate 
amount, and that amount shall be substituted in the Collector’s 
rent-roll for the former jama of the original estate.’ The 
second part.of the section deals with the case when a separate 
settlement is made and is in these terms :—" If the proprietor or 
proprietors object to such an arrangement or if the Revenue 
authorities are of opinion that a settlement of the alluvial land 
cannot properly be made for the same term as the existing 
settlement of the original estate, the alluvial land shall be assessed 
and settled as aseparate estate with a separate jama and shall 
thenceforward be regarded and treated as in all respects separate 
from and independent of the original estate, whether the 
separated settlement be made with the proprietor or proprietors 
or the land be let in farm in consequence of the refusal of 
the proprietor or proprietors to accept the terms .of settle- 
ment. The separate settlement may be permanent if the. 
settlement of the original estate is permanent.” The second . 
section of the Act deals with the question. of the rights. of.. 
under-tenants in alluvial land. The first part provides that 
“ Nothing contained in the first section shall affect the rights of 
any under-tenant in any alluvial land under the provisions of. 
Clause J, Section 4, of Regulation XI, 1825.” The second part 
lays down that "it shall be the duty of all officers making settle- 
ments of such land, whether the land be settled separately or incor- 
porated with the original estate, to ascertain and record all such 


(1) (1908) 1. L. B, 80 Calo, 811; 
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rights according to the rules prescribed in Regulation VII of 1822 ; 
and to determine whether any and what additional rent shall be 
payable in respect of the alluvial land by the person or persons 
entitled to any under-tenure in the original estate,” 


In the case before us, the alluvial land has not been settled 
with the entire body of proprietors of the original estate, but 
with only one of them. This is the feature which differentiates 
the present case from the cases of Assanullah Bahadur v, 
Mohini Mohan Das (1), Fria Nath Das v. Ramtaran Chat- 
terjee (2) and Mohendra Nath v. Syam Lal(3). In each of these 
cases, the settlement was with the original proprietors. It has 
been contended before us, on the one hand, that as the settle- 
ment has been made with one only of the entire body of persons 
who had proprietorship of the original estate, he is in the same 
position as an entire stranger. It has been contended, on the 
other hand, that the fact that the settlement has been made with a 
part proprietor, places him in the same position as if he had been 
the sole proprietor of the original estate. We are not prepared 
to accept either of these contentions as well-founded. The 
plaintiff was a proprietor of the original estate to the extent of a 
two-thirds share. To that extent, she is bound by the terms of 
the pre-existing contract. But tothe extent that she was a 
stranger to the original estate, namely to the extent of one-third 
share, she is.in the same position as a stranger would have been, 
if the stranger had taken the settlement from Government in 
respect of that particular share. This view is supported to some 
extent by the observation of the Judicial Committee in the case 
of Priya Nath Das v. Ramtaran Chatterjee (2). The passage to 
which we refer is in these terms: “If it had seemed good to 
the Government to take the land into their own kas possession, 
or to settle it on strangers to the contract with the respondent 
Chatterjee, then the recorded rent would have been the rate of 
payment by that respondent. But the lands having been settled 
on the heirs of the Raja who granted the pottah, the Act does not 
interfere with the contractual rights of the subordinate holder,” 
because ‘the resumption by Government did not disturb the 
possession either of the Raja's heirs or of Chatterjee. The mere 
fact of resumption cannot be held to have brought to an end the 
rights of the respondent Chatterjee under the pottah, for the 
pottah itself recognises the precarious nature of the grantor’s title, 
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and provides against the loss of possession, should that be the 
result.” ‘Consequently, the true position is that in respect of a 
two-thirds share, the plaintiff is bound by the terms of the 
contract, that is, she is entitled to realise rent at the rate of 
15 annas abigha, while in respect of the remaining one-third 
share, she is in the position of a stranger and is entitled to realise 
rent at the rate assessed by the settlement authorities as payable 
by the under-tenure-holder pf the original estate. 


Before we deal with the question of the actual amount of 
rent payable by the defendant to the plaintiff, one contention of. 
the respondent requires consideration, namely, that the plaintiff 
is not entitled to maintain the present suit in the absence of her 
co-sharers. In the Court of first instance, the objection was 
taken that the co-sharers of the plaintiff were necessary parties 
to the litigation but in the written statement no reason was 
assigned why their presence was necessary. The objection 
appears to have been based on the ground that notwithstanding 
the resumption, the defendant was entitled to hold this land 
as an accretion to the land of the original estate granted to him 
by the lease of the 19th February, 1884. That contention, as we 
have already held, cannot be maintained, the land in respect of 
which settlement was made by the Government formed a separate 
tenure. From this point of view, the co-sharers of the plaintiff 
are not necessary parties to this suit. It has been argued, how- 
ever, that the co-sharers are necessary parties from a different 
standpoint. Our attention has been invited to a passage in the 
judgment of the Subordinate Judge in which he states that the 
evidence on both sides shows that the process of accretion has 
been in operation since a quarter of century back and even earlier, 
and reference has been made to the deposition of a witness who 
stated that accretion had already commenced when the lease of 
the 19th February, 1884, was granted. It has been argued that 
from this point of view the presence of the co-sharers of the 
plaintiff would be necessary, in order to determine the boundary 
between the land gained before 1884 and the land gained subse- 
quently. But this objection is clearly not available to the 
respondent at this stage. The objection was undoubtedly not 
contemplated by the written statement and if it were now 
entertained, a remand to the Court of first instance for investiga- 
tion of a question of fact would be needed. 


We hold that the plaintiff is entitled to rent from the defen- 
dants at the rate of 1: annas a bigha in :espect of two-thirds of the 
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land and at the rate determined by the settlement authorities 
under section 2 of Act XXXI of 1858 for the remaining one- 
third. Here, however, the plaintiff has to face a difficulty for 
which she alone is responsible. The plaintiff stated in the 
plaint that the rate as determined by the settlement authorities 
was Rs. 296-8 for 182 bighas 19 cottahs and 8 chittaks of land. 
An examination of the materials on the record indicates that 
this statement was erroneous. The papers, in so far as they 
have been produced, show that Rs. 296-8 is the fair rent payable 
by the actual cultivators of the soil in respect of the lands held 
by them. The plaintiff consequently is not entitled to realise rent 
from the defendant at this rate. The plaintiff has thus failed to 
prove the rate determined as fair by the settlement authorities. 
We are consequently obliged to deal with the matter under 
section 103 of Code of Civil Procedure and investigate what 
would be the fair rate payable by the defendant to the plaintiff 
in respect of an one-third share of the land in dispute. If we 
make an allowance of 10 per cent. for collection charges and 
reserve to the defendant a profit of 10 per cent. on the remainder 
as contemplated by section 7 of the Bengal tenancy Act, the rent 
payable by the defendant as tenure-holder would be approxi- 
-mately at the rate of Re. 1-6 per bigha. 

The result is that this appeal is allowed, and the decree of 
the Subordinate Judge set aside. We hold that the plaintiff is 
entitled to rent in respect of two-thirds of the land, at the rate of 
annas 15 per bigha and in respect ofthe remaining one-third at 
the rate of Re. 1-6 per bigha. She will further be entitled to 
cesses and interest on the amount decreed as rent ; as also costs in 
proportion to her success in all the Courts. The defendant must 
bear his own costs throughout the litigation. A self-contained 
decree will be drawn up in this Court for the amount allowed. 

We desire to make one reservation with regard to the one- 
third share of the land in respect whereof the plaintiff is not 
bound by the terms of the contract of 1884 ; we leave it open to 
the parties to show in a future litigation what is the rent if 
any, settled by the settlement authorities under section 2 of 
Act XXXI of 1858; the fact that we have in this suit allowed 
the plaintiff rent at the rate of Re. 1-6 in respect of that one- 
third share, will not affect the determination of this question 
between the parties hereafter. 

A. T.M, Appeal allowed, 
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PRIVY COUNCIL. 


PRESENT :—Lord Shaw, Lord Moulton and Mr. Ameer AR. 


BIJOY GOPAL MUKERJI AND OTHERS 
v. 
GIRINDRA NATH MUKERJI AND OTHERS 


[ON APPEAL FROM THE Hren COURT or JUDICATURE at Fort 


WILLIAM IN BENGAL]. 

Hindu Law—~ Hinds widow's alienation—-Lara for 60 ysars—-Family settlement 
—Hvidenoe—CQonsent of reversionsre-—Conduct of plaintiffe—Necessity 
~—Kapectant recvorsioners taking the benefit of the leaze—Sanotion to. 
alienation, conduct showing, 

In 1868 a Hindu widow exeouted an fara for a term of 60 years in respect 
of her deceased hnsband’s estate which was then in serious peril, The iara 
formed part of a general family settlement whereby the widow divided the 
family property amongst the then reverstoners reserving to herself only a small 
income as maintenance and wherein all branches of the family shared. One 
of the reversioners died in 1888 and after the death of the widow in 1898 
his sons brought the suit to set aside the Yara: 

Heid, affirming the High Court, that the arrangement of which the Yara 
formed a part was in truth dictated by the necessities of the case, and that 
the choice of the term of 60 years as the term of the ijara was made for the 
benefit of the estate and did not injure anyone, and that the suit must be 
dismissed, 

Held, also, that a Hindu widow has power to deal with the family property 
in case of necessity with the consent of the then present reversioners; that the 
sanction of the reversioners in 1868 to the ijare afforded evidence that the 
alienation made thereby was under circumstances which rendered it lawful 
and valid ; and that the conduot of the plaintiffs themselves during the 11 years 
from 1882 to 1898 afforded evidence that they believed that the arrangement 
had been made in good faith and under such circumatancea of necessity as would 
give it validity according'to Hindu Law, 

That as it had always beena feature of Hindu law as administered by 
the Privy Council to attach great weight tothe sanction by expectant rever- 
sioners of an alienation of property by a Hindu woman as affording evidence 
that the alienation was under circumstances which rendered it lawful and valid, 
their Lordships considered that the conduct of the plaintifis themselves during 
those years afforded evidence upon which the defendants were entitled to rely. 

Appeal from a judgment and three decrees of the High 

Court at Calcutta (1), (June 4, 1908) reversing a judgment 

and decree of the Court of the Subordinate Judge of Nuddia 

(November 28, 1898). 

One Chandra Bhusan Mukerji died in 1830 leaving him sur- 


viving his widow Sayamoni Debi as his only heir. Her husband’s 





> property which consisted mainly of landed property, was in the 


(1) (1908) 80, D, J, 488, 
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possession of one of her husband’s relatives Baman Das Mukerji. 
She therefore commenced in 1844 litigation to establish her title 
‘ as against him and his two brothers, Gouri Pershad and Annoda 
Pershad. This litigation was finally decided in her favour in 
1858 by the Privy Council: See Bomundoss Mookerjea v. Mussa- 
mut Tarince (1). She was, however, unable to obtain possession 
of all her husband’s lands. In 1863 she gave an #jara fora term 
of 60 years to Annoda Pershad and Gquri Pershad’s son Saroda 
Pershad. In 1866 the #jaradars were able to effect a comproinise 
with Baman Das, who had been obstructing the execution of 
the decree of the Privy Council and who agreed to take from the 
tjaradars a dar-tjara of one-third of the estate for the remainder 
of the term. Annoda Pershad died in 1882 and was succeeded 
by his four sons, the present appellants. 

In 1893 the widow died and thereupon the appellants 
brought this suit to set aside the ara and recover possession. 
of four-sevenths of the entire estate left by Chandra Bhusan.. 
They alleged that they were four out of the seven reversioners 
of Chandra Bhusan and the tjara executed by his widow was not 
binding on them. 

The remaining three reversioners along with various persons 
interested in the estate were defendants. The main defences 
were that the suit was barred by limitation and that the sara 
was binding on the appellants. 

The Subordinate Judge held, that the suit was not barred by 
limitation and that the #jara was not binding on the appellants 


on the ground that there was no necessity for the widow grant-. 


ing the same, He, therefore, substantially decreed the suit; 
the High Court, however, held that the suit was barred by limi- 
tation and made a decree dismissing it. 

But on appeal to the Privy Council, the decision of the 
High Court was reversed and the case was sent down to be dealt 
with on its merits: See Bijay Gopal Múkarji v. Krishna Mahishi 
Debi (2) f 

On remand the High Court came to the conclusion with which 
their Lordships agreed, that the sara was a part ofa family ar- 
rangement which was really dictated by the necessities jof the 
case, that fixing the term of 60 years as the term of the tjara was 
for the benefit of the estate, and that the appellants were bound 
by the sara. For the judgment on this point, see 8 C. L. J. 
458 at pp. 463 to 467. 
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The plaintifs, thereupon, appealed to His Majesty in 
Council. 

DeGruyther K. C, and Eddis for the Appellants. A Hindu 
widow can alienate only for legal necessity or with the consent 
of the then present reversioners : Zhe Collector of Masulipatam 
v, Cavaly Vencata Narrainpah (1) and Mayne’s Hindu Law, 7th 
ed. pp. 840 and 841. The onus to show that there was legal 
necessity is on the respondents, who have failed to discharge it. 
The High Court has decided the case on the grounds of justice, 
equity and good conscience, but the true test is whether there 
was legal necessity. No legal necessity is proved to bind the 
appellants. Consent of the then reversioners merely raises a 
presumption that the transaction was a fair one and for legal 
necessity; but this presumption is rebuttable: Raj Lukhee 
Dabea v. Gokool Chunder Chowdhry (2), Debi Prosad Chowdhury 
v. Goap Bhagai (3). Inorder to bind the actual reversioners 
who challenge the alienation, the consent must be given by their 
ascendants: Bajrangi Singh v. Manokarnika Bakhsh Singh (4). 
However in this case, there is no evidence of the appellants’ 
father’s consent, but it is contended that as the yara was taken 
by him, his consent must be presumed and the appellants are 
bound by his acts, But the appellants are not bound by the acts 
of their father in a case like the present one: &up Narain v. 
Mussamat Gopal Devi (5) and Bahadur Singh v. Mohar Singh (6). 

Even if the socalled arrangement be taken as a family settle- 
ment in the nature of a compromise by the widow of disputed 


-claims it is not binding on the appellants: Godind Krishna Narain 


y. Khunnt Lal (7). An arrangement made by a widow with the 
reversioner for the purpose of the management of the estate, as 
it is contended here to be the case, is not binding on the actual 
reversioners of her deceased husband who became entitled to the 
estate when the succession opened on her death: Bekasi Lal vy, 
Madho Lal Ahir Gyawal (8). In the case of Moboktshore Sarma 
Roy v. Hart Nath Sarma Roy (9) the widow absolutely conveyed 
the whole of her estate. But here she does not part with any 
portion of her life estate and consequently that case has no 


(1) (1861) 8 M. 1. A. 529. 
(2) (1869) 18 M., I, A. 200 (236), 
(8) (1918) L L, R. 40 Oale. 721, (781). 
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application. In the management of her husband’s estate a widow 
has the same power as the shebait of a temple and it has been 
held that a shebait cannot give a lease which extends beyond 
his lifetime: Abhiram Goswami v. Shyama Charan Nandi (1). 
Hence the ijara is not binding on the appellants. Reference 
was also made to Aunoomanpershaud v. Mussamut Babooee 
Munraj (2). 

Sir Robert Finlay, K.C., and Lowndes, for the Respondents 
were not heard. 

The judgment of their Lordships was delivered by 


Lord Moulton.—The substantial question in this appeal is 
the validity of an fjara executed on the 7th September 1863, for 
a term of 60 years, by a Hindu widow named Sayamoni Debi, 
under circumstances which it will be necessary to refer to in 
some detail, 

Sayamoni Debi was the widow of Chandra Bhusan Mukerji. 
Her husband died in 1832 without leaving any issue, making her 
his sole heiress. The property consisted chiefly of landed 
property of considerable value. 

Sayamoni was a purdanashin lady and probably not very 
capable of managing a large estate. She appears to have been 
dispossessed of the property by one of her husband’s relatives, 
Baman Das Mukerji, and was compelled, in 1844, to bring a 
suit against him and his two brothers, Gouri Pershad and Annoda 
Pershad, to recover it, This litigation lasted till 1858, when, on 
appeal to Her Majesty in Council, the rights of Sayamoni to the 
estate of her husband were finally established. But although 
this was the case, it is evident that she did not thereupon obtain 
possession of the property, Further difficulties were raised and 
much of the property was threatened with the growth of adverse 
rights in the actual possessors of the land, who refused to pay 
rent under the pretext that the title had not been settled, and 
peeing that, prior to 1858, adverse possession against a widow 
ranked as adverse possession against the reversioners, there can 
be no doubt that the whole estate was in very serious peril. 

While this state of things was still continuing the zara now 
in question was executed by the widow. Although at this dis- 
tance of time it is impossible to ascertain with accuracy all that 
then happened, it is evident that this yara was part of a general 
family settlement whereby the widow divided up the family 


(1) (1909) L. B, 36 I. A. 148; 10 0, L.J, 284; L L, B, 86 Calo, 1008. 
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P. O. property amongst the various reversioners, reserving to herself only 
1914. a comparatively small annual income which may fairly be looked 
Bijoy Gopal on as representing maintenance. The sjara itself was granted 
masse ae to Annoda Pershad and Soroda Pershad, who was the son of 
—— Gouri Pershad who had died in the interval. The third brother 
Lord Moulton, 


Baman Das Mukerji, did not directly take any interest under the 
‘sara, but in October 1863 a dar-tjara was granted to his son of 
a portion of the property, and we find also that a large sum due 
from him on acoount of mesne profits was remitted by Sayamoni, 
so that it is clear that all ‘branches of the family shared in the 
settlement, 

If the term of the zjara had been for the life of Sayamoni, 
no question could have arisen such as is now before their Lord- 
ships. But doubtless from the necessities of the case, in order 
to facilitate the practical settlement of the property so as to 
obtain its full value, the term was made for a fixed period of 
60 years, . Inasmuch as the lady was 42 years of age at the date 
when the vara was granted, it is evident that all the parties 
realised that the term would extend beyond her lifetime, and 
thus affect the rights of the riversioners whomsoever they might 
happen to be. So far asthe persons are concerned who then 
respresented the reversion, it is clear that all this was done with 
their consent. They all took large interests under the arrange- 
ment, and have continued to enjoy them so long as they lived. 

One ofthe parties who principally benefited by the sara 
was Annoda Pershad, who was one-of the actual lessees under 
the sara. He died in 1882, so that Sayamoni (who died in 
1893) survived him 11 years. The appellants are four sons of 
Annoda Pershad, and on the death of Sayamoni they became 
entitled directly to share in any family property of which she 
was the life tenant, and they have brought this action to set 
aside the sjara, on the ground that it was an unauthorised inter- 
ference by the widow with the reversionary interest which did 
not belong to her. The Court below, in a careful and- well- 
reasoned judgment, have decided that, on the facts of the case, 
the arrangement of which the fjara formed part was in truth 
dictated by the necessities of the case, and that the choice of the 
term of 60 years as the term of the #jara was made for the benefit 
of the estate and did not injure any one. 

Their Lordships agree with this judgment. They are of 
opinion that the case depends entirely on the facts, and that it 
raises no new question of law as to the powers of a Hindu widow 


a 
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to deal with family property in case of necessity with the con- 
sent of the then present revetsioners, and they are, therefore, of 
opinion that the appeal fails. B : 

Counsel for the appellants laboured to show that the 
so-called settlement by which peace for 30 years was brought 
into the family and, in their Lordships’ opinion,-the family 
property was- in fact saved, was an outrageous and flagrantly 
unjust arrangement forced upon a helpless purdanashin widow 
by her influential relations in whose hands she was, and that 
any person either at the time or since must have known from its 
terms that it had been extorted by duress or engineered by 
fraud, Their Lordships are of opinion that Counsel entirely 
overlooked the evidence against this contention which is derived 
from the conduct of his own clients. From the year 1882, when 
Annoda Pershad died to the year 1893 when Sayamoni died, 
they themselves took the benefit of this arrangement which they 
now stigmatise as a gross fraud. It is suggested on their behalf 
that they thus made themselves participants in it solely because 
it was profitable so todo. Their Lordships decline to believe 
them to be as unscrupulous as they desire to be considered. Ac 
against them it is a fair inferenee from their conduct that they 
believed that the arrangement had been made in good faith, 
and under such ciacumstences of necessity as would give it 
validity according to Hindu law, and as it has always been a 
feature of Hindu law as administered by this Board to attach 
great weight to the sanction by expectant reversioners of an 
alienation of property by a Hindu woman as affording evidence 
that an alienation was under circumstances which rendered it 
lawful and valid, their Lordships in this case considered that the 
conduct of the appellants themselves during those years affords 
evidence upon which the respondents are entitled to rely. _ 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed. The appellants will pay 
the costs. f % 

Sanderson, ddkin, Lee & Addis,—Solicitors for the Appellants. 

T. L. Wilson & Co.—Solicitors for the Respondents. 


j. M, P. _ Appeal dismissed, 
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PRESENT -—Lord Moulton, Sir Fohn Edge, and 
Mr. Ameer Añ. 


CHAUDHRI ABDUL MAJID 
v 


JAWAHIR LAL AND OTHERS. 


[ON APPEAL FROM THE HicH Court OF JUDICATURE FOR 
THE NORTH-WESTERN PROVINCES, ALLAHABAD.] 

Deores, execution of—Limitation—Indian Limitation Act, ( XV of 1877), 
Sok, II, Arts.. 170 and 180— Order of His Majesty in Oounoil dismissing 
an appeal for want of prossoution—Such an order is not an affirmance of 
the decreas appealed from—Decree nisi fur sale—Application for an order 
absoluta fur sale-—Oode of Ciril Proceduro, (Act V of 1908) would not 
recite aright already barred before tis passing. 

An Order of His Majesty in Oouncil dismissing an appeal for want of 
prosecution 18 not an order of His Majesty in Council within the meaning of 
Art, 180 of Sch. [I of the Indian Limitation Act, 

An order in Oouncil dismissing an appeal for want of prosecution is not 
an order adopting or affirming the decision appealed from, and, therefore, when 
such an order is made, the only decree capable of cxeoution is the decree 
appealed from. 

Abdul Wajid v, Jawahir Lal (1) reversed. 

Where a right to enforce a decree wisi for sale, made in a suil on mortgage, 
had, before the passing of the Code of Civil Procedure, 1908, become barred by 
Art. 179 of Sch, IH of the Indian Limitation Aot : 

Hold, that no provisions of the Code would operato to revive it, 

Appeal from a judgment and decree of the High Court at 
Allahabad, (August 5, 1910) affirming those of the Court of the 
Subordinate Judge at Allahabad (October 6, 1909.) 

The question for determination was whether an application 
by respondent No. 1, for an order absolute for sale of certain 
immovable properties of the appellant and the other respondents 
was barred by limitation. 

Ina suit to enforce a mortgage, dated the 3rd September, 
1868, the Subordinate Judge made the usual decree for sale 
under section 88 of the Transfer of Property Act, on the 12th 
May, 1890, against several sets of defendants, One of them 
was the appellant who was ordered to pay a certain amount 
to the mortgagees, whose interest eventually passed to respon- 
dent No.1. On the 8th April, 1893, the High Court dismissed 
the appellant’s appeal against the decree of the Court below. 
He then preferred an appeal to Her late Majesty in Council, 
but his appeal was dismissed on the 13th May, 1901, by an order 
in Council “for non-prosecution.” 


(1) (1910) L L R. 88 AN, 154, 


Von. XIX.) PRIVY OOUNOLL: 


On the 14th November, 1904, respondent No. 1, applied to 
the Court of the Subordinate Judge for an order absolute against 
the appellant, but that application was dismissed on the ground 
that the procedure enjoined by section 610 of the Code of Civil 
Procedure (1882) had not been followed. Thereupon respondent 
applied to the High Court under that section and an order was 
passed that the order in} Council “be sent down to the Court 
below for necessary execution according to law.” On the rith 
June, 1909, respondent No. 1, filed the present application in the 
Court of the Subordinate Judge praying for a decree under 
section 89 of the Transfer of Property Act, and under Order 34, 
Rule 5, of the Code of Civil Procedure for the recovery of the 
amount due tohim fromthe appellant and his transferees the 
and and 3rd respondents. 


The appellant filed his objections to the said application 
pleading inter alia that the application was barred by limitation, 
that the only decree which was capable of execution was the 
decree of the High Court, dated the 8th April, 1893, that the 
order in Council, dated the 13th May, 1901, did not affirm the 
decree of the High Court, but merely dismissed the appeal for 
want of prosecution and that there was no order in Council which 
was capable of execution. 


The Subordinate Judge held that the application was in 
effect for the enforcement of the order in Council, dated the 13th 
May, 1901, and as such was governed by Article 183, Schedule 7 
of the Indian Limitation Act, 1908, and was therefore not 
barred, and he accordingly passed a decree in favour of respon- 
dent No. 1, for sale of the properties in question under Order 34, 
Rule 5 of the Code of Civil Procedure. 


On appeal by the appellant a Full Bench of the High Court 
affirmed the decision of the Subordinate Judge. The learned 
Judges held that the said order in Council dismissing the 
appellant’s appeal for want of prosecution must be treated as an 
affirmance of the decree of the High Court, dated the 8th 
April, 1893, and that the said order in Council was the final 
order in the litigation and was the only order capable of enforce- 
ment, and consequently the application was governed by 
Article 180 of Act XV of 1877, corresponding to article 183, of 
Act of 1908, and was not barred. For a full report of the case 
see Abdul Majid v. Fawahir Lal (1). 


(1) (1910) T, L. R, 88 All. 184, 
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The judgment-debtor appealed to His Majesty in Council. 

G. R. Lowndes, for the Appellant : The order in Council did ' 
not purport to be and ought not be treated as an order in the suit 
deciding the rights of the parties under the mortgage in suit 
and was not capable of enforcement in execution, and conse-~ 
quently it is not an order in Council within the meaning of 
Article 183, of Act IK of 1908, (Article 180 of Act XV of 187%,) 
which therefore does not apply. The only decree capable of 
enforcement is the decree of the High Court dated the 8th ` 
April, 1893, and the execution thereof is barred under Article. 181 
of “Act IX of 1908, (Article 179 of Act XV of 1877,) as the- 
application is made long after three years from the daté of that 
decree. Reference was also made to section 89 of the Transfer 
of Property Act, Code of Civil Procedure, 1908, section 2, (1). 
(2), section 48 and Order 34, Rule 5. 


DeGruyther K. C, and Dube, for the Respondent No. 1: 
The Code of Civil Procedure, 1908, which repeals certain sections 
of the Transfer of Property Act, 1882, does not apply. The law 
applicable is the Transfer of Property Act as it stood before its 
amendment. The application is for an order absolute for sale 
under section 89 of that Act. The Calcutta High Court has held 
that there is no period of limitation when such an application 
is to be made. TZzlu& Singh v. Parsotetn Proshad (1) and Rahmat 
Karim v. Abdul Karim (2). Under article 179, of- Act XV of 
1877, when there is an appeal there could be no start for limitation 
to run and the period of limitation begins to run from the date of 
the order or-decree of the appellate Court. 


`` [Sm JOHN Epee: You are given an extension `of time.) 


[Lowndes referred to Wagir Mahton v, Lalit Singh (3)]. Where 
an appellate Court dismisses an appeal, the only decree capable 
of execution is the decree of the appellate Court with which 
the decree appealed from becomes incorporated; Shivial Kali- 
| das.v. Fumaklal Nathuji Desai (4), Nanchand v. Vithu (5) and 
Rajah Tasaddug ` Rasal Khan v. Manik Chand (6). Anda 
decree of the High Court dismissing an appeal for want of prose- 
cution has been held as a decree affirming the decision of the 
Court immediately below: Bent Rat v. Ram Lakhan Rai up 

(1) (1895) I. L. R. "22 Galo, 924. 

(2) (1907) 1. L.R. 84 Calo 672, (4) (1898) I. L R. 18 Rom, 642, 
(3) (1882) T. L, R 9 Cale, 100, “7(5)-(1894) I. L. B. 9 Bom, 258, 
(6) (1902) L RB. 801. A, 85; I-L, R. 28 All..109, 

(7) (1898) I, D. R, 20 All, 367. 
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It is, therefore, submitted that the order in Council here is an 
order affirming the decree of the High Court and is the only 
order capable of execution. 

The present application for an order absolute for sale is an 
application for execution of an order in Council: Mourang Rat v. 
Latif Chaudri (1). It is, therefore, submitted that Article 180 
of Act XV of 1877 applies, and the application is within time : 
Luchmun Persad Singh v. Kishun Persad Singh (2). Reference 
was also made to Gobordhan Das v. Gopal Ram (3), Kristo 
Kinkur Roy v. Rajah Burrodacaunt Roy (4), Batuk Nath v. 
Mussammat Munna (5); Act, V of 1908, section 158, and Order 
34, Rule 5, and Act XIV of 1882, sections 284 and 556. 

Lowndes was not heard in reply. 

The judgment of their Lordships was delivered by 

Lord Moulton,—In this case the relevant facts necessary 
and sufficient to determine their Lordships’ decision on the 
appeal are very simple and are undisputed. 

The appellant is in the position of mortgagor and the 
respondents of mortgagees under a mortgage dated 3rd September 
1868. In 1889 a suit was commenced before the Subordinate 
Judge of Allahabad to enforce that mortgage, and on 12th 
May 1890 a decree was passed by him for the sale of the 
property unless payment was made on or before 12th August 1890. 
An appeal was brought from that decree to the High Court 
and on 8th April 1893 that appeal was dismissed and the decree 
of the Subordinate Judge confirmed. The mortgagor obtained 
leave to appeal tothis Board but did not prosecute his appeal, 
and on 13th May, 1901 the appeal was dismissed for want of 
prosecution. 

The present appeal relates to an application to the Subor- 
dinate Judge, dated 11th June 1909, for an order absolute to sell 
the mortgaged properties ; in other words, for an order directing 
enforcement of the order ##st which had been confirmed by the 
decision of the High Court of 8th April 1893. It is not necessary 
to gointo the particulars of this application because their 
Lordships are of opinion that any such application was barred 
by the Statute of Limitation, Article 179, at the expiry of three 
years from the date of the decree, and therefore before the 
passing of the Code of Civil Procedure of 1908 under which the 
present proceedings purported to be taken, and their Lordships 


(1) (1891) L L. R.18 All, 894, (8) (1885) I. L. R. 7 All. 868, 
(2) (1882) I. L. R, 8 Cale, 218. (4) (1872) 14 M, I, A, 405. 
(5) (1904) 19 O, L, J. 874, 
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have no doubt whatever that inasmuch as the right to enforce 
the decree had once been barred no provisions of the Civil 
Procedure Code, 1908, operate to revive it. 

The chief matter of argument before this Board was a 
contention that the decree which it is sought to enforce had been 
constructively turned into a decree of His Majesty in Council 
and assigned to the date of 13th May 1901 by virtue of the 
dismissal of the appeal for want of prosecution on that date, 
and that therefore the period of limitation was 12 years from 
13th May 1901 by virtue of Article 180 of the Indian Limitation 
Act. Their Lordships see no foundation for this contention, 
which appears to have been the basis of the decision ofthe Courts 
below. The order dismissing the appeal for want of prosecution 
did not deal judicially with the matter of the suit and could in 
no sense be regarded as an order adopting or confirming the 
decision appealed from. It merely recognised authoritatively 
that the appellant had not complied with the conditions under 
which the appeal was open to him, and that therefore he was in 
the same position as if he had not appealed at all. To put it 


shortly, the only decree for sale that exists is the decree dated 8th 


April 1893, and that is a decree of the High Court of Allahabad. 
The operation of this decree has never been stayed, and there is 
no decree of His Majesty in Council in which it has become 
merged. The period of limitation applying to the enforcement 
of it at all material times was therefore a period of three years. 
The respondent’s right is therefore barred by limitation. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed, and that the application of 
11th June 1909 should be dismissed and that the respondents 
should pay the costs of that application and of the appeal to the 
High Court as well as of this appeal. 

Douglas Grant—Attorney for the Appellant. 

Barrow Rogers & Nevill,—Solicitors for the Respondent. 


J. M, P, Appeal allowed, 


Vor, XIX.) HraH COURT. 
CRIMINAL REVISION. 


Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin, 
MAHOMED ASHRAFUDDIN AND OTHERS 


ve ° 
SHAIKH KARIM BUKSH.* 


Criminal Procedure Code, (dot V of 1898), Seo, 133, scope of~Bona fide 
olaim of private right, by a party—Title—Jury, function of—Procedura, 
to be followed, 

In a proceeding under seotion 183 of the Oode of Oriminal Procedure, 
the first party asked for an obstruction of a way to be removed as detrimental 
to the public interests, and the second party claimed a private right thereto, 
and the case was submitted to the Jary. And the Jury collected the evidence 
and declined to decida the question asitinvolved the question of private or 
public right. The matter was referred to the Magistrate who decided upon 
the evidence that this was a matter for the civil Courts : 

Heid, that the section contemplates only an enquiry as to the existence or 
non-existence of the obstruction complained of and not an enquiry into a 
disputed question of title ; and it was beyond the scope of the Jury to decide 
whether the way obstructed was or was not a public way. And the Magis- 
trate having found that there was a bona fida claim of private right, raised by 
the second party, was perfectly justified in leaving the determination of the 


question to the Oivil Court. 
Qucen-Hinpress v, Bistsssur Bahu (1), Kailash Chandra Sen vy. Ram Lal 


Mittra (2), Askar Mea v, Sabdar Mea (8) and Lal Miah v, Nazir Khalashi (4) 


followed. 
Rule obtained by the 1st party petitioners. 


The first party made an application to the Magistrate for an 
obstruction of a way to be removed as detrimental to the public 
interest ; and a proceeding under section 133 of the Code of 
Criminal Procedure was accordingly drawn up against the 2nd 
party. The second party raised a claim of private right, and 
the matter was referred to the Jury. The Jury after taking 
evidence in the case declined to decide the question themselves 
as it involved the question of private or public right. And the 
matter was referred to the Magistrate, who considering the 
evidence held that the matter ought to be decided by the civil 
Court. Against the order the first party moved the High Court, 

Mr. Akbari and Babu Roy Guru Saran Prosad for the 
Petitioners. 


* Orlminal Revision, No. £71 of 1914, against the order ofla a Depa Magis« 
trate at Bhagalpur, dated the 26th February, 1914, 


1) (1890) I. L. R. 17 Oale. 663, (8) (1886) I, L, R. 12 Calo, 137, 
2) (1889) 1, L. B, 26 Calo, 870, (4) (1886) 1. L. B, R, 12 Calc, 696, 
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Mouloies Muhammad Ishfak and Syed Mukhammad Tahir 
for the Opposite party. 


The judgment of the Court was as follows : 


We do not think that this is a case which calls for our inter- 
ference. If there has been any technical irregularity, which we 
do not say there has been, it is clear from the findings on the 
evidence recorded before the Jury that there was a bona fide 
claim of private right raised by the second party, and where that 
is the case the Magistrate cannot make an order under section 
133 but should have the determination of the question to the 
civil Court ; See Queen-EHimpress v. Bissessur Sahu (1). This. is 
a case where the second party who raised the question of private 
right is supporting the order of the lower Court ; and the person 
who originally asked for the obstruction to be removed as detri- 
mental to the public interests is now strenuously arguing before 
us that we ought to allow the Magistrate to enter into a second 
enquiry to establish what really amounts to his private right to take 
carts along the alleged road. It is not as ifthere was no evidence 
on the record. The effect of the Jury’s enquiry was to give the 
Magistrate sufficient material to enable him to judge for himself 
that this was a case of civil dispute, and the Jury made 
their procedure perfectly correct by declining to decide 
the question themselves as it involved the question of 


` private or public right. They cited several authorities of this . 


Court, and there seems to be nothing in those authorities which 
would militate against the course which has been followed in this 
case. When once a party who raised a private right has asked 
for a Jury and has had the case referred to the Jury, the Jury 
are bound to hear the parties and such witnesses as they may desire 
to be heard. Then again the Jury have held on the authority 
of the same case [Xatlash Chandra Sen v. Ram Lall Mittra (2),| 
that it is beyond their scope to decide whether the way 
obstructed is or is not a public way; and there are still stronger 
authorities in two cases Askar Meah v, Sabdar Mea (3) and Lal 
Miah y. Nasir Khalasht (4), that when the second party raises a 
question of title the case then becomes one for the civil Court. 
The section contemplates only an enquiry as to the existence or 
non-existence of the obstruction complained of and not an 
enquiry into a disputed question of title. Against this we have 


(1) (1890) I. D. R. 17 Cale, 562, (9) (1888) I. L, B, 12 Cale. 187, 
“ (2) (1899) I, L. R, 26 Cale, 870, (4) (1886) I. T. R. 12 Cale, 696. 
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cited before us the case of Dularam Deb v. Batshnab Charan 
Deb (1). There is no authorized report of the facts of this case, 
but from the judgment, a copy of which appears at page 846 of 
the report it would seem that the question there was one where 
the Jury had been directed by the Magistrate to decide the 
question of public or private right in opposition to the objection 
of the second party who objected that he had a private right; 
and it has always been held in this Court that where the second 
pariy raises such a question and insists on having it decided, that 
the Magistrate should look into the dona fides of that claim before 
submitting the case to a Jury, and that is where the irregularity 
ifany has occurred in this case. The Magistrate submitted the 
case to the Jury upon the application of the second party who 
had the power to object to his doing so but did not object; and 


had the Jury come to a decision upon the point and the Magis- - 


trate had come to no decision, it might have been necessary in 
the interests of justice to send the matter back. But itis clear 
in this case that the Jury collected the evidence and then very 
properly found that they had no jurisdiction to decide the civil 
question. The matter was referred to the Magistrate who we 


presume perused what was before the Jury and the maps which 


also go to show that there were other ways to approach the 


complainants’ house, and he decided that this was a matter for 


the civil Courts. We think that he is quite justified in doing so 
and we decline to interfere. The rule is discharged. 


AN. R C. Rule discharged, 
(1) (106) 100. W, N. 845. 
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Before Mr. Fusitce Holmwood and Mr. Fustice Sharfuddin, 
SHYAMBAR KOYAL AND OTHERS 


v. 
THE KING-EMPEROR.* 


Oharges, misjoinder of —Joint trial— Objection, taken for the first time in the 
High Court, whether oan be allowed. 

An objection as to misjoinder of charges, although not taken in either 
of the lower Oourts, can for the first time be taken in the High Court, and 
such an objection being a fatal one, there must be a proper retrial of the 
accused, : 

Subrahmania Ayyar v, King-Emperor (1) followed. 

* Oriminal Revision, No. 412 of 1914, against the order of the Additional 


Sessions Judge of 24-Perganas, dated the 16th February, 1914, affirming that 
of the Deputy Magistrate at Alipur, dated the 29th January, 1914, 


(2) (1902) I, L, B. 2b Mad, 61, 
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Rule obtained by the accused, Shyambar Koyal and 
others. 


Two of the accused persons were charged with stealing toddy, 
and others were charged with rescuing them and two of them 
were said to have committed grievous hurt in that rescue. 
All the accused persons were tried together, and the learned 
Deputy Magistrate, who tried the case, convicted petitioners 
Nos, 1 and 2 under section 325 of the Indian Penal Code, and 
sentenced them each to suffer rigorous imprisonment for 4 months 
and to pay a fine of Rs. 10 or in default 15 days rigorous 
imprisonment, and convicted petitioner No. 4 under section 
379 of the Indian Penal Code and sentenced him to 6 weeks 
rigorous imprisonment, and also convicted petitioner No. 3 under 
section 325 of the Indian Penal Code and section 114 of the 
Indian Penal Code, and sentenced him to rigorous imprisonment 
for 2 months and to pay a fine of Rs. 60 or in default 2 months 
rigorous imprisonment. On appeal the learned Sessions Judge 
affirmed the conviction and sentence. 


. Against that order the petitioners moved the High Court 
and obtained the Rule. 


Babus Atulya Charan Basu and Birbhusan Dutt for the 
Petitioners. 


Messrs. Sultan Ahmed and Orr for the Crown. 
The judgment of the Court was as follows: 


It is perfectly clear that the conviction and sentence passed 
on the petitioners in this case cannot stand by reason of 
misjoinder of charges. 


The only ground which is urged against this is that no 
objection was taken in either of the lower Courts. But as has 
been held in the well-known case of Sudrahmania Ayyar (1), 
the objection whenever and wherever taken is fatal and there 
must be a retrial. In a similar case to this, Gobind Koeri v, 
Eimperor (2), it was left to the discretion of the District Magistrate 
to order a retrial having regard to the fact that the accused 
had passed a part of their sentences, But in this case there being 
a distinct charge of theft and a case of grievous hurt separate 
from it, we are of opinion that there ought to be a retrial of all 
the accused, firstly of the two persons who are charged with 
stealing toddy which must be tried separately, and secondly of the 


(1) (1902) I. L. R, 25 Mad, 61, (3) (1902) 1, L, R, 29 Calo, 386, 


Vou. SLA). HIGH COURT. 


persons wo are charged with rescuing them and the two men 
who in that rescue are said to have committed grievous hurt. 

The rule is therefore made absolute and the conviction and 
sentence are set aside and a retrial ordered in the above terms. - 

The petitioners will remain in the same bail. 

The case will go back to the District Magistrate. 


A. N. R. C, Rule made absolute ; retrial ordered, 
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Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin. 


JADU GHOSE AND ANOTHER 
v. 
DISTRICT BOARD OF MURSHIDABAD,* 


District Board bye-laws, infringament of—Hacroachment upon land olaimed by 
District Board to be road side land—-Presoriptive right for taking earth, 
whether acquired by long possession—Dispute of a cicil nature—OConviotion, 
if sustainable, 

The socused were convicted by the trial Oourt for infringement of the 

District Board Bye-laws by encroaching upon and cultivating land which was 

claimed by the District Board to be their roadside land : 


Held, that the mere fact that the land in question had been in the posses. - 


sion of the District Board for a long time, and the District Board officials had 
been taking earth therefrom all along for therepair of the road, did not estab- 
lish a right by prescription, and such a right was a matter which the District 
Board should establish in a civil Court; and as such the accused could not be 
criminally convicted for taking steps by oultivating the land to assert their 
right to it and prevent civil trespass. 


Rule obtained by the Petitioners, Jadu Ghose and another. 
The case against the accused was that they encroached upon and 
eultivated land which was claimed by the District Board to be 
their roadside land. The zemindars however claimed that the 
District Board had no side-land there, and that all the lands by 
the side of the road were 2445 patit land belonging to the zemindars. 
The accused No. 1 Jadu Ghosh, was a tenant with whom the land 
in questicn was settled by the zemindars, and the accused No. 2, 
Rajani Konai, was aday labourer acting under his supervision ; 
and the cultivation of the land was admitted by the accused. 
It appeared that the land in question had been in the possession 
of the District Board and their officials had been taking earth 
therefrom for a long time for repair of the road. 

The learned Sub- Divisional Magistrate convicted the accused 
under sections 15 and 19 of the District Board Bye-laws, and 


* Criminal Revision Nos. 84, 168 and 159 of 1914, agalnst the decision of Babu 
mal tla Mukherjea, Sub-Divistonal Magistrate, Jangipur, dated the 80th 
uly, 1918, 
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sentenced accused No. r to pay a fine of Rs. 40, or in default to 
a month’s imprisonment, and accused Na. 2 to pay a fne of Rs, 5 
or in default to a week’s imprisonment. An application was 
therefore made to the learned Sessions Judge of Murshidabad for 
referring the case to the High Court, and the said application: 
was refused. 

Against that order thé accused moved the High Court and 
obtained this Rule. 

Mr. Caspersa, Babus Atulya Churn Basu and Birbhusan 
Dutt for the Petitioners, 

The judgment of the Court was as follows :— 

We are of opinion that these three Rules must be made 
absolute. Although it is now established that the lands adjacent 
to the District Board road are not as a matter of fact situated 
within the limits of the Municipality, still the District Board can 
only take action and acquire right under the Act of 1885. It 
does not appear that they have ever taken steps to acquire the 
zemindar’s land adjacent to the road. The Magistrate in his 
explanation speaks vaguely of evidence to the effect that the land 
in question has been in the possession of the District Board for a 
long time and that the District Board officials have been taking 


` earth therefrom all along for repair of road. But this does not 


establish a right by prescription, and such a right is a matter 
which the District Board must establish in the civil Court. The 
petitioners cannot be criminally convicted for taking steps by cul- 
tivating this land to assert their right to it and prevent civil 


. trespass. 


The convictions and sentences must therefore be set aside 
and the fines if paid must be refunded. 


This judgment applies to Rey. Nos. 158, and 159 of 


ALN. R C Rules made absolute. 
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Abandonment—Diluvion--Claiming or accepting remission ef rent— 

Permanent tenure-holder; see Landlord and tenant set 272, 
Abwab—Renz, pinsolidated Wa value of —Cesses—Piaintif’s oie 

In a habutiat it was stated that there was an annual uaddi rent at Rs. 4-4as. 
per bigha, making in all the specified amount of Rs. 42 8as, that over and above this, 
they (the tenants) would pay a cart-loadof husk year after year till the period of the 
potta was at an end, and in case they failed to do the same they would pay Rs. 6 as 
the value thereof; and that if they did not pay the said rent annually they should be 
held liable for ated at the rate specified. In the schedule tothe kaduliat the 
following was stated: “Area of land, 10 bighas, rate per bigha, Rs. 4-4as, total rent 
Rs. 42-8a3.; value of husk, Rs. 6, annual jumma, Rs, 48-8as :” 

Held, that the husk was not really a part of the rent and was therefore an 
abwab, as the plaintiffsin their plaint did not treat the husk as part of the 
rent in totalising Rs. 48-8as. for they made a claim in excess of that and as 
the cesses were not claimed or paid on the basis of the husks being part 
ofthe rent. Kalar Singh v. Mathura Prosad s” 402 
Accrotion—Rent-free tenure—Tenure-holder, tf, liable to pay ii for accreted land. 

A rent-free teture-holder is liable to pay tent in respect of accreted land. 

Rajendro Nath Roy v. Nanda Lal Guha Sarkar ive -E08 
Acknowledgment—Uzstamped acknowledgment received in evidence, if can be 

rejected——Stamp Act (II of 1899), Sec. 30—-Civil Procedure Code (Act V 1909), 

0, 26, R, ro (2)—Application by one of the parties to examine Comuntsstoner— 

Court, when can refuse. 

A statement of account ran as follows.“ Rupees 2,115—daki dana miti Kartic 
Sudi cham Sambat 1965. Bakalam G”: 

Held, that this was an acknowledgment that Rs 2,115 was duc at the date when 
the statement was signed. Such document should be stamped under the provisions 
of the Indian Stamp Act. 

An unstamped document, if accepted in evidence by the primary Court, should 
not at a subsequent stage of the proceeding be rejected by the Court. It should be 
treated as part of the evidence against the person making the statement. 

A Court cannot arbitrarily withhold permission to examine a Commissioner for 
accounts asked for by one of the parties to the suit. 

The object of the Legislature in enacting Rule ‘1o(2) of Order 26 of the 
Code of Civil Procedure is to afford protection to the Commissioner who is a 
quasi judicial officer. Such protection is afforded on grounds of public policy 
soasto make it impossible for either of the parties to subject the Commis- 
sioner to a vexatious examination. Sitaram v. Ramprosad Ham 7 87 


í 
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Acquiescence—Letting out by one co-sharer—Jungle and waste land—Lessee 
in possession for more than 10 years without objection from other co- 


©» Sharers—Land reclaimed ; see Landlord and tenant as T 113 
Act XXXVII of 1856 .... a : a 294 
Act XXXVII of 1855, Sec. 2 T isi a er 294 
Act XXXI öf 1858, Sec. 2 ae es ee sss 614 
Act XIV of 1859, Sec. 1, Cl. (12) ii es af 118 
Act VII of 1870, Sec. 7, Cl. (x) wi we «418 
Act VII of 1870, Sec, 7 Cl. (v) Sub.-cl. (a) re si 3428 
Act VIT of 1870, Sec. 7, Cl. (v) Sub--cl. (4) ena saw a? 
Act VII of 1870, Sec. 7, Cl. (v) Sub.-cl. (c) cc we 342 
Act VII of 1870, Sec. 8 sve 418 
Act VIT of 1870, Sec. 19-H (4), as aeniei by Act xI of 1899 

Sec, 2 wee ees se 136 
Act I of 1872, Sec. 18 a wi “es Ka i 
Act I of 1972, Sec. 44 A os ae "= 20,457 
Act I of 1872, Sec. 69 ve one sas sks 72 
Act I of 1872, Sec. 92 = as as oe gs 
Act I of 1872, Secs. 92, 93.. a oh se 66 
Act I of 1872, Secs. 93, pi bes re E a 66 
Act IX of 1872, Sec. 25 z es ‘ie "ee 263 
Act Ix of 1872, Sec. 69 =. si awe jue 525 
Act TX of 1872, Sec. 70 ii P WA a. 525 
Act IX of 1872, Sec. go ei st re u 338 
Act VII of 1876, Sec. 78 ina ai agi sae 236 
Act I of 1877, Sec. 9 ak R oe bag 117 
Act I of 1877, Sec. 22, Sub-sec. re its sai we 420 
Act I of 1877, Sec. 27. age ove dae se 420° 
Act IIT of 1877, Sec. 50 bee T = n. 5352 
Act XV of 1877. Sch. II, Art. 11 a Be . ae 187 
Act XV of 1877, Sch. II, Art. 13 ia as we 187 
Act XV of 1877, Sch. II, Art. 131 we wil we OES 
Act XV of 1877, Sch. II, Art. 132 Pr ne des 132 
Act XV of 1877, Sch. II, Art. 148 ed a na 477 
Act XV of 1877, Sch. II, Art. 179 ‘as sei ve 574,026 
Act ZV of 1877, Sch. II, Art. 180 bin Gi saa 626 
Act XVIII of 1879, Sec. 114 ae me sie eae 170 
Act V of 1881, Sec. 93 Bie ash 136 
Act XVIII of 1881, Sec. 65 A. Sub-sec, (4) a (b) proviso A 55 
Act XVIII of 1881. Sec. 139 Bowe si Hei 202 
Act XXVI of 1881, Secs. 48,78 .. aa n au 335 
Act XE¥VI of 1881, Secs. 78, 48 .. na 345 
Act IV of 1882, as amended by Act H of ieee T ETE 335 
Act IV of'1882, as amended by Act H of 1900, Secs. 130,123,137 335 ° 
Act IV of 1882, as amended by Act II of f 1990, Secs, 137,123,130 335 
Act IV of 1882, Sec. 43 ie dak 5 408 
Act IV of 1882, Sec. 54 a es .. 213,601 
Act IV of 1888, Sec 55 ” e e 146 
Act IV of 1882, Sec. 55 Sabet: (1) cl. b) ie ae 420 
Act IV of 1882, Sec. 55 (1) (f), (4) (6)... ois wis 149 
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Act IV 
Act IV 
Act IV 
Act XIV 
Act XIV 
Act XIV 
Act ZIV 
Act ZIV 
Act XIV 
Act XIV 
Act XIV 
Act XIV 
Act XIV 
Act XIV 
Act XIV 
Act ZIV 
Act XIV 
Act VIII 
Act VIII 
ActiVIIT 
Act VIII 
Act VIII 
Act VIII 
Act VIII 
Act VIII 
Act VIII 
Act VIII 
Act VIII 
Act VIII 
Act VIII 
Act VIII 
Act VIII 
Act VIII 
Act VIII 
Act VIII 
Act VIII 
Act IX 
Act IK 
Act IX 
Act IX 
Act IX 
Act V 
Act V 
Act V 
Act V 
Act V 
Act II - 
Act XI 
Act VII 


of 1882, Sec. s5 (9 (9 (0 (D m 
of 1882, Sec. 8s 


of 1882, Sec. 137 se ts 
of 1882, Secs. 27,32 
of 1882, Sec. 31 
of 1882, Secs. 32,2 
of 1862, Sec. 310 A 
of 1882, Sec. 317 a 
of 1882, Sec. 332 ve 
of 1882, Secs. 367, 368 
of 1882, Secs. 368, 367 
of 1882, Sec. 373 ose 
of 1882, Sec.503 
of 1882, Sec. 568 
of 1882, Sec. 622 
of 1882, Sec. 629 
of 1882, Sec. 630 Sie 
of 18865, Sec. 7 : 
of 1885, Sec. 22 Sub-sec. o 
of 1885, Sec 26 
of 1885, Sec. 29 
of 18865, Sec. 52 Sub-sec. (6) 
of 18865, Sec. 74 si 
of 1885, Sec. 103 B one igs 
of 1885, Sec. 105 A bad ade 
of 1885, Sec. 106 
of 1885, Sec. 108 A 
of 1885, Sec. 109 A. SAN (2) ina (3) 
of 1885, Sec. 1009 A. Sub-secs, (3) and (2 
of 1885, Sec. 143 Sub-sec. (2) ; 
of 1885, Sec. 147 A 
of 18885, Sec. 147 B 
of 1885, Sec. 153 
of 18886, Sec. 159 
of 18885, Sec. 171 kih ae 
of 18885, Sec. 173 ee Ok a 
of 1890, Secs. 72, 76 
of 1890, Secs, 76, 72 oa 
of 1890, Secs. 77, 140 se 
of 1890, Sec. 80 
of 1890, Secs. 140, 77 
of 1898, Sec. 133 
of 1898, Sec. 145 cl. (4)... 
of 1898, Sec. 233 
of 1898, Sec. 235 


- of 1898, Sec.'410 ova sas 


of 1899, Sec. 36 g si 
of 1899, Sec. 2 és 
of 1905, repeal of, effect of see Howerery Magistrate 
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of 1907, Sec. 16 Sub-sec. (2) cl. (a) ... 

of 1907, Sec. 42 Sub-sec. (1) 

of 1907, Sec. 43 cl (2) 

of 1908, Secs. 2, 97, O. a I aw 

of 1908, Sec. 10 R 

of 1908, Sec, 11 ieee ia an 
of 1908, Sec. 24 i sa 
of 1908, Sec. 47, O. XXI, R. 22 R 
of 1908, Sec. 60 

of 1908, Secs. 97, 2, O. XX, R. 12 

of 1908, Sec. 103 oa sei 

of 1908, Sec. 115 Sas 

of 1908, O. I. Rr. 2,9, 0 1, R. 6 

of 1908, O.I. R. 9 se aa 

of 1908, 0.1. Rr.9,2,0.2,R.6 u 

of 1908, O. II. R. 6, O. 1, Rr. 2,9 ee 
of 1908, O. V R. 17 aus ‘as ie 
of 1908, O.VHIR.5 a. ste 
of 1908, 0. IX. Rr. 6, 13, O. XVII, Rr. 2,3 

of 1908, 0. IX, Rr. 13, 6 O. XVII, Rr, 2, 3 

of 1908, 0. XVII, Rr, a, 3, O. IX, Rr. 6, 13 

of 1908, O. XVII, Rr. 4, a, O. IX, Rr, 6, 13 

of 1908, O. XX, R. 12, Secs, 2, 97 ... 

of 1908, O. XXI, R. 2 Sub-R, (2) 

of 1908, O. XXI, R. 2 Sub-R, (3) 

of 1908, O. XXI, R. 22, Sec. 47 ae 

of 1908, ©. XXI, Rr. 40 Sub-R. (1), 50 Sub. R, TE 
of 1908, O. XXI, R. 50 Sub-R. (1) cl. (c) gii 
of 1908, O. XXI, Rr. 50, Sub-R. 1 (0), 40 Sub-R, 1 
of 1908, O, XXI, R. 50, Sub-R. (2) ... ee 
of 1908, O. XXL R. 101 .. di 

of 1908, O, XXIII, R 1 ... 

of 1908, 0, XXV,R. 1 

of 1908, ©. XXVI, R. 10 (2) 

of 1908, O. XXX, Rr. 3, 5, 7, 8 

of 1908, O. XXX, Rr. 5, 3, 7,8 

of 1908, O XXX, Rr. 7,3, 5. 8 

of 1908, O. XXX, Rr. 8, 3, 5,7 

of 1908, 0. XXXIV, R 1 te 

of 1908, O. XLI, R.21 ... ai 

of 1908, O. XLII, R. 1... 

of 1908, Sch. II. ele del gi ISand 20 

of 1908, Sch. II, para a0. - 

of 1908, Sec. 19 

of 1908, Sch. I, Art, 64 ... 00. oa, 

of 1908, Sch. J, Arts 132, 132 ia 

of 1908, Sch. I, Arts. 132, 122 MA 

of 1908, Sch. I, Art, 137 ... ii Mg 
of 1908, Sch. I, Art. 138 n one axe 
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Act ZVI of 1908 a i ws 200 
Act XVI- of 1908, Sec. 17 Sub. sec, (2) (i m vie 123 
Act XVI of 1908, Sec. 17 (h) 4 sa aan 464 
Act VII of 1912, Secs, 3, 8 ose oes one 93 
Act VII of 1912, Secs 8,3 ats D vee 92 
Act VIII (B.C ) of 1865, Sec. 6 388 
Act VIII (B.0.) of 1965, Sec 6—‘Costs of ae ka ote Bolder 

not incurring any cost for issue of writ of attachment or sale Aa 

see Under-tenure sas 388 
Act VIII (B.C.) of 18665, “See, 6—Person eed in the preion of 

under-tenure—Unregistered purchaser of a transferable under-tenure ; see 

Under-tenure ; eve ia des eae 388 
Act VI (B.C.) of 1870 ... Yg sai eee we 394 
Act VI (BC.) of 1870, Secs. 54, 55 se ws 236 
Act VI (BC) of 1870, Secs. 55, 54 > 236 
Act IX (BC) of 1879, Secs. 23, 23A, 24, a 51, 60, 60A oe 4006 
Act IX (B.C.) of 1879, Secs. 23A, 23, 24, 48, 51, 60, 60A 406 
Act IX (B.C.) of 1879, Secs. 24, 23, 23A, 48, 51, 60, 60A oe 406 
Act IX (BC.) of 1879, Sec. 48, if controls the provision of Civil Pro- 

cedure Code as to attachment and sale; see Decree, execution of ... 406 
Act IX (B.C) of 1879, Secs. 48, 23, 23A, 24, 51, 60, GOA we 406 
Act IX (B.C.) of 1879, Secs. 51, 23, 23A, 24, 48, 60, 60A oe 406 
Act IX (B.C.) of 1879, Secs. 60, 23, 23A, 24, 48, 51, 60A ws 406 
Act IX (B.C.) of 1879, Secs. 60A, 23, 234, 24, 48, 51, 60 oe 406 
Act VI (B,C.) of 1880 as amended by Act lI B.C. of 1902, Secs. 36A, 38 6:0 
Act VI (B.C.) of 1880 as amended by Act II, B.C. of 1902, Secs. 38, 36A 610 
Act III (B.C.) of 1884, Sec. 85 (a)... se on oe 205 
Act VI (B.C.) of 1908, Sec. 85 .., ge o oo» 300 
Act V (B.C) of 1909, Sec. 2 (6) ... is eae si 53 
Act V (B.C.) of 1909, Sec. 2(7) and (14) ... ‘is ve 53 
Act V (B.C) of 1909, Sec. 2 (14) and (17) ... Pa isi 53 
ActV (BC) of 1909, Sec. 2 (15) Pe ise oes 53 
Act V (BC.) of 1909, Sec. 48 ai’ dite is 53 
Addition of plaintiff, after limitation—Plaintiff added, minor member 

of joint Mitakshara family—Original plaintiff, head of the joint Mitakshara 

family ; see Limitation ove ne ose 5 
Adjustment not duly certified—Civil Procedure Code (1908) O. 21, R. 2, 

123 


- Sub-R(3}—Estoppel; sse Execution proceeding eee NT 
Admissibility in evidence—Amalnama—Registration-——T i= E to lease 

—~Registration Act (XVI of 1908), Sec. 17 Cl. (A). 

An amalnama after describing and setting out the boundaries of the land intended 
to be demised, recited that “according to your prayer, I (that is, the landlord) grant 
this amalnama to you for erecting houses; after reclaiming the sald homestead you 
will dwell thereon on payment of rent—from year to year to our sarkar. You will 
abide the survey and settlement. Within a month on executing a Aadulia? you will 

“take a gotta which I shall grant.” 

Held, that this was an agreement to lease and was compulsorily registrable, 

Section 17, Cl, (4) of the Indian Registration Act was not applicable, as the 
parties intended that the title of the grantee should commence as soon as pos- 
session was taken under the amalnana. Sheik Hlahi ? Sheik Hukum ... 


E 
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Admissibility in evidence—Fudgment not inter parties—Suit against third parses 
—Previous suit. 
A decree passed in favour of Aina suit between A and B is relevant as 
evidence jn a subsequent suit between A and C. Itis open to C to show 
that, notwithstanding that decree, there are circumstances either vitiating 
the result of that litigation or affecting its result so far as to prevent its 
operation in favour of B. Peary Mohan Saha. Durlavi Dasya -: 441 
Admissibility in evidence—Unregistered award—Registration Act (XVI of 1908), 
Sec. 17, Sub-sec. (2) (vi)—Award and partition deed, difference - beiween—~Award 
not enforced in Court, tf operative. 
An award is operative even though neither party has sought to enforce it in Court. 
An award, whether filed in Court or not, is not compulsorily registrable. 
A document which purports to be an award, may amount to something 
more than an award; if the parties to the reference affix their signatures to the 
award in token of their acceptance of the decision of the arbitrators, the 
award may thereupon become a deed of partition and may as such become 
compulsorily registrable. Tek Lal Singh v. Sripati Chowdhury ... 123 
Admission--Proof—Evidence Act (J of 1872), Sec. 18 —Kabuliat~Title. 
In order ta bea relevant admission it is necessary to show that the person who 
made the statement had an interest at the time when he made the statement. 
A kabuliat may be admissible as evidence of title as being an act of owner- 
ship, but its cogency depends upon whether it can be treated as evidence not 
only for that reason but also because it is an admission. Jogeswar 


Gorain v. Akhoy Ghose Ses I 
Admission as to sum due, by agent—Agent’s surety, if bound; see Settled 
account, re-opening of on aes se we 159 


Admission by pleader in another suit—Weight to be attached; see Proof .. 541 
Adoptlon—Autharity, joint, to two widows—Will. 

Where the will of a Hindu testator who left him surviving two widows, provided 
that “ you should adopt a boy who is our sannihita (one closely related) whenever it 
strikes you that our samastanam (family) should continue,” their Lordships, without 
deciding the validity of a joint power of adoption and its interpretation : 

Helg, that the language of the testator pointed to the predominance of the secular 
motive and in the absence of anything requiting or justifying the interpretation of the 
provisions of the will with regard to the adoption in any special way arising from 
the fact that the testator was a Hindu, the will must be interpreted according to the 
plain meaning of the language used; that so construing it gava the widows jointly 
the power to adopt a son should an occasion arise which in their joint opinion made 
it desirable so todo; that the death of one of the widows put an end to such a joint 
power; and that an adoption alleged to have been made after the death of one of 
the widows by the surviving widow, was of no validity. 

Only one wife can receive a child in adoption so as to step into the position of 

being its adoptive mother. 

Bat it does not follow as a matter of necessity that a power given to more 
„than one wife to adopt must be an invalid power. In many matters custom 
solves difficulties which appear to be insoluble when the questions are consi- 
dered from a purely logical point of view. Sri Raja Venkata Nara- 

simka Appa Row Bahadur v. Sri Raja Parthasarathy .. 469 
Adoption made after the death of one of two widows—Authority given 
jointly to two widows ; see Adoption we pi Ji = 369 


- 
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Adverse possession—Tenant; see Ejectment vee sas so Qt 
Adverse possession of limited interest ; see Ejectment ‘is 77 
Agent’s surety, if bound by agent’s admission as to sum due; see Settled 

account, re-opening of ova vee ove 152 
Agreemoent—Non-defaulting share to be sold in case lle proceeds of default- 

ing share proving insufficient ; see Charge see one ja 19 
Agresment—Present iakerest--Pablic policy; see Security for costs Gs 59 


Agraemeənt—Sale to be completed withia certain time—Vendor not carrying 
out essential terms of contract—Satisfying purchaser as to title to pro- 
perty—Transfer of Property Act, Sec, 55 Sub-sec.(r) cl.(b); see Specific 


performance of contract, suit for 60. soe eee 420, 
Agreement made without consideration for educa of rent fixed by regis- | 

tered kaduliat, if enforceable; see Mining lease —... oe ans 95 
Agreement to prepare paper-book, nature of; see Paper-book, prepara- 

tion of T von ues 432 


Alienation—Hindu TE T Th 60 peas ere settlement—Eoidence 
—Consent of reversioners—Conduct of plaintiffs—Necessity-~Expectant reversioners 
taking the benefit of the lease--Sanction to alienation, conduct showing. 

In 1863 a Hindu widow executed an ifara fora term of 60 years in respect of 
her deceased husband’s estate which was then in serious peril. The ijara formed part 
of a general family settlement whereby the widow divided the family property 
amongst the then reversioners reserving to herself only a small income as maintenance 
and wherein all branches of the family shared. One of the reversioners died in 1882 
and after the death of the widow in 1893 his sons brought the suit to set aside the 
ijara : 

Held, affirming the High Court, that the arrangement of which the ijara formed 
a part was in truth dictated by the necessities of the case, and that the choice of 
the term of 6o years as the term of the ijara was made for the benefit of the estate 
and did not injure anyone, and that the suit must be dismissed. 

Held, alse, that a Hindu widow has power to deal with the family property 
in case of necessity with the consent of the then present reversioners; that the 
sanction of the reversioners in 1863 to the ijara afforded evidence that the alienation 
made thereby was under circumstances which rendered it lawful and valid; and that 
the conduct of the plaintiffs themselves during the 11 years from 1882 to 1893 
afforded evidence that they believed that the arrangement had been made in good 
faith and under such circumstances of necessity as would give it validity according 
to Hindu Law. 

That as it had always been a feature of Hindu law as administered by the 
Privy Council to attach great weight to the sanction by expectant rever- 
sioners of an alienation of property by a Hindu woman as,affording evidence 
that the allenation was under circumstances which rendered it lawful and valid, 
their Lordships considered that the conduct of the plaintiffs themselves 
during those years afforded evidence upon which the defendants were 
entitled to rely. Bijoy Gopal Mukerji v. Girindra Wath 

Mukerji « we = 620 

Alienation—Mother of full owner—Portion of property—Reversioner, consent 
of—Quantium of assent. 

Where a limited owner, such as a Hindu widow, daughter or mother, 
alienates the whole estate of the last full owner in her hand with the 
assent of the entire body of immediate reversionery heirs, the result of the 
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Alienation—(Conid.) 


alienation is the same as if the limited owner had accelerated the estate of 
the immediate reversioner by a relinquishment of her own interest. But this 
doctrine has no application to a case, where a portion ouly of the estate in the 
hands of the mother of a full owner was a¥enated ; in such a case, the assent 
of the raversioner merely furnishes evidence of the propriety of the transac- 
tion. The quantum of assent necessary to validate, beyond the lifetime of 
the limited owner, an alienation by her of a portion only of the estate, with 
the assent of the reversioner, depends upon the circumstances of each case. 
Gopeswar Misra v. Durgamani Baishnabi _... we 318 
Alienation by Hindu widow—Jjara for 60 years-~Family settlement— 

Expectant reversioners taking the benefit of the lease—Benefit of estate— 

Conduct showing sanction to alienation ; see Alienation ss s.. 620 
Alluvial acoretion—Settlement with one of the proprietors—Land Settlement Act 

(XAXI of 1858), Sec. a—Pre-existing contract, how far binds the settlement- 

holder—Fair rent—Bengal Tenancy Act (VII of 1885), Sec, 7—Civil Procedure 

Code (Act V of 1908), Sec, 103~—Necessary party, 

Certain lands were formed by gradual accretion by recession of a river. These 
lands were resumed by the Government and were settled with the plaintiff on the 
gth April, 1903. The land was held by the defendant under a lease granted to 
him by the plaintiff, who was a co-sharer proprietor to the extent of two-thirds 
share, and her co-sharers, on the toth February 1884: 

Heid, that in respect of the two-thirds share, the plaintiff was bound by the terms 
of the contract, that is, she was entitled to’ realise rent at the rate mentioned in 
the lease, and in respect of the remaining one-third she was in the position of a 
stranger and was entitled to realise rent at the rate assessed by the settlement 
authorities as payable by the under-tenure-holder of the original estate. 

That, as in the present case the settlement authorities determined 
the fair rent payable by the actual cultivators of tha soil and not by 
the tenure-holder, the fair rent was assessed under section 7 of the Bengal 
Tenancy Act by the High Court acting under section 103 of the Code of 
Civil Procedure. 

That the co-sharers of the plaintiff were not necessary parties to such a 


suit for rent. Mukta Keshi Dasi v. Srinath Das ` ee oa 614 
Alluvial land—Settlement by trespasser—Raiyat bona fide taking settlement; ~ 
see Ejectment... a one 595 


Amalnama—Registration—Agreement to lease—Registration Act, sec. 17 (b); 


see Admissibility in evidence ses eae ga = 404 
Ambiguous document—Interest, if payable monthly or annually; see 

Evidence, exclusion of jäs mi ue vt 66 
Appeal—Mandatory injunction, refusing to grant—Proof, necessary ; see 


Injunction s 


ae ois ise z = 305 
Appeal—Order refusing to set aside exparte decree —Bengal Tenancy Act (VIH of 


1885), Secs. 143, Sub-sec. (2), 153—Civil Procedure Code (Act V of 1908), O. gr 

R. 21, 0. 43, R. rcl. (t)—Appeai, rehearing of, application for—Application in 

suit—'Sutt. 

No appeal lies to the High Court under section 153 of the Bengal Tenancy 
Act from an order refusing to hear an application under Order 41, Rule at of 
the Code of Civil Procedure to have an appeal from a decree in a rent sujt 
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S ppeal—( Contd.) 


valued less than Rs. 100, reheard in the presence of the respondent An application , 
to rehear the appeal is an application in the suit. 

The term ‘suit’ includes the appellate stage; it even includes the execution ` 
proceedings based on the final decree made in the suit. 

Sub-section (2) of section 143 of the Bengal Tenancy Act makes Order 4% 

Rule r cl. (t) of the Code of Civil Procedure applicable subject to the opera- 

tion of the restrictive provision of section "153 of the Bengal Tenancy Act. 
Samed Sheikh v. Naba Nepal Ghose 310 

Appeal—Ordering fotice under R, 22 of O. xxi of the Code of Civil 

Procedure-——Civil Procedure Code (1908); Sec 47; see Decree, execution of 531 
Appoal—Private a) bitration—Subject-matter of award—Civil Procedure Code (Act 

V of 1908), Sch. II, Para, 20—Bengal, Agra and Assam Civil Courts Act (XII of 

1887), Sec. az, Sub-sec. (r), cl. (a). 

The petitioner to the Rule claimed Rs. 6,000 odd as the balance due to him 
On various transactions for the opposite party. The fatter, on the other hand, 
claimed that there was a balance of Rs. 5,000 odd due to him on the transaction, 
The dispute was referred to an arbitrator without the intervention of the Court, 
and the arbitrator eventually awarded Rs. 2,005 as due to the opposite party from 
the petitioner : 

Held, that by reason of the application to have the award in his favour 
filed in Court, the opposite party was to be regarded as a plaintiff suing 
for the amount of the award, that is, for Rs. 2,005, and an appeal against 
an order allowing the application of the opposite party by the Subordinate 
Judge, lay to the District Judge and not to the High Court. Moheg 


Chunder Kundu v. Amar Chand Kundu avg 269 
Appeal—Settlement officer wW the record right—forged alteration ; see 
Record of rights «« T oo 251 


Appeal, if lies—Order refusing to rehear an apres under O., 41 R, a1 of die 
Code of Civil Procedure—Rent suit valued less than Rs. 100o—Bengal 
Tenancy Act, Sec, 153 ; See Appeal fa Ke ila na 310 
Appeal, if lies—Order setting aside execution sale—Bengal Tenancy Act Sec 173—~ 
Fraud, allegation of—~Allegation found against petitioner—Civil Procedure Code 
(Act V of 1908), sec. 47. 
No appeal by auction-purchaser lies against an order setting aside a sale 
under section 173 of the Bengal Tenancy Act, although there was an allegation 
of frand which was found against the petitioner judgment-debtor. 
‘Cases on the subject reviewed. Jadab Chandra Mukerji v. Joy 
Gopal Bhattacharjee si 81 
Appellate Court—Admission of fresh evidence—Civil Procedure Code 
(Act XIV of 1882), Sec. 568. 
The appellate Court has no power under section 568 of the Code of Civil 
Procedure, 1882, to admit evidence which would throw doubt upon the evidence 
of a witness examined by the Court of first instance without giving the witness 
whose testimony is impugned, an opportunity of clearing the matter up. 
Musammat Jagrani Koer v. Kuar Durga Parshad‘ . 165 


Application at late stage of the case—Party—Defendant’s knowledge ; see 
Security for costs... ‘vi eee te 59 


+++ 


Application in suit—Application to re-hear an appeal under O, 41 R. 21 of 
the Code of Civil Procedure ; see Appeal ae re T 310 
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Application to executing Court not reciting terms of adjustment—Decree, 
adjustment of—Civil Procedure Code a O. 21 R. 2 Sub-R, (2); see 


Execution proceeding s T v.. 123 
Application to rehear an appeal aa O. 41 R. 21 of the Code of Civil l 

Procedure in an application in the suit ; see Appeal ave 1» «= 319 
Application to set aside decree —-Defendant, non-appearance of, on adjourned 

hearing—Civil Procedure Code, O. XVILR. 3; see Hrparte decree ee 535 


Arbitration — Award—Proceedings to enforce award— Arbitrator, powers of—Court, 
jurisdiction of—Misconduct or cerruption~-Amard bad in part but separable— 
Irregularities in proceedings in reference-—-Notes of proceedings— Arbitrator 
as a witness—Code of Civil Procedure, (Act V of 1908), Schedule 2, paragraphs 
20 and 15. 


When a matter which is within the power of an arbitrator is considered by him, 
his decision thereon cannot be questioned in a legal proceeding to enforce his award 
unless a charge of corruption or misconduct against him Is established. 


The inclusion in an award of a decision on a matter which is outside the power of an 
arbitrator, would rendar his award invalid, unless the portion of the award relating to 
such a matter is separable from the rest. 


When a separable portion of an award is bad, the remainder of the award, if good, 
can be maintained. 


If irregularities in procedure in a reference to arbitration can be proved which would 
amount to no proper hearing of the matters in dispute, there would be misconduct 
sufficient to vitiate an award without any imputation on the honesty or impartiality of 
the arbitrator. 


An arbitrator should make and retain for.subsequent use, if necessary, notes of the 
proceedings before him, but the absence of such notes is not a ground on which an 
award should be set aside at the instance of one of the parties who must have known 
the general course of procedure andwho did not make any protest until after the 
making of the award with the terms of which he was not satisfied. 


An arbitrator selected by the parties is bound to give evidence asa witness 
in a legal proceeding to enforce his award, and where a charge of dishonesty 
or partiality is made against an arbitrator, any evidence relevant thereto which 
he can give, is admissible, but the evidence admitted as relevant on a charge of 
dishonesty or impartiality, must not be used for the purpose of scrutinising 
the decision of the arbitrator on matters within hi jurisdiction é and on which 
his decision is final. Musammat Amir Begam | Khawaja Saiyed 

Badrud-din idusaini 494 
Arbitration, private—Order allowing award to be made decree of Gear 
—Civil Procedure Code (1908), Sch II, Para 20—Award valued less than 
Rs pan valued above Rs 5o00—' Subject matter of award” ; see 


~~ 


Appeal nie see Eva oo eh 260 
Arbitrator, if can p? witness in a proceeding to enforce award; see 

Arbitration s. see eee ve ves ees 494 
Arbitrator, powers of ; see Arbitration ... jai A 494 
Arbitrator deciding matter which is beyond his E NE Aa if invalid ; 

see Arbitration ax. oon vee we 404 


Area, let out, deficiency in, evidence to P A E E Act, 
pec. 93; ste Mining lease s. nga nga oon én 95 
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Assessmont—' Circumstances’—Bengal Municipal Act (III B. C. of 1894), 

Sec. 85 (a)—Civil Court, power of, to assess. 

The worp circumstances’ in section 85 of the Bengal Municipal Act is equivalent 
to‘ means, so that taxation should be according to the means and property of the 
person to be taxed, within the Municipality. 

A civil Court cannot assess the value far the purpose of section 85 of the 
Bengal Municipal Act. Deb Narain Dutt e. Chairman of Baruipur 

Municipality we 205 
Attached property, description of, in the focal Gazette, di ffering from that in 

the schedule, effect of ; see Execution proceedings vee 161 
Attachment, if subsisting=-=Execution proceeding dismissed for default— 

Fresh application for execution, stating attachment subsisting—Court’s 


order for attachment ; see Title, priority of so 243 
Attachment, if uibsisting = Noneap pearance of sarees on the i fixed for 

hearing of execution proceeding —Case struck off ; see Title, priority of 248 
Attestation bytestator's servants and defendants ; see Will, execution of . 165 


Auction-purchaser—Puini sale—Durpuini, if annulled—Putni Kenian 
(FIII of 18r9), Secs. 3, II, I5. 
Sections 3, 11 and 15 of the Putni Regulation point to the purchaser's right 

to take possession immediately, and also to establish the conclusion that one 

wno has a tenure or a middle interest between the resident cultivator and the 

late proprietor cannot bar, or in any way prejudice, the purchaser's right. 


Krishna Promoda Dasi v. Dwarka Nath Sen ... 360 
Authority given jointly to two widows to eae ae made after the 
death of one of two widows—Will ; see Adoption ... sas ve 369 
Award, if invalid—Inclusion in an award of a decision on a matter which is 
outside the power of an arbitrator ; see Arbitration .. ove Se 494 
Award, if a aa not ea in Court ; see amen in 
evidence “ “ ae 123 
Award, if Pa asa NAN of award bad ; see testis we 404 
Award, when compulsorily registrable , see Admissibility in evidence ry 123 
Award, whether filed not in Court, if to be registered ; see o in 
evidence i ‘te P ase it 133 
Award, and partition deed, difference between; see Admissibility in 
evidence NT one a ses se 123 
Award bad in part but separable ; see Arsita on "e 494 


Award for amount less than Rs 5000 —Claim valued above Rs + $000~Sub ` 


ject matter of award; see Appeal ite ese ae 260 
Babuana grant, condition in—Grantee’s liability to pay share of revenue 
and cesses—Charge on the estate granted; if created ; see Charge ast 19 


Batai system—Payment, plea of—Burden of proof—Crops, appropriation of, by tenant 
—Tenarnt’s liability to indemnity. 
. Where lands were found to have been held by the tenants under the batai 
system, there could be no presumption that thelandlord took his share of the 
crops each year. The burden was primarily upon the tenants to establish 
their plea of payment. If the landlord did not choose to take his share of the 
crops, and the tenant actually appropriated all the crops, they were liable to 
indemnify the landlord) Raja EKamaleswari Pershad Singh v. 
Ramhari Singh se 348 
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Batta, if and when leagal—Long payment of batta, inference fron. 

If the tenancy was created and the rent was fixed before 1836, batta claimed 
by the landlord is legally recoverable. It is, no doubt, open toa Court to 
infer, as a matter of fact, from the circumstance of long payment of datta 
that the tenaacy did originate before 1836, and that the balia was consequently 
lawfully payable. Baja Kamaleshwari ‘Pershad Singh v. Ramhari 


Singh kh 

Batta, long payment of—Inference—Tenancy originated before 1836; see 
Batta, if and when legal woe aes eon 

Bongal Alluvion and Diluvion Regulation, Sec. 4—-Land gained 

by increment—Land reformed in Sits ; See Landlord and tenant on 

Bangal and Assam Laws Ast, repeal of, effect of; see Honorary 
Magistrate oes wee wee 

Bongal, Bihar and Orissa and Agsam Laws Act, Secs. 3, 8, effect 


of; see Honorary Magistrate .. oes 
Bengal Drainage Act, Sec Kg NG cost ak Persan liable io 
satisfy ‘engagement’; see Suit to cancel certificate . 
Bengal Excise Act, trials under—rimina! Proseduré Code, applicability 
of; see Excisable article ii ` oe 
Bangal Excise Act, Sec. 48 ~What tao GANG see Excisable article +» 
Bongal Municipal Act, Sec. 85 (a}—Civil Court’s power to assess; see 
Assessment ann or vse one ‘ice see 
Bangal Municipal Act, sec. 85(a)— Circumstances’: see Assessment ... 
Bangal Tenancy Aot, scope kee between rival proprietors; see 


Title, question of on oe on 
Bengal Tenancy Act, Sec. 22 sub-sec (a), applicability of; see Occupancy 
holding sa. one 2.: .. 


Bengal Tenancy Act, Sec. '26—Right of occupancy, eoiution of; see 
Non-occupancy raiyat na si ak 

Bengal Teuancy Act, Sec. 29—Bahancement—Money rent ad not rent 
in kind; see Compromise decree ai ae 

Bangal Tenancy Act, Sec. 52 sub-sec.(6), paion makai by 
reference to area—Rent, not a consolidated one; see Rent, enhancement of 


Bongal Tenancy Act, Sec. 74}—llegal cess—Record of rights—Half the 
produce payable—Claim of more than half the prodace-—Claim admitted by 


tenant; see Compromise decree oes 
Bangal Tenancy Act, Sec. 86 sub-sec. (6}—Protected ikana Sate of 
_ portion of non-transferable occupancy holding; see Ejectment ., te 
Bengal Tenancy Act, Sec. 104B—Record-of-rights, Bate in—Suit 
before publication of record ; see Presumption or aie Gi 
Bongal Tenancy Act, Sec. 106—-Dispute between rival proprietors— 
Possession—Revenue officer; see Tittle, question of oon 


Bongeal Tenancy Act, Sec. 108A.—Entry under dona fide en See 
Amendment— Unauthorised alteration ; see Record of rights 
Bengal Tenancy Act, sec. 143 sub-sec. ibs Procedure Code, O, a 


R. 1 cl (t) ; see Appeal aus ose ay 
Bongal Tenancy Act, Sec sape Record of rights, entry E OEE 
tion rebutted ; see Compromise decree ... ase an 


Bongal Tenancy Act, Sec. 1§3-—Order refusing to hear an moleko for 
re-hearing of appeal by respondent—Civil Procedure Code, O. 41, R. 21— 


Rent suit valued less than Rs. 100 ; see Appeal... or one 


4313 


251 


310 


333 


310 


oo 
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Bengal Tenancy Act, Sec. 159—Execution purchaser, when acquires 
right; see Incumbrance, annulment of... ese eee eee 

Bengal Tenancy Act, Sec. 171—Durputnidar, if can deposit—Decree 
against some of the putnidars; see Contribution, suit for one NA 

Bengal Tenancy Act, Sec. 171—Suit on statutory mortgage—Court, if can 
pass money decree; see Contribution, suit for ose oi 

Bengal Tenancy Ast, Sec. WS Setting aside site Fraud allega- 
tion of ; see Appeal, if Hes ... s. 


Bougal Tenancy Acs, Sch III, Art 3 as BN Na lk 
Snit for ejectment—Cause of action, accrual of, before amendment; see 


Limitation cen wes ei oes 
Benamidar, if can sec Maen if can ngk, the maintainability of 
suit; see Suit on mortgage ... ves ove se 


Bona fide purchaser for value with notice—Subsequent transferee abar 
into agreement to purchase with full knowledge of prior agreement; see 


Specific performance of contract, suit for a. ws 
Bona fide purchaser for value and without bisa tection hee ee 
satisfied and certified to Court; see Under-tenure ... F ae 


Broker, admission of, PN T as to—Market, holding of, on the land of 
Government—Illegal or against public policy—Broker's duty; see Dandi- 
dari right ave ase see 

Burden of proof—Auction- EEE PETE debtor; if in ER A 
at date of sale—Possession semetime 12 years before suit; see Sale certificate, 
amendment of ... bee ee ove ons 

Burdon of proof-—Damages, suit for—Loss of goods—Goods, consignment 
of—Risk note, Form H—Non-delivery ; see Railway Company, liability of 

Burden of proof— Decree passed after i a of evidence ; 
see Suit to set aside decree .., 

Burden of proof—Deed of gift—Proof, aoe of ; see Bandang lady 

Burden of proof-—Defendant tenant of some of plaintiff's land—Land 
the defengant’s tenancy. 

Merely because a defendant is found to be a tenant of some land under the 
plaintiff, the burden is not thereby cast upon the plaintiff to establish that the 
land he seeks to recover is outside the tenancy of the defendant. Protab 

Chandra Roy v. Judisthir Das sae 

Burden of proof—Payment, plea of ; see Batai system or 

Barden of proof—Record of rights—Sonthal Perganna Settlement Regula: 
tion, sec, 2s—-Entry in record of rights operating as decree— Evidence Act, 


sec. 44——-Fraud; see Record of rights... t sie was 
Burden of proof—Reduction of rent ; see Mining lease w aes 
Barden of Ba a ag Act, 1877, Sch. Il. Art 131; see 
t Dasturat ’ T ves wae bee sas 
Burden of proof-—Sale by Hindu widow—Legal necessity, recital of, in sale 
deed; see Hindu widow—Alienation sae sive ase 


Cause of action, when arises—Limitation Act, 1859, sec. 1 cl, ees eee 
able property, interest in—-Right to recieve certain sums of money periodically 
fromthe proprietors of other estates—Legal origin—Enjoyment, hereditary 
—Liability, not personal—Covenant running with the land ; see’ Dasturat’ 

Cause of action, when arises—Limitation Act, 1877, Sch. II. Act 131 


F 


525 
525 
81 


549 


313 


209 
142 
457 


172 
outside 


118 
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Cause of action—(Conid.) 
Immovable property, interest in—Right to receive certain sums of money 
periodically from the proprietors of other estates—Legal origin—-Enjoyment, 
hereditary—Liability, not personal—Covenant WANI with the land; see 
“ Dasturat’ ies ste 118 
Qoutral Provinces Land Revenue ‘Act, T 65h; Sub-sec. (4) 
el. (b) Sa eae family—Separation in j ene 


see Thicadar vee 255 
Central Provinces Land Rèvenue Act, Sec. 65 A. Sub-sec, (4) 
cl, (b) proviso—Joint and ‘Separate’—~Hindus ; see Thicadar . as 255 


Central Provinces Land Revenue Act, Sec: 130 Proviso Lumbarda: 

and Co-sharer, rights of—Expenses, how to be borne; see Lambardar ... ` 202 
‘Certified purchaser’—Successor in title—Civil Procedure Code k 

Sec. 317; see Declaratory suit ae 530 
Certified purchaser, transferee from, if can plead ealon 317 of ika Code of 

Civil Procedure (1882)—~Auction-purchaser, suit by ; see Declaratory suit +» 330 
OQharge—Babuana grant condition in—Liability to pay share of revanue and cesses 

by grantee—~Non-de‘aulting share to be soidin case sale proceeds of defaulting 

share proving insuficient—Suit for arrears of one share—Death of Defauiting co- 
sharer—Substitution of other co-sharer—Widow’s petition for substitution rejected 
at the instance of plaintif -Widow struck off the record—Decree against other 
co-sharer—Civil Procedure Code (Act XIV of 1882), Secs. 367, 368—Suit on judg- 

meni—~Suit against widow in possession of estate-—~Limitation Act (IX of 1908), 

Sch, I Arts. 122, 132. 

The condition ina grant toa junior member of the Durbhanga Raj family for 
maintenance known: as daduana grant, that the grantee should regularly pay the 
Government revenue and cesses due from the portion of the estate given, to the Raj 
treasury, does notcreate acharge in favour of the Raj in respect of the arrears of 
Government revenue and cesses upon the estate so granted. 

The grantee in the daduana grant died leaving two sons, E. who was the second 
defendant and J, whose widow was the first defendant. Those two sons succeeded 
jointly to the babuana property but subsequently seperated, each taking half of the 
property. E and J having made default in payment of revenue and cesses, a suit 
was instituted by the then Maharajato recover the arrears due. The plaintiff succeeded ’ 
to the Raj during the pendency of that suit and in April 1889 a compromise was effect- 
ed between him and the two brothers. By the compromise the shares of the two 
brothers in the babuana property were defined and declared to be equal, and a separate 
account of their liabilities was opened, but it was also agreed that if in future either of 
the two brothers made default the Raj would be entitled, though not bound, to make 
the co-sharer of the defaulter a co-defendant in any suit which it might be necessary 
to bring subject to this condition that in execution of the decree obtained in such sui 
the Raj would be entitled to put up for sale in the first instance only the share of the 
defaulter, but that ifthe proceeds of the sale of that share were insufficient to satisfy 
the decree, the share of the co-sharer might be brought to sale for the balance : 

Held, that by the agreement the arrears payable by the defaulting co-sharer were 
not made a charge on any portion of the estate granted ; if it created one at all, it only 
created it on the share of one co-sharer only, in respect of default by the other co-sharer. 

In 1905, the plaintiff brought a suit against J for recovery of arrears of revenue and 
cesses due fOr J’s moiety share, In accordance with the terms of the agreement, E 
was also made a defendant in that suit. During the pendency of that suit J died and a 
dispute arose between E and the widow of J as to the title to succession to the estate 


-a2 > 
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Charge—(Conid.) 
of J. The dispute culminated in a suit brought by E against the widow for possession 
of the estate. It was decided in that suit that the widow was the successor and legal 
representative of the deceased and the suit was dismissed. The suit instituted by the 
plaintiff in 1905 against J had meanwhile proceeded, E having been substituted in place 
of the deceased | and the widow’s application tô be added or substituted as representa- 
tive of the deceased was on the plaintiff's opposition dismissed on the express under- 
standing that she would not be bound by the degree and that her interests would not 
in any way suffer. On the 27th July, 1906, the Court decreed the full amount claimed 
and in the ordering portion of the judgment it was stated “this order will not enable 
the plaintiff to make any portion of the estate of J inthe hands of any person, other 
than the defendant, liable for the decree.” The plaintiff being unable to execute the 
decree as the share of the deceased was in the possession of the widow andthe share 
of the surviving brother could not under the agreement be proceeded against until the 
other share was sold, brought a suit for declaration that a share in the widow's possession 
was liable to pay the arrears covered by the decree in the previous suit and that the 
arrears were a charge on that share - 
Held, that under the circumstances the suit was not maintainable as a suit on 
a judgment and that Art 122, Sch. I of the Limitatton Act was not applicable to such 
a suit. 
That as the arrears were not a charge on the share, the suit could not be treated 
under Art, 132 Sch. I of the Limitation Act as one to enforce a charge. 
When the defendant dies, under section 368 of the Code of Civil Procedure 
of 1882 it isfor the plaintiff to choose, against whom he proposes to proceed 
and if some one else with an adverse claim to the nominee wishes to be made the 
representative he should be added as a party. The provisions of section 367 of 
of the said Code apply only in the case of the death of the plaintiff and have no 
application to the case of the death of a defendant. Maharaja Sir Ramesh- 
war Singh Bahadur v Srimati Janeoshwari Bahoosin oe 19 
Charge on the estate granted, if created—Babuana grant, condition in— 
Grantee’s liability to pay share of revenue and cesses, see Charge T 19 
Charges, misjoinder of—Foint trial—Objection, taken for the first time in the 
High Court, whether can be allowed. 
An objection as to misjoinder of charges, although not taken in either of the 
lower Courts, can for the first time be taken in the High Court, and such an 
objection being a fatal one, there must be a proper retrial of the accused. 
Shyambar Koyal v. The King- Emperor 633 
Chota Nagpur Tenancy Act, Sec. 85—Proceeding for AK of 
fair rent—Court of revenue Officer, if subject to appellate ne of 


High Court; see Revision ... 300 
Chowkidari land, uel Radic and Registration Act, Sec, 78; see 
Rent, suit for gi ii Ja 236 


‘Circumstances —Bengal Municipal Act, ‘Sec 85 Gy see hisein sae 205 
Civil Court’s power to acide i Municipal Act, Sec. 85 (a); see 


Assessment : ous 205 
Civil Procedure Code ( 1882), Beis 27, 32—Order San ang addition of 
plaintiff—Original plaintiff praying for addition ; see Limitation ia 5 


Civil Procedure Code (1882), Secs 27, 32—Plaintiff, addition of, after 
limitation—Plaintiff added, minor member of joint Mitakshara family— 
Original plaintiff, head of the joint Mitakshara family ; see Limitation ... 5 


652 THE CALCUTTA LAW JOURNAL. [VoL, XIX. 


Civil Procedure Code (1882), Sec. 31--Suit, dismissal of see Mis- 
joinder of parties aes one oes 
Civil Procedure Code (1882), Sec 310 ‘A, payment under if satisfaction of 
judgment-debt ; see Voluntary ener 
Civil Procedure Code (1882), Sec ag aken sae gi 
in title ; see Declaratory suit ee 
Civil Procedure Code (1882), Sec. 332, onde saa daden KA kain 
Act (1877) Sch IL. Art 11; see Declaratory suit „e 
Civil Procedure Code (1882), Sec. 332, suit under last par vol- Nawe 
of ; see Declaratory suit aks 
Civil Procedure Code (1882), Sec, 367—Plaintiff, death of; see 
Charge 
Civil Procsdive Code ( 188a), Sec. 368-— endin, death ol Procedure 
see Charge T one e. 
Civil Procedure Code (1882), Sec. PES eiia FEA 
sion to withdraw, with liberty to bring fresh suit—Permission granted 
Payment—Proper order ; see Suit, maintainability of < 
Civil Procedure Code (1882), Sec. 503—Authority, how to be anei 
see Receiver sri sí 
Civil Procedure Code (1882), Sec. 568-—Fresh evidence admissió of : 
see Appellate Court ns an 
Civil Procedure Code (1882), Sec re Order granting ae ieee a 
priety of order, if and when can be aie. in appeal cas final 
decree ; see Review aoe ves 
Civil Procedure Code ( 1882), Sec po Rehear the case ” ; see Review 
Civil Procedure Code (1908) does not receive a right already barred 
before its passing ; see Decree, execution of a we 
Civil Procedure Code (1908). Sec 2—Preliminary aa Si for posses- 
sion and Mesne profits—Possession decreed—Mesne profits—Disallowed 
by first Court but allowed on appeal—Second appeal ; see Remand bia 
Civil Procedure Code (1908), Sec. 1o—Suit, pendency of—Application 
to withdraw from suit, with liberty to bring fresh suit—Permission 
granted on condition—Condition not fulfilled—Subsequent suit on some 
cause of action ; see Suit, maintainability of ae “a 
Civil Procedure Code (1908), Sec 1:—Directly and ernie in 
issue—Rent suit—Decision of ee suit for ee if maintain- 
able ; see Res judicata jas aii 
Civil Procedure Code (1908), Sec. pea rs ee eee notice idee 
R a2 of O. xxi of the Code of Civil Procedure; see Decree, execution 
of ae si sie vee sii sie sie 
Civil Procedure Code (1508), Sec. 115—Material irregularity—Applica- 
tion to set aside exparte decree—Rule for transfer of proceedings issued—~ 
Exparte decree set aside ; see Revision ... iy es iss 
Civil Procedure Code (1908), O. 1 Rr. 2,9, O0. 2R. 6—Misjoinder of 
parties and Causes of action—Court, if can dismiss the suit ; see Second 
appeal dii ose i vee 
Civil Procedure Code, O. VIII R. WE to deny allegations i in 
plaint, effect of ; see Pleadings sine owe oe 


- 


T 


455 

72 
339 
187 


187 


346 


529 


457 


581 


258 


316 


518 


VoL. XIX.] INDEX OF CASES. 654 


Civil Procedure Code (1908), Os, IX and XVII—Defendant, non-apperance 


of, on date fixed on adjournment ; see Exparie detree ves ve = 535 
Civil Procedure Code (1903), O. XVII Rr. 2 and 3, distinction between ; 

see Exparte decree .. 535 
Civil Procedure Code ( 1908), O. 21 R. 2 Sub-R (j Application aot 

reciting terms of adjustment ; see Executior proceeding if an 123 


Civil Procedure Code (1908), O. XXI R. 50 Sub-R. (1) cl. ae ANG 
execution of, against the person on whom service was applied for—Firm, 
suit against—-Names of partners not disclosed in plaint—-Application for 
service of summons on certain person as partner— Substituted service— 


Decree against firm ; see Decree, execution of ner 581 
Civil Procsdure Code (1908), O. XXI R. 50 Sub R (2), aie applic 
able ; see Decree, execution of ‘si ese 58 


‘Civil Procedure Code (7908), O. XXI, R, ror —Tšile, if can be invesiigated 

—Morigagee, if holds on his account, 

No question of title can be investigated in a proceeding under Rule 101 
of Order 21 of the Code of Civil Procedure. 

A mortgagee from a tenant is in possession of the holding on his own 
account within the meaning of Rule 101 of Order 21 of the Code of Civil 


Procedure. Kedar Nath Bag v. Saday Chander Nandi 13 
Civil Procedure Code (1908) O. XXV R-1—Plaintiff, a poor man, if liable 
to give security for costs; see Security f or costs ase re 59 
Civil Procedure Code (1908), O. 26 R-ro (2}-Commissioner; ; see 
Acknowledgment 87 


Civil Procedure Code (1908), O. XXX. —S ummons, DA of—Firm, 
suit against—Names of pattners not disclosed in plaint--Application for 
service of summons on certain person as partner—Substituted service—~ 
Decree against firm—Execution, application for, against the person on 


whom service was applied for; see Decree, execution of sis F 581 
_ Civil Procedure Code, ( 1908), O. XXX, R. 3, nee ; see aces, 
execution of ei gi ca 581 


Civil Procedure Code, O. XXX, R 5 BA without prescribed 
notice, legal effect of—Liability as partner, how to be contested—Non- 


appearance, effect of ; see Decree, execution of see » = 581 
Civil Procedure Code, (1908), O. XXX, R. 7 to be read ee to R. 5. 

Service on manager and not on partner ; see Decree, execution of T 581 
Civil Procedure Code, (1908) Sch. II, Paras. 15 and 20—Arbitrator, 

powers of; see Arbitration... a one ies ose 494 


Civil Procedure Code (1908), Sch. II. Para. 20o—Order allowing award 
to be made decree of Court—-Private arbitration—Award valued less than 
Rs, 5000—-Claim valued above Rs, 5000—Subject matter of award; see 


Appeal ony or ase ue Sá ww. 200 
Collusive surrender by occupancy raiyat—La ndlord, if can eject transferee 

of a portion of non-transferable occupancy holding ; see Ejectment oes 313 
Commissioner for accounts—Application by one of parties for examination 

—Court, when can refuse ; see Acknowledgment = «+: P evs 87 


Commissioner for accounts, examination—Court’s duty ; see NA 
ment ‘is ‘es aaa 7 see eee 87 
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Commissioner of a Division, if can report to High Court—Practitioner 
having no license to practise in a revenue office ; see Legal Practitioners 

Act, Sec. 14 se aes vee eee eee ee 110 
Compensation, suit for—Delivering company, if liable—Injury to through- 

booked guods—~Goods, transmission of, by two Companies—Indian Railways Act, 

Sec. 60, 

Certain goods were consigned, under a through-booking to a Railway Company 
for delivery at a station on the line of another Company. Upona suit being brought 
for damages for loss of the goods against the booking Company and the delivering 
Company : 

Held, that the delivering Company was not liable under section 80 of the 
Indian Railways Act, for any injury to such goods, unless it was proved that 
the loss, injury, destruction or deterioration occurred on the line of the 


Company, Hast Indian Railway Company v. Nope Chand 


Magniram 434 
Complete packages, meaning of—Packages, contents of, loss of —Risk- 
note, Form H ; see Railway Company, liability of ... sa m 142 


Compromise ddcves—seical Tenancy Act Secs. 29,74, 147A, ry ae ee 
ment—Rent in kind—Illegal cess—Record of rights, entry in—Presumption 
rebutted, 

In the record of rights, the rent which was payable in kind was stated to be one 
half of the produce. Ina suit subsequently brought, the landlord claimed more than 
a half share of the prodace, the tenant did not resist the claim. In fact, the common 

case ofboth the parties was that for a long series of years, thetenant paid rent to 

the landlord at the rate alleged and they jointly prayed that a decree might be drawn 
ud in the terms of the petition of compromise filed by them: 

Held, that a decree could be drawn up in accordance with the terms of the com- 
promise, as neither section 29 nor section 74 of the Bengal Tenancy Act governed 
the matter. 

The quantity of produce in excess of a half share admitted by the tenant to be 
payable, was not an illegal cess within the meaning of Section 74 of the Bengal 
Tenancy Act; it was paid as part of the rent, though the landlord used to pay certain 
officers their salaries from the excess quantity of produce thus received by him from 
the tenant, 

Section 29 of the Bengal Tenancy Act deals with the case of enhancement of 
money rent of an occupancy raiyat and not of rent in kind. 

Heid also, that section 147B of the Bengal Tenancy Act did not.apply as 
the presumption of accuracy which attaches to an entry in the record-of-rights, 


was rebutted in this case. Fagl Imam v. Sukor Mahton ... 333 
Concurrent findings of fact—No evidence to a i a anding —Devsion 
af law; see Registration ssi sis .. ua 484 


Conjugal rights—Restitution——-Mahonedan marriage. 
Before a Mahomedan husband can succeed in a suit for restitution of 
conjugal rights, he must establish that there was a valid marriage, in other 
w ords, that the requirements of a valid marriage had been in ii with. 
Hanu Sheikh v. Jurro Sheikh is 246 
Consent of parties, effect of -Remand order—District Judge to ey and nd 
to transfer the suit—Transfer of suit by District Judge; see Transfer of case 408 
Consolidated rent—Husks, value of—Cesses—PlaintifPs conduct; see 
Abwab ar eee ob re fee ots 409 


> + 
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Consolidated rent—Presumption under sub-sec.(6) of section s2 of the 


Bengal Tenancy Act—Area; see Rent, enhancement of vee oes 
Construction; see Hindu Will un ove ees Sa 
Construction of Statute ; see Limitation... aes | ve 


Contemporaneous Act—Payment of purchase EE execu- 


tion of ; see Sale oan aoe Fid sah Be eee, 
Contract of one tenancy, whether indicative of the nature of another— ` 


Contract similar in respect of some lands in the village—Custom ; see 
Different tenancies in a village on P agé 
Contract Act, Sec. 25—Document -must contain promise to NE, A 
barred debt— Writing showing merely balance due ; see Limitation ; 
Contract Act, Sec. 69—'Interested in payment of nioney’==Pakal taluk ad- 
vertised for sale—Decree against some of the putnidars—Durputnidar 
depositing to avert execution sale—Durputnidar in apprehension that his 
interest was in danger ; see Contribution, suit for ... nee eee 
Contract Act, Sec.. 6g—‘Interested in payment of money’—Reversioner 
paying under section 310 A of the Code of Civil Procedure of 1882 for 
reversal of execution sale-—Rent decree against Hindu widow—Property, 
other than defaulting tenure, sold ; see Voluntary payment... oes 
Contract Act, Secs. 69, 7o—Payment ; see Contribution, suit for 
Contract Act, Sec. 7o—Putni taluk advertised for sale~~Decree against some 
of the putnidars—Durputnidar depositing to avert execution sale-—~Payment, 
not gratuitous—Putnidars enjoying benefit of payment ; see ones 
suit for s eee eee tes 
Contractual obligation of subordinate holders—Re- asah by Govern- 
ment, effect of—-Settlement with original temporary settlement-holders ; 
see Temporary settlement ... eon oes ka 


525 


8o8 


Contribution, suit for—Patni, sale spe Kan against some of the patnidars— 
Bengal Tenancy Act (VIII of 1885), Secs. r71-——Durpatnidar, deposit by—Contract 
Act (IX of 1872), Secs. 69, 70-——‘Interested in payment of money’ = Lawfully’ — 


Durpatnidar’s suit on statutory mortgage—Money decree, if can be passed. 


Per curiam; A durpatnidar is not entitled to make a deposit under section 171 
of the Bengal Tenancy Act to prevent a sale in execution of a decree obtained by the 
zemindar against some ofthe patmidars But he is interested in making payment 
within the meaning of section 69 of the Indian Contract Act, if at the time, when the 
payment was made, the whole taluk was advertised for sale and he was under a dona 
fide apprehension that his interest was in danger. As the payment was not made 
gratuitiously and the patnidars enjoyed the benefit thereof, section 70 of the Contract 


Act is also applicable. 


Obiter. Whether the payment was made within the terms of sections 69 
and 70 of the Indian Contract Act, depends upon the circumstances of each indivi- 


dual case- 

Per Mullick F. Obiter. A Court is not debarred from giving a money 
decree to a person depositing money under section 171 of the Bengal .Tenancy 
Act, although the suit be on a statutory mortgage only, Khetra Nath 

Roy v. Mahomed Uzir Muktear sie 


Co-sharar, letting out by one—Jungle and waste land—Lessee in possession 


for more than 10 years without any objection from other co-sharers—Land_ 


reclaimed—Acquiescence ; see Landlord and tenant ane eg 


535 


Ar 
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Co-sharer, sole occupation by one, If an ouster of other co-sharer ; see Tem- 


porary injunction ee oes 47 
Co-sharer, sult by, maintainability Saar of WOES ai 
Relief Act, sec. 9 ; see Possessory suit ... s. coe 117 


Go-sharer in exclusive possession, if can build ; see Tempoa injunction ... 47 
Co-sharer in sole occupation, if can change the nature of his possession ; 
see Temporary injunction 5 ow ves 47 
Co-sharar landlord--Resumption of ehiteehs tenure 2 Government—Settle- 
ment with Zemindar—Settlement by Zeminder—Quit-rent to ghatwal pay- 
able by Zeminder—Consolidated rent payable by lessee; see Ghatwali 
tenure.. wes 5. vee 324 
Üorharor landlord, purchase: “by ated si a before WE Non: 
transferable occupancy erty possession; see Occupancy 


holding owe 400 
Co-sharer’s right © share in ‘the benefit acquired y lambardar—Derêliet 

land ; see Lambardar eee wee 202 
‘Costs of process ’—Act VIH (B.C.) of 1865, Sec. G= Decree holder not in- 

curring any cost for issue of writ of attachment or sale proclamation; see 

Under-tenure se oa vee = 388 
Court, if can pass money daS on statutory nganeh 

Tenancy Act, sec. 171; see Contribution, suit for ... ses 525 


. Gourt subject to appellate jurisdiction of High Court—Indian High Courts 


Act, Sec. 15—~Court of Sub-Depaty Collector in Sonthal Parganas—Rent- 

suit valued less than Rs, 100 ; see Revision. cipal er ae 204 
Court-fee—Court-fees Act (VII of 1870), Sec. 7, cl. (V), Sub-cls. (a), (c) and (d)— 

Ghatwali Mahals, part of —Ejectment, suit for—Land forming part of an estate 

paying revenue to Government. 

A plaintiff cannot avail himself of sub-clause (a) of clause (V) of section 7 of the 
Court-fees Act, unless he brings his case strictly within its terms, and for that purpose 


` the determining factor is the land in suit and not a larger property in which it may 


be included. 

Before a party can successfully rely upon sub-clause (c) of clause (V) of section 7 
of the Court-fees Act, he must establish that the land in suit pays no revenue perma- 
nently or temporarily settled thereon, or has been partially’ exempted from such 
payment or is charged with a fixed payment in lieu of such revenue. 


The property iu suit which consisted of five Ghatwali Mahals was included in an 
aggregate of fifty-two Ghatwali Mahals for which a sum of Rs. 16,183 was annually 
payable as Sadar Jama. No apportionment of this sum was made with reference to the 
several tenures. It appeared from the Collectors Register that a sum of Rs, 22,494 
was collected by Government from the fifty-two Ghatwali Mahals, out of which the 
Government retained a sum of Rs. 16,183 on account of Sadar Jama and paid the 
balance to the zemindar within whose estate the Ghatwali land was originally 
comprised. Thecollections from the five Ghatwali Mahals in suit amounted to 
Rs, 3,148-12-8p : 

Held, that sub-clause (d) and not sub-clause (a) or (c) of clause (V) of section 7 
of the Court-fees Act was applicable and the value of thes ubject-matter was the 
market value of the land. 

- That the sum of Rs. 3,148-12-8p. was not revenue payable in respect of those five 
Ghatwali Mahals, 
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Court fee—(Conid.) 

That even if the disputed land was deemed part.of a dening agin 
estate, it was not recorded in the Collector’s Register as separately assessed 
with revenue, within the meaning of sub-clause (a) of clause (V) of 
section 7 of the Court-fees Act. Chandra Narayan Singh v. Asu- 

tosh Deo ws 342 
Court-fea—Suit for injunction—Under-valuation—Arbitrary valuation—Plaint, 
return of-—~Civil Procedure Code (Act V of 1908), Sec. rr5—-Refusing to exercise 

Jurisdiction. . 

A suit can be entertained only by the Court in which it is instituted and the. 
Court refuses to exercise jurisdiction when it returns the plaint for presentation to 
another Court. 

Where the substantial relief claimed is an injunction to restrain the defend- 
ants from interfering with the plaintiff in the management of the property, the 
suit is for an injunction and the court-fee to be paid on the plaint is according 
to the amount at which the relief sought is valued in the plaint. It is not open 
to the plaintiff in a suit of this description to put an arbitrary value on the 


relief which he seeks. BEohendra Sundar Thakur v. Dinabandhu 


~ Thakur a 15 
Court-fees Act, Sec, 7, cl. (V)—Tenant, suit by, against landlord—suit for 
possession ; see Jurisdiction --- vee ose oo 418 
Court-fees Act, Sec. 7 cl. (V) Sub-cl. (a), applicability of—Land in suit; 
see Court-fee sis wee sis oor 60. 342 


Court-fees Act, Sec. 7 cl (V) Sub-cl.(c), applicability of; see Coube we! 342 
Court-fees Act, Sec, 7 cl. (V) Sub-cl.(d)—Ghatwalı Mahal, partof-—Suit for 


ejectment—Value of subject-matter; see Court-fee .., san 349 
Court-fees Act, Sec. 19 H. (4)—Six months’ limitation, ick runs; see 

Inventory ses oe NY 136 
Court of Wards Act, Sec. 48, if Gaida the provision of Civil Paedah 

Code as to attachment and sale; see Decree, execution of ose "406 
Courts established under the Bengal Civil Courts Act and Courts AE 

under the Sonthal Parganas Act, difference between ; see Revision bes 294 
Court's inherent power ; see Sale certificate, neh Anané of sis vee 209 
Court's inherent power—Preseryation of accuracy-of record; see Record-of- 

rights sea we a51 
Court's power—Unpaid inch cee money erered to be brought A Court— 

Application by subsequent purchaser from vendor; see Sale 146 


Court’s power to order taking down building—Substantia! portion of, building, 
erection of—Defendant aware of institution of suit and application for injunc- 


tion ; see Temporary injunction one sa NY 47 
Criminal Procedure Code, ap plicibility of, to trials Hades Bengal 

Excise Act ; see Excisable article ‘ne = 5 
Oriminal Procedure Code, Sec. 133, Scope ope ses Question for Civil 

Court oes NYA gak KA 631 
Criminal Procedure Code, ‘Sec 145, cl (4)—Absence of proof of posses- 

sion—Defective exercise of jurisdiction ; see Jurisdiction sy DN 386 
Criminal Procedure Code, Sec 233—Trial as Summons case ; see Excis- 

able article pi — 53 


Criminal Procedure Code, Sec. 235—Trial for more than one offence— . 
Same transaction—Excisable article seized and brought into Court—Bottling 


G 


658 THE CALCUTTA LAW JOURNAL. (Vox. XIX. 


Criminal Procedure Code—(Contd.) 

excisable article--Possessing excisable article—Selling various other 

articles not brought before Court—~Attempting to render denatured spirit 

fit for human Consumption ; see Excisable article ‘les axe 
Criminal Proceedings—Special leave to appeal to Privy Council—Irregular 

proceedings—Misdirection of jury—Misreception of evidence ; see Practice 107 
Damages, Suit for—Burden of proof—Loss of goods-—-Goods, consignment 

of—-Risk-note, form H—Non-delivery ; see Railway Company, liability of 142 
Dandidari right—Assignment—Personal vight—Estoppel—Licensee accepting and 

acting under, tf can question licensor's title. 

There is nothing illegal or contrary to public policy in the Government allowing 
a market to be held on its land, and taking measures to restrict the admission of 
brokers. The broker who receives a license, authorising him to exercise his calling 
in the market, cannot force himself upon any seller or purchaser; he is at liberty to 
enter the market and to exercise his calling, if any body should employ him. 

The fact that the right of dandidari (ie. the right of negotiating the sale of paddy 
and other produce ina market place and receiving as remuneration for his services 
acommission from the seller and the buyer who may choose to employ him) is 
granted by Government to the highest bidder affords some indication that the 
personal element does not enter into consideration when the grant is made, The 
fact that such right is frequently transferred and the transferee is allowed to exercise 
the right under the licensé in the same manner as the transferor shows that the right 
is not a personal one, 

The rule of estoppel which binds landlords and tenants, mortgagors and mort- 
gagees, bailors and bailees, applies to employees and contracting parties generally, 
who cannot accept the benefit of the contract, and yet when called upon to perform 
their duties under it, repudiate it as made without right or as otherwise wanting in 
force, provided the contract js not actually in violation of law or wholly void. The 
assignee or the licensee of any right, accepted and acted under, is accordingly estopped 
to deny the authority from which the right proceeds. ee Jena v. Arjun 


53 


313 
Dandidari right, if personal right; see Dandidari right or we 313 
Darmakurrari right—Recorded as putnidar ; see Record of rights eas 29 


Dasturat—Right to receive profits—Estate transferred ~ Right having legal origin— 
Enjoyment, hereditary—Interest in immovable property—Limitation Act (XIV of 
1859)—Limitation Act (XV of 1877),Sch. II. Art.191-—'Refusal—Burden of proof. 
A proprietor may reserve to himself a right to receive a portion of the profits, 

although the estate itself is transferred to other persons. 

A right vested in the proprietor of a specified estate to receive certain sums of 
money periodically from the proprietors of other estates in their character as sch 
which has a legal foundation and of which the enjoyment is hereditary, and the liability 
to make the payment whereof is not personal but one which attaches to him into whose 
hands the estate may pass, ls an interest in immovable property. A suit to recover such 
an interest should be brought under the Limitation Act of 1859 within twelvo years 
from the time when the cause of action arose, and the cause of action would arise 
upon the denial or refusal of the right. 


The expression ‘refusal’ in Article 131 of the Second Schedule of the Limitation 
Act of 1877 implies a previous demand, 


When the plaintiff asserts that there has been no demand and refusal 
within twelve years of the commencement of the suit, the burden is cast upon 
he defendant to establish that the plaintif did make a demand and that the 
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Dasturat—(Contd.) 
defendant did refuse. Hem Chunder Chowdhury v, Atul Chunder 
Chakrabarti we 118 
Debt, right to, when can be effectually transferred ; see Promissory note «4. 3935 
Decision based on evidence not on the record ; see Second appeal we SAT 
Decision of an arbitrator, when can Weituestioned see Arbitration 494 
Decision of law—No evidence to support a Grogan Oreos findings of 
fact ; see Registration sis os ; 484 


Declaratory suit-—Civil Procedure Code (Act XI y of 1882), Sec, 317-—'Cortified 
purchaser’—Transferes from certified purchaser, if can plead a bar under that 
section-—Fraudulent purpose carried out—fudgmentacredstor. 

The expression ‘certified purchaser’ in section 317 of the Code of Civil Procedure 
of 1882 is to be strictly construed and does not include his successor in title, j 

A transferee from a certified purchaser cannot plead section 317 of the Code of 
Civil Procedure of 1882 as a bar to the suit by the auction-purchaser brought subs- 
tantially against him for declaration of title to land and for confi rmation of possession. 

An execution-creditor is entitled to defeat a suit by a judgment-debtor 
purchaser against the’ transferee of the certified purchaser, by proof that the 
fraudulent purpose has been achieved, Misakar Das v. Bairagi °Bamal 330 
Declaratory suit—Civil Procedure Code (Act XIV of 1882), Sec. 332, order under— 

Limitation Act (XV of 1877), Sch, lI, Arts 12, 13, t4—~Limitation Act applicable at 

the time of institution of suit. ~ 

Article 11 of the second schedule of the Indian Limitation Act of 1877 does not 
apply to suits by persons against whom an order has been passed under section 33a 
of the Code of Civil Procedure of 1882. 

A plaintiff in bringing a suit under the last paragraph of section 332 of the Code of 
Civil Procedure, seeks a declaration of his title to the property , it is not necessary for 
him to have an adverse order set aside or altered within the meaning of Article 13 of 
the second schedule of the Limitation Act. The order under that section is not one 
made in a proceeding other than a suit, 

A suit under the last paragraph of section 332 of the Code of Civil Procedure is 
not a suit to set aside an order of an Officer of Government in his official capacity 
within the meaning of Article 14, Schedule II. of the Limitation Act, as the order 
under that section was made by a civil Court in the exercise of its jurisdiction. 

A suit is governed by the provisions of the statute of limitation in force at 
the time of its institution and not by the provisions of a subsequent statute 
which comes into operation during the pendency of the suit. Manla Baksh 


v. Bhaba Sundari Dasya e 187 
Declaratory suit—Execution sale invalid—Deposit made by unregistered 
purchaser of a transferable under-tenure , ses Under-tenure ve 388 
Decrees, adjustment of Application not reciting terms of adjustment—Civil 
Procedure Code (1908) O. 21. R. 2 Sub-R. (2) ; see Execution proceeding .. 123 
Decree, capable of execution—Decree appealed from—-Order in Council | 
dismissing an appeal for non-prosecution ; see Decree, execution of jee 626 


Decree, execution of—Decree against firm—Suit against firm—Nomes of partners 
not disclosed in plaint—-Application for service of suminons on certain person as 
partner-—Service—Kepresentation made at the time of service, legal effect of— 
Refusal to accept--Service on outer door of firm ofice—No written notice as to 
capacity in which summons was served—Service, individual—Person served, duty 


. 
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ecree—(Conid,) 

of —Civil Procedure Code (Act V of 1908), Sec. 47,0 5 R. 17, O. 21, Rr. 40 Sub-R. 

(r), 50 Sub-R. (1) (6), O. 30 Rr. 3, 5, 7,8—Appeal—Final order. TEE 

Per curiam: À suit was instituted against a certain firm. The names of the 
partners were not disclosed in the plaint. An,application was made by the plaintiff, in 
which it was prayed that the writ of summons inthe suit might be served on B as 
partner of the firm ; this application was allowed. The summons, was handed to B 
at the place of the business of the firm and hå was asked to receive inthe name of his 
masters. When he refused to give a receipt, the summons was affixed to the outer door 
of the place of business. The plaintiff obtained a decree and the decree as drawn up 
was agaisnt the firm. An application for execution was then made against B as partner 
of the firm, and an order was passed for issue of warrant of arrest against him : 

Held, that it was open to the decree-holder to proceed with execution against B 
under O. 21, R. 50, Sub-R. (1), Cl. (c) of the Code of Civil Procedure. 

. That the legal effect of the service of summons upon him without the prescribed 
notice under Rule 5 of Order 30 of the Code of Civil Procedure was service upon him 
in his capacity as partner and the only method by which he could contest his liability 
as partner, wasgby appearance under protest in accordance with Rule 8 of the said 
Order. ‘That when he failed to appear, it was open to the decree-holder to proceed 
with execution against him. 

The object of notice under Rule 5 of Order 30 of the Code of Civil Procedure as to 
the capacity of the person served is to remove the possibility of dispute as to the 
character in which a particular person has been served. If there is a notice in writing, 
the person served is apprised of the character in which he is sought to be made liable. 
The notice may intimate to him that he is served as a partner or that he is served 
merely as the manager or that he is served in a two-fold capacity, namely, both as a : 
partner and asa manager. The Legislature intended not merely to raise a rebuttable 
presumption as to the character in which he was served, but to lay down definitely the 
legal effect of the service. 


That there was good service under Order 5, Rule 17 of the Code of Civil Proce- 
dure. 

Held also, that an appeal lay under section 47 of the Code of Civil Procedure. The 
order was essentially a decree as it determined a question relating to the rights and 
liablities of the parties with reference to the relief granted by the decree. 

The fact that the judgment-debtor could avail himself of the provision of Sub-Rule 
(1) of Rule 40 of Order 21 of the Code of Civil Procedure, did not alter the nature of 
the order passed by the Court. 

Per Mookerjee $.—Rule 3 of Order 30 of the Code of Civil Procedure defines the 
two alternative modes of service of summons in a suit instituted against a firm, The 
first mode is by service upon one or more of the partners. The second mode is by 
service upon the person who has the control or management of the business. If 
service is effected in either of these modes in accordance with law, there is a good 
service upon the firm as a corporate entity, and it is immaterial whether all or any of 
the partners are within or without British India, But there is a fundamental difference 
in the result of the two modes of service. In the case of service upon a partner, there 
-isa good service not only on the firm but also upon the partner personally, which may 
render him liable in proceedings in execution to the extent stated in Rule 50 of Order 
ar of the Code of Civil Procedure : on the other hand, if there has been service upon 

a person who has the control or management of the business but is himself not a 
edrtner, although there is good service upon the firm, there is no individual service upon 
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Decree—(Conid.) 
any of the partners. In this latter case, however, the decree-holder is entitled to 
proceed under Sub-rule (2) of Rule 50 of Order a1 of the Code of Civil Procedure. 

Per Beachcroft ¥.—Sub-rule (2) of Rule so of Order 21 of the Code Civil Procedure 
is only applicable in the absence of the conditions in Sub-rule (1). 

Rule 7 of Order 30 of the Code of Civi? Procedure is to be read subject to Rule 5 
and contemplates only a case where service is on a manager and not a case where the 
person served is deemed to be served as a partner, 

Qucere—Whether a person who has refused to accept service of a summons can plead 
that he was in fact served in one capacity and not in another. Baishueb 

bi Charan Saha v. Bank of Bengal is 581 
Decree, execution of-~Limitation—Indian Limitation Act, (XV of 1877), Sch. IT, 

Arts., 179 and 180—Order of His Majesty in Council dismissing an appeal for want 

of prosecution—Such an order is not an affirmance of the decree appealed from- 

Decree nisi for sale—Application for an order absolute for sale—Code of Civil 

Procedure (Act V of 1908), would not revive a right already barred before its passing. 

An Order of His Majesty in Council dismissing an appeal for want of prosect- 
tion is not an order of His Majesty in Council within the meaning of Art. 180 of Sch. 
I of the Indian Limitation Act. 

An order in Council dismissing an appeal for want of prosecution is not an order 
adopting or affirming the decision appealed from, and, therefore, when such an order is 
made, the only decree capable of execution is the decree appealed from 

Where aright to enforce a decree isi for sale, madein a suit on mortgage, had, 
before the passing of the Code of Civil Procedure, 1908, become barred by Art. 179 of 
Sch, II of the Indian Limitation Act: 

Held, that no ee of the Code would operate to reviveit. Chandhri 

Abdul Majid v. Jawahir Lal as 626 
‘ Decree, execution of—Property in the hands of the manager if attachable—Court 
of Wards Act, Secs. 23, 234,24, 48, 51, 60, 60A. 

Section 48 of the Court of Wards Act does not contro! the provisions of the Code 
of Civil Procedure as to the attachment and sale of property in execution of decrees. 

Per Richardson ¥.— All that Section 48 of the Act does, is to lay down instructions 
for the guidance of the manager in the due course of management and as to 
the order in which the ward's liabilities are to be satisfied out of the free 
funds at the manager's disposal. Upendra Nath Sen Hoy Choudhury 

v. Bimala Kanta Sen Roy Choudhury we 406 
Decree of a Court having no jurisdiction—Mortgage a ka having 

no jurisdiction to mortgage , see Registration “ee or 484 
Decree, prior, propriety of, when can be aka, ses Suitto set 

aside decree sis nee any ive cee 457 
Decree, to set aside, application Detendänt, non-appearence of, on 

adjourned hearing—Civi] Procedure Code, O. XVII R 2: see Exparte 

decree ee a ws 838 
Decrees Ag E ETATE, R E see High Court, power a xe 
Decree-holder’s remedy in case of mistake in drawing up schedule of attach- 

ed property—Misdescription ; see Execution proceedings ees “ns 161 
Decretal amount, acceptance of—Landlord and tenant ; see Res judicata ... 244 
Deed of gift—Burden cf proof—Proof, nature of ; see Pardanashin lady ... 172 


Deed of gift, proof and validity 3 of, executed by Pardanashin lady ; see 
:  Pardanashin lady aas 172 


eae ewe - ere 
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Deed of gift executed by pardanashin lady—Independent advice; see 


Pardanashin lady... 172 
‘Deed of gift in favour of one holding fican elat onship indie sia 

affirmative proof of ; see Pardanashin lady ove 172 
Defendant, non-appearence of, on adjourned hearing-—Procedure—Civil 

Procedure Code, O. XVII R. 2; see Exparte decree 535 


Delivering company, if Halea to through-booked foia, 
transmission of, by two companies—Indian Railways Act, sec. 80 ; see Com- 
pensation, suit* for sis nes sid a san. ATA 

Deuivery, requirements of ; see Promissory note ies wie are 335 

Delivery without ehdorement ‘Transfer, if valid ; see Promissory note ... 335 

‘Denatured Spirit’—Hengal Excise Act Sec. 2 (6) , see Excisable article... 53 

Deposit sufficient or not— Mixed question of fact and law—Second appeal; 
see Under-tenure ... m T oe 388 

Different tenancies in a ig aapa) of one tenancy, isthe indicative of the 

nature of another, 
The mere circumstance that the contract of tenancy in respect of some lands 

ina village was of one description does not necessdrily indicate that the contract 

was of the same description in respect of different lands in the village held by 

other tenants. The position may be different if it is shewn that all the lands 

were subject to the same custom. Raja Kamaleshwari Pershad 


Singh v. Ramhari Singh we 348 
Dilution of denatured Spirit with water, Sn aa a ’— 
Bengal Excise Act, sec, 2 (15); see Excisable article a 53 


‘Directly and Substantially in issue’—Civil Procedure Code ( 1909), sec. 11— 
Rent suit—Decision of aran suit for title, if maintainable ; 


Res judicata wee one oon eee 457 
Disclaimer—Tenancy, Gang jalin of—Denial of iandiord's title ; see 

Ejectment wee one vee vee eae 77 
Disclaimer, what is; see Bike bits uei oe és 77 


Distribution, period of—Absolute gift—Gift over, conditional upon 
happening of death without leaving male issue of one of the nee ; see 
Hindu will ae bts 563 

District Board dye-laws, neemeni E E en land claimed by 
District Board to be road-side land—Prescriptive right for taking earth whether 
acquired by long possession—Dispute of a civil nature—Conviction, if sustainable. 
The accused were convicted by the trial Court for infringement of the Dis- 

trict Board Bye-laws by encroaching upon and cultivating land which was claimed by 

the District Board to be their road-side land . 
Held, that the mere fact that the land in question had been in the possession 

of the District Board for a long time, and the District Board officials had been 

taking earth therefrom all along for the repair of the road, did not establish a 

right by prescription, and sucha right was a matter which the District Board 

ghould establish in a Civil Court ; and as such the accused could not be crimi- 

nally convicted for taking steps by cultivating the land to assert their right to 

it and prevent civil trespass. Jadu Ghose v. District Board of 

Murshidabad we 635 

District Traffic Superintendent, notice on, if sufficient—Goods, loss of— 
Compensation, claim for-—Railways Act, secs. 77, 140; see Railway 
Company oes vue ose as ae sie 180 


VoL. AIK.) INDEX OF CASES. 66.3 ' 


Document, ambiguous—Interest, if pave “monthly or annually ; see Evi- 
dence, exclusion of os 7 tes uss aay 66 


Document, unregistered, reducing eat —Regitered Kabuliat ; see Mining 
lease ... NY sas + eee ese wes cee 05 
Document of title—Receipt for siete ts s receipt—Carriage by inland 
waters—Shipping Company ; see Transfet of; Property Act sec. 137 ves 265 
Durputni, if annulled—Putni Sale~—Putni Regulation, Secs. 3 II, 15; see 
Auction-purchase tes n ose ih = 360 
Durputnidar depositing toavert ‘execution sale—Putni talik one for 
sale—Durputnidar in apprehension that his interest was in danger—Inter. 
ested in payment of A Contract Act, sec. 69; see Contribution, 


suit for oer oes waa eee 525 
Durputnidar, if can dipa pease beatae some of the epee 
Tenancy Act, Sec. 171 ; see Contribution, suit for ... oa 525 


Easement—Surplus water, use of-—Surplus water passing or defendants’ 
land and across the land of other owners—Defendants’ right to use wholly for 
their own purpose, 

Easement exists for the benefit of the dominant’ tenement alone and the servient 

“owner acquires no right to insist on its continuance or to ask for damages in its 

abandonment. 

The plaintiff and the defendants were neighbouring owners of land. Towards the 
west of the land of the ‘defendants, there was a pathway by which water passed during 
the rains, through a channel on the land of the defendants and across the land of 
other neighbours, to the land of the plaintiff. The water was the surplus rain water 
collected on the land of the adjoining owners : 


- Held, that as the plaintiff did not establish that he had any right to the “use 
of the surplus water before it reached the land of the defendants, the defend- 
ants were entitled to use it wholly for their purposes as soon as it reached 


their land. Bimolanand Chakrabarti e. Chandra Kant Chakra- 


£ 


barti “ bor 45 
Easement, right of—Tenements, not contiguous—Channel across the public way; 
see Prescriptive right to discharge water eee cai ide 42 


Ejectment—Disclaimer, what is—Adverse possession of limited interest. 

A disclaimer must be a renunciation by the party of his character of tenant ejther 
by setting up a title in another or by claiming title in himself, 

A mere renunciation of tenancy without denial of the landlord’s title, though it may 
operate as a surrender, cannot amount to a disclaimer. 

Where in arent suit, the tenant defendant repudiated the plaintiffs allegations 
that there was some land recorded in his name in the books of the plaintiff and that 
he had paid rent in respect thereof and asserted that there was no relationship of 
landlord and tenant between the plaintiff and himself in respect of such land. 

Held, that such allegations were not a disclaimer of the title of the landlord and 
did not terminate the tenancy. 

There may be adverse possession in respect of a limited interest. in land; | 


- 


Protap Narain Mukerjee v. Biraj Dasi ves eve 97. 


b, 
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Bjectmoent—Sale ty unregistered deed—Property valued more than Rs, 100— 
Transfer of Property Act (IV of 12882), Sec. 54—Subsequent sale by registered 
document—Notice of prior purchase—Equity. 

The defendants second party executed an unregistered hobala with respect. to 14 
bighas of land in favour of the defendant first party and received Rs. S00, the 
purchase money. In the following year, while the defendant first party was in 
possession of the property, the defendant second party sold 40 bighas of land including 
the above-mentioned 14 bighas, to the plaintiff by a registered kobala, the latter 
‘knowing at the time, of the formertransactton. The plaintiff sued to recover posses. 
sion of 14 bighas : 

Held, that the plaintiff was not entitled to recover possession, - Pucha 

Lal v. Kunj Behari Lal Mondal a 213 
Ejectment—Settlement, allegation of-—Rent, non-payment of—~Adverse possession— 

Tenancy — Licenses., 

In a suit for possession of land, brought against an alleged tenant, who is really 
a trespasser, the defendant may set up a case of tenancy and also raise the issue of 
limitation. 

But where the defendant not only does not repudiate but expressly admits ` 
plaintiffs predecessor’s title and alleges settlement from him, his possession | 
can never be adverse to the extent of the entire interest of the owner; 
if, as a fact, he never obtained a settlement, he may acquire the status 
of a tenant or licensee by the assertion of such limited title and possession 
in that character for the statutory period, and his possession will be that of 
a person who had actually obtained a settlement from the owner. Ifhe is 
regarded as a tenant, the question arises whether the tenancy is terminable, 
and, if terminable, whether it has been legally terminated. If, on the other 
hand, he is a licensee, the question arises, whether ir is a bare license 
revocable at the will of the grantor upon a reasonable notice or a license 
coupled with a grant and consequently irrevocable, or a license on the 
taith whereof works have been executed and which may be revoked only upon 
payment of compensation to the licensee. Moti Lal Rai v: Kalu 

Mondar e 32I 
Ejectment—Settlement of alluoral land by trespasser—Raiyat bonafide taking 
settlement. 

The ptinciple that a tenant who enters upon a land and holds under a 
de facto proprietor bona fide, is entitled to be treated as a raiyat, although the 
de facto proprietor subsequently turns out to be not the real owner, is applicable 
quite as much to firm land as to alluvial accretions. Rajendro Nath Roy 


v. Wanda Lal Guha Sarkar SOS 
Ejectment, suit for—Ghatwali mahal, part of—Value of deca 
Court-fees Act, Sec. 7 cl. (v.} Sub-cl. (d), see Court-fee ie 342 


Ejectment, suit for—Non-transferable holding, transfer DE ee ae in 
possession for more than 13 years—Rent, receipt of, from transferee as 
marfaidar;see Tenancy... sl 62 

‘Ejectment, suit for—Unauthorised sale of a plot within the halding—Recognition 
by landlord, effect of. 

A certain holding within which the disputed land was situate, belonged equally to 
. two persons Aand B. A sold the whole plot to the plaintiff. Subsequently B sold 
half of it to the defendant. The plaintift’s purchase was recognised by the- landlord ; 
that of the defendant’s was not recognised: 
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Bjectment—(Contd ) 

‘Held, that the transfer in favour of the plaintiff, if effective at all, operated to the 
extent of the half share. 

That it was not competent to the landlord to recognise the plaintiff to the 
detriment of the defendant. Sheikh Sanoo v. Myhammad Sabsd .. 463 
Ejectment, suit for, by non-occupancy raiyat—Cause of action accrued 

more than 2 years before — Tenancy Act, Sch. III. Art. 3 


~ as amended; see Limitation ... na sa $49 
Hjeotment in execution—Which Court “has power—Sellable PANE see 
Revision oon ane ves sue sne 29-4 


Endorsement, delivery EENE if valid; see Promissory note ... 335 

English rule of construction, why inapplicable 66 Hindu Wills ; see Will- 
Construction a “ aa "369 

Entry in record of right pane as derasa Perganna Settlement 
Regulation, Sec. 25—Burden of Pecan. Act, Sec. 44—Fraud; see 


Record of Rights... eee soe dee 29 
Equitable assignment—Promissory fio transfer KE without 

endowment ; see Promissory note ous vee ae ene 335 
Equitable lien of purchaser, when arises ; see Sale ... ji - as - 146 
Equitable lien of vendor, when arises; see Sale ss a 5 U 146 
Eguiteble set off; see Settled account, re-opening of ove see 1.54 
Erroneous decision on point of law, if operates as res judicata; see 

Res judicata ave s 34 
Estoppel—Adjustment not duly certified Civil Procedure Code (1908) 

O. a1, R. aaSub-R (3) ; see Execution proceeding ... oes 123 
Estoppel—Employer and employee—Assignee accepted and aed under— 

Authority, denial of; see Dandidari right nee an 313 


stoppel—Several parents in favour of one E on N RR mort- 
gage, if maintainable— Sale, private, in presence of mortgagee—Mortgagee, duty 
of, as to disclosure—Misrepresentation, 
_ Where a mortgagee holds two mortgages on the same property executed by the 
same person he cannot maintain a suit to recover the sum due on the latter mortgage 
only by sale of the property subject to the prior mortgage, that is to say, the decree 
obtained by the mortgagee in the first suit precludes him from any further lien upon 
the property brought to sale. 
A, a holder of two mortgages over the same property, obtained a decree on his 
second mortgage, and in execution of that decree purchased the property himself and 
_obtained possession thereof. The mortgagor thereupon made an arrangement with 
P ta sell to him a portion of the mortgaged property, and A was present at the 
-negotiation for sale, and received a portion of the purchase money in satisfaction of his 
decree, and the sale was set aside. Upon a suit having been brought by A on his 
first mortgage for enforcement of the mortgage security : 
Held, that A was guilty of misrepresentation, inasmuch as he was bound as a party 
to the sale transaction to disclose to P the fact that he had a prior mortgage upon the 
property, and as such he could not attach the property in the hands of P. Atab 


Pramanik v. Arif Tarafdar me 590 
Eistoppel, doctrine of, if can be invoked to nullify an express statutory provi- 
sion ; see Execution proceeding ee eos aes jae 126 


“Bvidence—Intenion—Surrounding circumstances~~Maintenance allowance 
a! Aulad ’—'Khandan’—Legitimate children ; see Hindu Law—Will aa 297 


H 


at 
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Evidence, admissibility of—Former sheets signed in blank by enue other 


than testator—Will, if genuine ; see Will, execution of 6 eve 165 
Evidence, admissibility of—~Sale certificate, terms GE KAGEN to contra- 
dict; see Sale certificate... isi ii 182 


Evidence, exclusion of—Ambiguous Pe ae upas payable, whether monthly 
or yearly-~Intention of parties—Previgus transactions or customs of goli da 
Evidence Act (I of 1872), Secs. 92, 93. 

Under Sections 92 and 93 of the Indian Evidence Act, oral evidence is not, 


admissible to show the intention of the “parties at the time of the contract; the 


intention is to be gathered from the language used, by them in the instrument. 

Evidence of previous transactions between the parties or of the customs of the 
country may be admissible for a limited purpose. 

A kabuliat recited that interest would be paid by the tenant upon rent in arrears 
at the rate of one anna per rupee. “It did not expressly state whether interest at this 
rate was payable monthly or annually: ` 

Held, that under the provisions of sections 92 and 93 ofthe Indian Evidence Act, 
evidence was not admissible to show that at the time the parties entered into the 
contract of tenancy they agreed that interest would be payable at the rate of one 
anna per rupee per mensem, P aa Chandra Saha v. Mohammad Ali 


Sarkar ‘as 66 

Evidence of customs of country, i what purpose admissible ; see Evidence, 

exclusion of aK “ oe ‘Ke 66 
Evidence of previous TEN S Bahni the parties, for Aint purpose i 

admissible ; see Evidence, exclusion of ... ’ eet ww» «66 
Evidence io contradict terms of ie certificate, if admissible - ; see Sale 

certificate aes rr oes 182 
Evidence to prove NELA in area let gak Reide Kabuliat : see 

Mining lease awe y je se 95 
Evidence Act, Sec. ae Relevant admission—Proof abani ; see 

Admission Pes . T 1 
Evidence Act, Sec. NE sihan can be set aside on the ground of 

fraud ; see Suit to set aside decree aoe sie we 457 
Evidence Act, Sec. 93—Kabuliat—Evidence to prove dai in area 

let out ; see Mining lease... es sit one 95 
Evidence Aot, Sec. 92—Kabuliat —Extraneous evidence; see Mining ` 

lease .. . ees T uws 95 
Evidence Act. Sais: 92, sao KD of feat, when ingah; 

see,Evidence, exclusion of ... já 66 


Exoisable articleo—Bengal Excise Aer Secs 2, "A (6), (7), ‘ava FA ‘6, p.. a 
‘Denatured Spirit—‘Manufacture’—Denatured spirit, dilution of, with water— 
Appeal—Criminal Procedure Code, applicability of—Criminal Procedure Code 
Secs. 233, 410—Charges, misjoinder of—Summons case. 

To support a conviction under section 48 of the Bengal Excise Act, two elements 
must be established, namely, frst, that the spirit is denatured spirit, and, secondly, 
that the accused has attempted to render such spirit fit for human consumption. 

The definition of ‘denatured spirit’ in cl. (6) of section 2 of the Bengal Excise 
Act considered : 

The essence of ‘ manufacture’ as defined in cl. (15) of section 2 of the ‘Bengal 
Excise Act is, that it is a process. A mere dilution of denatured apun with water js 
not a process for the manufacture of an excisable article 


- æ 


„Y ° 
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Excisable article—(Contd.) 
The Code of Criminal Procedure, subject to specified restrictions, is applicable 
to trials under the Bengal Excise Act before a Magistrate. 


The fact that the trial has taken place asa summons case, does not exclude the 
application of section 23 of the Code of Gyiminal Procedure. 


Manufacturing excisable article seized and brought into Court, bottling it, possessing 
it, selling from time to time various other artjcles not before the Court, and attempting 
to reader “ denatured spirit fit for human consumption, do not constitute one 
transaction. 


Quare. Whether a spirit diluted with water is excisable article or 
intoxicating liquor within the meaning of clauses (7) and (14) of section 2 of 
the Bengal Excise Act. U. N. Biswas v. King-BEmperor ... ui 53 
Execution proceeding—Decree, adjustment of—Civil Procedure Code (Act V of 
1908), O, 21, R, a, Sub-Rules (2) and (3)—Application should recite the terms of 
adjustment—Acknowledgment—Limiutation Act (IX of 1908), Sec. 19-—Estoppel— 
Express statutory provision. 


An application made to the executing Court recited that the judgment-debtor 
had paid to the decree-holder a certain sum in different instalments and that the 
decree-holder had out of kindness to the judgment-debtor agreed to have execution 
struck off and consented to recieve the balance by giving some further time. The peti- 
tion further stated that the execution might be struck off with permission to the decree- 
holder to make a fresh application for execution : 


Held, that as the application did not recite the terms of the adjustment, it could 
not be deemed to be an application contemplated by sub-Rule (2) of Rule 2 of Order 
at.of the Code of Civil Procedure. 


That as the application did not by implication or otherwise, acknowledge the right 
of the judgment-debtor to apply to the Court to have the adjustment recorded as 
certified, it could not save that right from the bar of limitation under section 19 of the 
Indian Limitation Act, 

That if the doctrine of estoppel were applitable as between the decree-holder and 
the judgment-debtor, the Court coulg not still recognise an adjustment not duly 
certified in contravention of sub-Rule (3) of Rule 2 of Order 21 of the Code of Civil 

Procedure. 

The doctrine of estoppel cannot be invoked to nullify an express statutory 

provision. Jegendra Wath Sarkar v. Provath Nath Chat- 
„terjee. iss 126 
Execution Procesi nge PRRI described in the schedule—Attachment— 

Auction-sale—What could be sold in a judicial sale—Remedy of decree-holder in 

case of mistake in drawing up the schedule—Sale certificate stating that property 

other than that described in the Schedule mas sold—F urisdiction—-Identity of the 
property sold—Mis-description —Irregularity-——Mistake—Description of the attached 
property in the local Gasette differing from that in the schedule, effect of. 


That which is sold in a judicial sale, on an application for execution of a money 
decree by attaching and selling the property specified in the schedule thereto, can be 
nothing but the property attached, and that property is conclusively described in 
and by the schedule to which the attachment refers. If by a mistakein drawing up 
the schedule a wrong property is attached and an order made to sell it, the only course 
open to the decree-Holder on the discovery of the mistake is to commence the execu- 
tion proceedings over again. 


Cas 
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Execution procoedings—(Contd.) 

Certain decree-holders applied for execution of their money decree by attaching 
and selling a certain 6 annas encumbered share of a mahal fully described in the 
schedule attached to the application. The share so described in the schedule was 
attached and sold in due course. The High Court affirmed the order of the Subordinate 
Judge granting the auction-purchasers a “sale certificate stating that a 6 annas un- 
encumbered share had been purchased by them : 4 


Held, that the certificate granted stated that another and a different share from 
that described in the schedule had been purchased, and it was beyond the powers of 
the Court to grant such a certificate inasmuch as there was no power to sell the share 
thus certified to have been sold. 

Held also, that as the issue in the case was the identity of the property sold, 
it was not a case of mis-description, which could be treated as a mere irregularity, 
and all matters such as documents in other execution proceedings which went to show 
that a mistake had been made in drawing up the schedule, were irrelevant. 

An advertisement inthe Calcutta Gasette, though purporting to be a description 
of the attached share, represented that the share to be sold was ares from encum- 
brance : 

Heid, that the want of correspondence between the said advertisement and 
the schedule of the attached property in the proclamation of sale consti- 
tuted an irregularity which the Court could cure if the sale had been’ regular 
in other respects, but it could not validate the sale and the unencumbered 
share which was not the share to which the attachment related. Raja 


Thakur Barmha v, Jiban Ram Marwari e 161 
Execution purchaser, when can annul incumbrance—Bengal Tenancy 
Act, Sec. 159 ; see Incumbrance, annulment of ise on oe 324 


Execution sale after satisfaction of judgment—Satisfaction certified to 
Court—Zonajfide purchaser for value and without notice; see Under- 


tenure eee ose vee ave 388 
Execution sale of property in the hana of Hindu widow effect of; see 
Voluntary payment eon ” ous owe ees 72 


Exparte Decree—Defendant, non-appearance. of o on date fixed—Case, adjourn- 
ment of—Procedure—Civil Procedure Code, O. IX Rr. 6,13 O. XVII Rr. 2,3 
Civil Procedure Code, O. XVII Rr. 2,3, distinction between—Application to— 
set aside decree, if can be entertained. 


The provisions of Order IX of the Code of Civil Procedure by themselves do not 
apply to a case in which the defendant has already appeared iù answer to the sum- 
mons but has failed to appear at an adjourned hearing of the suit. For such a case the 
procedure is laid down in Order XVII which deals with adjournments. 


The distinction between Rule 2 and Rule 3 of Order XVII of the Code is, that 
the former Rule applies to hearing adjourned at the instance of the Court, while the 
latter applies to hearing adjourned at the instance of a party to whom time has been 
allowed to do some act to further the progress of the suit bat who has defaulted ; and 
that where there are no materials on the record the proper procedure to follow would 


be that laid down in Rule 2, but if there are materials on the record the Court ought 
to proceed under Rule 3. 


Where, therefore, on the day the hearing of the suit commenced both the parties 
appeared, and the case proceeded from day to day, and the examination and cross- 
examination of plaintiff's witnesses were finished, and the defence pleader began his 


~ 
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Exparte decree—(Conid.) 
case and examined one of the defendants whose cross-examination not having been 
finished the case stood adjourned to the next day, when neither he, the witness, nor 
the pleader for the defence appeared, and the Court noted the case for the defence 
as closed and proceeded to hear the arguments of the pleader for the plaintiff, and 
delivered judgment decreeing the suit in “plaintiff's favour, and the defendants sub- 
sequently made an application for setting aside the decree alleging that it had been 
passed ex parte, andthe Court refused the application on the ground that it had 
no power to set aside the decree under Order IX, Rule 13: 
Held, that on the default of the defendants the Court below must have 
proceeded under Order XVH, Rule 2 of the Code of Civil Procedure, to dispose - 
of the suit in one of the modes directed in that behalf by Order IX, and that 
being so the defendants’ application under Order IX, Rule 13 should have been 
entertained. Enatulla Basunia v. Jibon Mohan Boy we 535 
Exparte decree, application to set aside—Rule for transfer of proceedings 
issued—Axparte decree set aside—Material irregularity—Civil Procedure 


* Code (1908), Sec. 115; see Revision «ss ous ees 258 
Expressio unius est exolusio alterins—Statute,meaning of ; see Non- 
occupancy raiyat Jee tee dee 505 
Extraneous evidence, admissibility of—Evidencé Act, Sect. 92; see Mining l 
lease ia NY sai 95 
Failure to deny allegations in pa effect of—Proof, see Pleadings we 518 
Fair rent, settlement of—Bengal Tenancy Act, Sec. 7—Civil Procedure ; i 
Code (1908), Sec. 103 ; see Alluvial accretion a ss 614 


Final decree or order of appellate Court—Limitation Act (1877) Sch, I. Art 
179—Appeal to His Majesty in Council—Dismissal for want of prosecu- 
tion—Order in Council of 1853, Rule 5 ; see Limitation sie 574 
Firm, suit against--Service of summons—-Names of partners not disclosed i in 
plaint—Application for service of summons on certain person as partner— 
Substituted service—Decree against firm—Execution, applieation for, against 
the person on whom a service was applied for—Civil Procedure Code, 


O. XXX ; see Decree, execution of s s we oe 581 
Firm, NAN Ka aa service of—=Two modes of service, difference 

between ; see Decree, execution of vee ose wes an 581 
Forfoiture—Non-occupanoy raiyat—Parting with possession of a a of 

holding ; see Non-occupancy raiyat s see see 505 
Forged alteration—Court’s power—Bengal penned Act, Sec. 108 A; see 

Record of rights ++ ace see se ves 251 
Fraud—Pleading—Previous decree, propriety of; see Suit to set aside f 

decree s. ssi wee eee oon die 457 
Fraud vitiating a decree, nature of ; see Suit to set aside decree ... 457 


Fraudulent purpose carried ukih by auction- purchaser against the 
transferee of the certified purchaser—Judgment-debtor auction-purchaser ; 


_ see Declaratory suit oH a 330 

Frosh evidence, admission “of Civil Procedure Code (1882), Sec. 568; see 
Appellate Court s s. 7 e. 165 

Gazette, local, description of attached property in, differing font that in the -. 

; schedule, effect of ; see Execution proceedings `.. ves eee 161 


General and pat ller law, if qualified by pee and later provision ; see 
Promissory note... ee e vs oes tas 345 


oo 
> 
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> lessor and a consolidated rent was to be payable by the lessee to the lessor : 


b 
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Ghatwali mahal, part of—Land forming part of an estate paying revenue to 
Governmeat—Ejectment, Suit for; see Court‘fee ... tuk “Gite 


 Ghatwali tonura—Resumption by Government under TOT Village 


Chowkidari Aci—Zemindar’s settlement—Zemindar agreeing to pay certain 
amount out of rent to Ghatwal—F¥oint lawdlord—~Foint owner. 


Where upon the resumption of a ghatwali tenure by the Government and 


* settlement with the Zemindar, the latter éntered into an agreement with A 


to the effect that the quit rent payable to the ghatwal wasto be paid by the 


Held, that a suit for rent by the lessor was not a suit by a co-sharer 
landlord. Chandra Mohini Dəbi v. Kenaram Chiti 


sa 324 
.Gift—Promissory note, transfer of—Delivery without NGE Ka A, PA ; 
tion not carried out ; ; see Promissory note ~ toe cos ski 335 
_ Gift over—Absolute gift—specified uncertain event — Will not governed i 
Hindu wills Act—Distribution, period of , see Hindu will e a 563 
Giving a -liberal interpretation to native wills, meaning of ; see Will—Con- 
struction aa TE ane ave ae we 369 
Government notification, 1906, rule under, if extends to Eastern Bengal ; 
see Honorary Magistrate ai as eee i sek 92 


Grant burdened with service—Hereditary grant—Inheritance, omission of words 
of —Services not vrequired—Land, if “can be assessed—Bengal Tenancy Act 
Sec. 106. 

The omission of words of inheritance in a sanad , which confirmed a previous 
grant of the lands being held for purposes of service, is not sufficient proof 
per se that such grant was not hereditary, when evidence of long and unixterrup- 
ted usage shows that the lands have descended from-father to son for more than 
10g years, i 

Where lands are held on a grant, subject to a burden of service, and did not 
constitute a mere grant in lieu of service, as longas the holders of those 
grants are willing and able to perform the services, the grantor or his repre- 
sentative has no right to put an end to the tenure, whether his services were 
required or not. Mahadeo Lal». Kalanand Singh ace wee BGT 
‘Hardship ’—Specific Relief Act, Sec, 22 sub-sec, (a2)—Bargain, uncons- 

cionable—Performance, inequitable--Improvidence or inadequacy ; ; bee 

Specific performance of contract, suit for nes ase as 420 
Hardship brought on the defendant by himself—Circumstagce, if in favour 

-of refusal of specific performance—-Specific Relief Act, Sec. 22° sub-sec. (2) ; 

see Specific performance of contract, suit for sed oe 420 
Hereditary grant—Sanad—Omission of words of KENE Barcus 

service grant confirmed—Descent for more than 100 years; see Grant 

burdened with service wae es pe id NA 241 
High Court—Commissioner’s Court—Court of Sub-Deputy Collector 

in Santhal Parganas—Rent suit valued less than Rs 100; see 

Revision . oes ars 58 ens mn s.. 294 
High Court, pomer .of—Self- aie decrees of lower Court—Proper order- 

Order passed more shan 3 years ago — High Court, when can interfere. 


` 


N 
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High Court—(Conid.) 

In the case of two self-contradictory decrees made by the lower appellate Court in 
the same matter, the High Court set aside the whole proceedings and remanded the 
case to the lower Court for fresh decision. 

The High Court will not revise an order made more than three years ago, 
unless it feels that by interference complete justice can be done to both the 
parties. Asita Mohan Ghose Maulik v. Syed Saha Habibur 

Rasul isi 9 
Hindu Law— Will—Consiruction—' Intention—Surrounding circuinstances'—Aulad : 

— Kha ndan’ — Legitimate and Illegitimate children, 

By a codicil, the testator, a Hindu of the Chhattri caste, settled a maintenance allow- 
ance to be monthly paid “ to Jang Bahadur Singh and his (aulad) issues for genera- 
tion after generation as long as the (khandan) family of Jang Bahadur Singh and 
his (aulad) issues remain in existence” and provided that Jang Bahadur Singh was 
to enjoy the maintenance allowance during his lifetime without power of alienation, 
but after his death from among his (au/ad) issues one person (risko hag pakunchta ho) 
to whom the right may go shall be considered proprietor of this maintenance allowance 
without division as a rais. The other issues of the family of Jang Bahadur Singh 
shall be entitled to get food, raiment and other necessaries out of the monthly allow- 
ance; “ When there remains no descendant of the family of Jang Bahadur, at any 
time the monthly allowance...will be resumed and remain in the proprietary posses- 
sion of the raisat, gaddinashin.” Jang Bahadur Singh was the son of the testator by 
a Mahomedan mistress but was brought up and lived as a Hindu, and at the date of 
the codicil had one son the first defendant, by his deceased Chhattri wife and had 
been married for some time to another Chhattri wife, both of whom survived Jang 
Bahadur Singh, who aslo left him surviving the plaintiff and the and, 3rd and 4th defen- 
dants, who were his sons by a Mahomedan mistress : 

Held, that Jang Bahadur Singh was created’ ancestor of first proprietor of the 
maintenance allowance and the question as to who succeeded him as proprietor 
thereof depended upon the wishes and intentions of the testator as revealed by the 
language of the codicil viewed through the light of the circumstances which surrounded 
him at the time he made it and not upon the validity or otherwise of the marriage of 
Jang Bahadur Singh with the first defeudant’s Chhattri mother. 

Held also, that the intention of the testator so ascertained was to treat the 
marriages of Jang Bahadur Singh with the said two Chhattri women as valid and the 
issue of those marriages as legitimate issue and that in construing the codicil the 
first defendant must be regarded as the legitimate son of Jang Bahadur Singh. 

Held further, that for the purpose of fixing succession of Jang Bahadur 
Singh the testator must have had in mind the Hindu Law, which in the matter 
of succession to property, takes no account in the three higher classes of illegiti- 
mate descendants ; that the plaintiff and his brothers being Jang Bahadur 
Singh’s illegitimate children were not included within the terms ‘ax/ad@ and 
‘khandan or either ofthem ; and that the first defendant was the sole person 
entitled to succeed Jang Bahadur Singh to the maintenance allowance. Bhaiya 

Sher Bahadur v. Bhaiya Ganga Bakhsh Singh 277 
Hindu Widow—Alienation—Legal necessity—Evidence— Onus—Recitals in mort- 
gages or deeds of sale. 

The onus of supporting a sale from a Hindu window by showing that it was for 

legal necessity, is undoubtedly on the purchaser, who fails to discharge ar onus by 
simply relying on the recitals in the sale deed. 


T 
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Hindu widow—(Contd.) M ee 
Recitals in mortgages or déeds of sale with regard to the existence of oa 
necessity for the alienation mada by a Hindu widow are not evidence by them- 
selves of the fact. To substantiate theallegation of the existence of legal 
necessity, there must be goms evidence aliunde. Gala Bir) Lalo. Mausam 


aunt Inda Kunwar »» 469 
Hindu widow—Suit on mortgage—Transaction, propriety of, question as ` 
to, when arises—~Reversioner, duty of ; set Res judicata vee ee 155 


Hindu will—Construction—Absolute giff —Gift over, conditional upon happening 
of death without leaving male issue of one of the legatees—Distribution, period of. 
There is nothing specifically either Engiish or Indian in the idea that the will of 

a testator must be construed on that principle which would enable Courts of law most 
fully to give effect to the intention expressed by his words. It may be that if the 
words he employs are voces siguatae they must be so accepted, whatever the suspicion 
may be as to the testator having had that particular view of his own language. But 
in ordinary circumstances ordinary words must bear their ordinary constructiofi, and 
the whole will, that is, the whole of the words employed by the testator, must be 
looked at together so as to determine the whole intention. Further more, it is not 
on this principle legitimate to take words which have a general meaning and subject 
them to limitations which the words do not necessarily imply. It may be true that 
there is a body of older cases which would warrant a suggestion that the term 
‘employed in this will, namely, “ should either of these two sons die without having 
had (leaving) any male issue” should be limited to such death occurring before the 
death of the testator himself, but the will does not say that, and it has for many years 
been a settled principle that words of this class, being in general terms, must receive 
their full, and not a restricted, meaning. 

A Hindu testator by his will, to which the Hindu Wills Act did not apply, after 
devising the whole of his property to his two sons in equal shares, provided that 
u should either of these two sons die without having had (leaving) any male issue, 
‘the survivor ..is duly to take the whole of the property appertaining to the share of 
the deceased son who may have (leave) no male issue after undertaking (to defray) 
the expenses in connection with the maintenance of his widow and the maintenance 
and marriage of his minor daughters ;” a 

Held, that the period to which the gift over referred was the period of death of 
either ‘of the two sons leaving no mile issue whenever such death should occur, either 
before or after the death of the testator. 

Obiter—It may be that the sections of the Hindu Wills Act upon interpretation 
would yield the same result as was arrived at in this case, 

- Held, also, that looking to the whole will, on the death of one of the two 
sons, both of whom survived the testator, leaving no male issue, the surviving’ , 

son took the property appertaining to the share of the deceased son. Ghunilal 


"Parvatishankar v. Bal Samrath we 563 
Honest mistake—Person entertaining doubt as to existence of a fact; see 
Specific performance of contract, suit for use aa we 420 


Honorary Magistrates, diferences of opinion, settlement of —New Rule under 
Government Notification, 1906, if extends to Eastern Bengal—Bengal, Bihar and 
Orissa and Assam Laws Act, Secs. 3,8, effect of—Bengal and Assam Laws Act 
repeal of, effect of—Criminal Procedure Code Sec. 16. 

In Eastern Bengal, the old notification under which a difference of opinion bétween 
two Honorary Majistrates forming a Bench is to be settled by the casting “vote of 
one of them, namely the chairman, is still in force, 


=> 
‘¢ 


VoL. XIX] INDEX OF CASES, 673 


Honorary Magistrates—(Conid,) 
The provisions of section 3 of Act VII of 1912 are applicable to notifications 
which derived their force in the former Province of Eastern Bengal and Assam 


from the Act of 1905. Utfal Shaikh v. King-Emperor... aes 92 
Husks, value of—Rent, consolidated —Cesses—Plaintiff’s conduct ; see 
Abwab s sa. oes ona owe aon aoe 402 


Illegal cess—Bengal Tenancy Act, Sec. 74—Record of rights—Half the 
produce payable—Claim of more than ehalf the produce—Claim admitted 
by tenant; see Compromise decree see wee ove oo 333 
Immovable property—Interest in immovable property—-Right to receive 
certain sums of money periodically from the proprietors of other estates— 
Legal origin—Enjoyment, hereditary—Liability, not personal—Covenant 
running with the land; see ‘Dasturat’? ses ie a oes 118 
Income, appropriation of, for benefit of creditor—Civil Procedure Code 
(1908). Sec. 60—Provincial Insolvency Act, Sec. 16 subssec.(2); see 
Insolvency proceeding ote nee we eve oes 83 
Inconsistent position, if allowable in a litigant; see Res judicata vee 155 
Incumbrance, azunulment of-——Bengal Tenancy Act (VIII of 1885), Sec. 159 
In order to determine whether an execution purchaser has acquired rights 
under section 159 of the Bengal Tenancy Act, the test to be applied is two- 
fold: namely, first, whether a tenure has been sold, and, secordly, whether the 
decree in execution whereof the sale has taken placeis a decree for arrears due 
in respect of that tenure. Chandra Mohini Debi v Kena Ram 


Cheti e 324 
Independent advice—Deed of gift executed by pardanashin lady; see 
Pardanashin lady .. eee are sae sa. 172 


Indian High Courts Act, Sec. 15—Court subject to appellate jurisdiction 
of High Court—Court of Sub-Deputy Collector in Sonthal Parganas—Rent 


suit valued less than Rs. 100; see Revision vo vee 204 
Indian High Courts Act, Sec. ee Susetidtendedcs Courts: subject to 
appellate jurisdiction of High Court; see Revision ... oes we 30 


Injunuction—Discretionary order A bpeil- A bbillawt, what to prove. 

An order of injunction is a discretionary order and it is essential for a party 
appealing against a discretionary order to prove that the Court against whose 
judgment the appeal is preferred acted in the exercise of its discretion wrongly 
in not granting the mandatory injunction. Umesh Chandra Mukho- 


padhya v. Nibaran Chandra Konwar s BOS 
Injauction—Interference in management of Pe ears if can put 
arbitrary value on the relief sought; see Courtefee ... ous 15 
Injanction—lInterference in management of property- Ralie “wenn in 
plaint ; see Court-fee NY one or ee ne 15 
Injunction, temporary, application for—Court’s diia see Temporary 
injunction ses se nee von 47 


Injduction, iempo Subada portion of building, erection of-—Defend- 
ant aware of institution of suit and application for injunction ; see Temporary 
injunction oes ane s nes ws eee 47 
Injunction, temporary, when granted; see Temporary junction one 40 
Injury to through-booked goods—Delivering company, if Hable-—-Goods, 
transmission of, by two Companies—Indian Railways Act, sec, 80; see 
Compensation, suit for oe ove ome ov vee 434 


|| 
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Insolvency, adjudication of, with condition, if valid—~Provincial Insolvency 
Act, Sec. 42 sub-sec.(1)—High Court, power of; see Insolvency proceeding... 83 


Iugolivency proceeding—Adjudication of insolvency with condition, if valid— 
Court's duty after vacating invalid order—Condition, non-fulfilment of—Provincial 
Insolvency Act (III of 1907), Secs. 16, sub-sec. (2), cl. (a), 42 sub-sec. (1) and 44— 
‘Salary’—-Property-——Civil Procodure Code (‘Act V of 1908), Sec. 60. ° 


‘Salary is ‘property’ of the insolvent within the meaning of section 16, sub-section 
(2), cl. (a) of the Provincial Insolvency Act. ° 


The statutory law in this country in making an appropriation of income for the 
benefit of a creditor, fixes the amount under section 60 of the Code of Civil Procedure 
read with sub-section (2) of section 16 of the Provincial Insolvency Act. 


A debtor, when arrested in execution of a decree, applied to be adjudged an 
insolvent. An order for adjudication was made on the 24th August, 1909, in his 
favour and he was directed, pending realisation by sale of his assets, existent or 
suspected, to pay one-fourth of his salary, t.e. Rs. 25 per month into Court until the 
sum -realised from him should equal one-third of the family debt for which the-creditor 
had obtained a decree. On the 24th February, 1910, the District Judge recorded an 
order to the effect that the amount deposited by the insolvent should remain in deposit. 
On the 11th April, 1910, he ordered that as the insolvent had falled to abide by the 
condition that he should pay one-fourth of his salary to the Receiver, the order of 
adjudication should be annulled: 

Held, that the order for adjudication was properly made on the 24th August, 1 
but the condition, which was annexed to that order, was imposed without jurisdiction. 
Such adjudication could not be cancelled under sub-section (1) of section 42 of Proyin; 
cial Insolvency Act. 

That it was open to the High Court, not only to reverse the order of the 11th April, 
1910, but also to consider what direction should be given when the order had been 
vacated at the instance of the insolvent. 


That the District Judge should have directed the Receiver to arrange for 
payment to him of one-half of the salary earned by the insolvent. Bam 


Chandra Neogiv. Syama Charan Bose vis aie 83 
Interest, if payable monthly or annually— Ambiguous document; see 
Evidence, exclusion of aes tee see wee a 66 


Interest on decretal amount—Application to set aside sale by another 

bidder—Stay of proceeding—Sale confirmed; see Realisation, date of ve 353 
‘Interested in payment of money’—Contract Act, Sec. 69—Reversioner 

paying under section g1oA of the Code of Civil Procedure of 1882 for 

reversal of execution sale—Rent decree against Hindu widow-—Property 

other than defaulting tenure, sold ; see Voluntary payment... ons 72 
‘Interested in the payment of money —Indian Contract Act, Sec. 69—Putni 

taluk advertised for sale —Decree against someof the putnidars-—-Durputni- 

dar depositing to avert execution sale—Durputnidar in apprehension that 


his interest wasin danger; see Contribution, suit for eee eee 525 
“Interested in the payment of money which another is bound by law to 
pay ’“—Contract Act, Sec. 69-—-Reversioner ; see Voluntary payment saa 72 


Inventory—Probate and Administration Act (V of 1881), Sec. 98—Court-fees Act 
(VII of 1870, Sec. 19 H (4), as amended by the Court-fees amendment Act 
(XI of 1899), Sec. 2—Limttation—Date from which the 6 months limitation TUNS, 
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Inventory—(Contd.) 

No inventory satisfies the requirement of section 98 of the Probate and Adminis- 
tration Act, which omits the essential of the detail thereby required, namely, that its 
contents shall include “ a full and true estimate of all the property in possession.” 

The period of six months’ limitation under the proviso of section 19 H (4) 
of the Court-fees Act as amended by section 2 of the Court-fees amendment 
Act 1839, runs from the date of the lodging of an inventory as required by 
section 98 of the Probate and Administration Act, and not from the date when 
a document, which might be classed as or denominated an inventory satisfies 
| the Judge, butis not an inventory as required by the said section. 98, — 
Mussammat Rameshwari Kumar v. The Collector 


PN 


of Gaya "ae 136. 

Inventory, nature of—Probate and Administration Act, Sec. 98; see 

Inventory ae oo ase 136 
Irregalarity—Misdescription—Issue as NG identity of iever- Meake: o o 

‘see Execution proceedings ... vee eee wae © ii. 
Irregalarity in procedure amounting to no proper E EE T E are | 

of an arbitrator—Award, if valid ; see Arbitrator ... we.) 404° 
Issue finding on each, if operates as res judicata ; see Res ju dicate sae 34 
‘Joint’ and ‘separate’-—Hindus—Central Provinces Land Revenue Act, 

Sec, 65 A, sub-sec. (4) cl. (6) ; see Thicadar yee 255 


Joint Hindu family-—~froperty standing in the name of a junior signee PA 
sumption—Self-acquisition. 
Wa, Where the question is whether a property standing in the name of a junior 
member of a joint Hindu‘family is his self-acquisition, the criterion is to consi- 
der from what source the money comes with which the purchase money is paid, 
and in the absence of evidence that the junior member had any separate funds 
or that the property in question was purchased with money belonging to him, 
the presumption is clear and decisive that it was acquired by the head of the 
[family in the name of the junior member and that it was not self-acquired 
property of the junior member. Parbati Dasi v. Raja Baikuntha E 
Math De e 29 
Joint landiord—Joint owner—Resumption of ghatwali tenure by Govern- 
ment—Settlement with Zemindar—Settlemenot by Zemindar—Quit-rent to 
ghatwal payable by Zemindar—Consolidated rent payable by lessee ; see 
Ghatwali tenure... wa eae 424 
Joint possession—Co-sharer landlord, ‘penta by, effect of Birdies 
before a a i a panes ; see Occupancy 


i holding ‘i 400 
Judgment—Meaning not eee see Second appeal .. se s. S45 
Judgmont, suit on—suit against widow in possession of estate , see Charge 19 


Judgment, when can be set aside on the ground of fraud ; see Suit to set 


aside decree ass oes res oes os 459 
Judgment in previous suit against which no appeal is aliesa by law, if - 

operates as res judicata ; see Res judicata wee oss ‘si 34 
Judgment not inter parties ; see Admissibility in evidence wes 441 
Judgment-debt, satisfaction of—Payment made under section 310A of 

the Code of Civil Procedure of 1832; see Voluntary payment... eee 72 


Judgment-debtor, if in possession at date of sale—Burden of proof—-Auč- 
-tion-purchaset ; See sale certificate, amendment of ... Be, ae 209 
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Judicial Sale—What passes—Money decree, execution sie ape in 
drawing up Schedule of attached i aa holder’s remedy ; 


Execution proceedings ose as i3 se ove 161 
Jurisdiction—Civil Court —Title, declaration of, suit for—Correction of 
entry in record of rights ; see Settlement record... ene 232 


Jurisdiction—urisdiction, exercise of defective—Criminal Procedure Code 

(Act V of 1898) Sec. 145 cl. (4) —Possession, proof of., absence of. 

Where ina proceeding under section 145, 0f the Code of Criminal Proce- 
dure instituted in 1913, the Magistrate declared possession in favour of the 
opposite party as evidenced by certain documents of title relating to a period, 

10 years prior to the proceeding, without taking further evidence, oral or 

documentary, to see whether the possession continued up to the date of the 

proceeding, the High Court set aside the order of the Magistrate as made 

without jurisdiction, being contrary tothe provisions of clause (4) of section 

145 of the Criminal Procedure Code. Juthan Singh v. Ramuarayan 
Singh we 356 

Jurisdiction—Relie/, value of—Leasehold land, possession of suit for—Court- 

fees Act, Sec. 7 cl. (V). 

Section. 7, clause {v} of the Court-Fees Act does not apply to a suit for 
recovery of possession of land of which the plaintiffs claim to be tenants, 
brought against the admitted landlords and persons who also claim to be 
tenants of the same ; and the value of the relief sought, as stated in the plaint 
determines the jurisdiction of the Court to try the suit. Ram Ekbal 

Singh v. Baldeo Singh we 418 
Jurisdiction—Sale certificate stating that property other than that des- 

cribed in the Schedule of attached property was sold; see Execution 

proceedings se us ose oes oe II 
Jurisdiction-—~-Suit can be entertained by which ee see Court-fee one 15 
Jurisdiction, assumption of, in irregular manner—Order to try the suit on 

merits by District Judge—District Judge not to transfer the suit—District 

Judge transferring the suit—Parties, consent of, effect of; see Transfer 


of case ae T ove va ane we 488 
Jurisdiction, exercise of, defective—Criminal Procedure Code, Sec. 145 

cl. (4)}—Absence of proof of possession ; see Jurisdiction ace ee 356 
Jurisdiction refusing to exercise—Plaint, return of; see Court-fee one 15 


Jurisdiction of Court—Value of relief sought in plaint—Suit for possession 
by tenant against landlord—-Suits Valuation Act, Sec. 8—Court-Fees Act, 


Sec. 7 cl. (v); see Jurisdiction dus és a. 418 
Jurisdiction to impugn previous decrea for feud: how to bg dwi.: 
see Suit to set aside decree .. ae ove ose we 457 
KRabuliat—Cogént evidence of dieedid : see Admission nie I 
Kabuliat—Title, evidence of; see Admission ane iis sia I 
*Kabuliat, registered—Unrezistered document reducing rent, admissibility 
of; see Mining lease vis ‘see es hii one 95 
Barta of joint Mitakshara family, if can sue alone on mortgage; see 
Party eee eos one ae ase nee 437 
Khudkasht and Paikhast raiyats; see Non-occupancy raiyat ... see 505 


Laoches—Delay of 3 months in bringing a sult, if fatal; see Specific perfor 
mance of contract, suit for... T a ons ote 420 
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Lambardar—Derelict holding—Co-sharer, if entitled to joint possession—Expenses, 
how to be borne—Central Provinces Land-~Revenue Act (XVIII of 188r), Sec. £3 
Proviso. 


All the co-sharers have a right to share in the benefit acquired by the lambardar 
co-sharer in the way of recovery of possession of a derelict holding, if they contribute 
their proper proportion of the expénses ingurred in the acquisition of the property. 


The expenses incurred in the acquisition are to be borne, equally between the 
lambardar and the co-gharers, although the lambardar receives an extra share of the 
profit. 


Before a case can be brought within the scope of the proviso to section 
139 of the Central Provinces Land-Revenue Act, it should be established that 
the percentage paid to tha Jambardar does include remuneration to mukud. 
dama; in other words, that the contract between the parties is to the effect that 
the whole of the mukuddam remuneration is to be borne by the lambardar. 


Balka Gountia v. Lochan Gountia .. . 202 
Lambardar and co-sharers, rights of—Expenses, how to be PE A 
Provinces Land-revenue Act, Sec. 139 Proviso; see Lambardar -- ‘ie 202, 
Gand gained by increment—Land reformed in situ-—-Bengal Alluvion and 
Diluvion Regulation, sec, 4; see Landlord and tenant tae ves 272 
Land outside the defendant’s tenancy—Defendant tenant of some of plain- 
tiffs land ; see Burden of proof yii "Y ‘it on 408 


Landlord taking his share of crops each year—Presumption; see Batai 
system ne see sai one oes we 346 
Landlord and tenant—Acceptance of decretal amount; see Res judicata... 244 
Landlord and tenant—Sengal Tenancy Act (VIII of 1888), Sec. 1054—Lebting 
out by one co-sharer—Fungle and waste land—Land reformed—Acquiescence. 
Where one of the co-sharers granted an amalnamah for the purpose of reclama- 
tion and improvement of jungle and waste land, which belonged to all the co-sharers, 
to A, who remained in possession for more than ten years without any objection by 
other co-sharers and reclaimed the land : 
Held, that the principle of the decision in Watson v. Ramchand would 
apply and A became the tenant of all the co-sharers. Dakhyayani Debi 
v. Mana Baut æ n3 
Landlord and Tenant—Tenure—Title—Diluvion—Subsequeni reformation of 
land—Land gained by increment-—Bengal Alluvion and Diluvion Regulation - 
(XI of 1825), Sec. 4—Abatement of rent. 


Land washed away and afterwards reformed in site is not land gained by incre- 

ment within the meaning of section 4 of the Bengal Alluvion and Diluvion Regulation, 
_ Until it was established that the holder of a permanent, heritable and trans- 
ferable tenure has abandoned his right to the submerged lands thereof it 
remains in tact and the diluviated lands on their reformation in situ form 
part of the tenure. By claiming or accepting remission of rent in respect of 
lands washed away from time to time by the action of a river, the tenant does 
not abandon or agree to abandon his rights to such lands on their reformation 

in situ. Arun Chandra Singh v. Kamini Kumar  .. we 272 


Land Registration Act, Sec. 78—Resumed chowkidari land—Estate 
see Rent, suit for ane ots the abe eta 236 


- 
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W000 80-—Dispossession—A fter-acquired titie—Transfer of Property Act Sec. 43. 
Where a lessor erroneously represents that he is authorised to lease a pro- 

perty and transfers it by a lease, and afterwards acquires that property, the 

lessee is entitled to have that property from the lessor under section 43 of the 


“Transfer of Property Act. Protab Chandra Roy v. Judisthir Das ... 408 


Lease—Vforfeiture clause—Re-entry, [right «of—Stipulation to grant fresh lease on 
onerous terms on application—Lease, transfer by, after forfeiture and pending 
application—Title of purchaser. 

A executed a kadutia# in favour of the Government The lands to which it related, 
were in the Sunderbuns and the lease was for the purpose of reclamation. There was 
a provision that on failureto comply with the condition as to clearing contained in 
the lease, the lessee was to forfeit all rights in the land under the existing lease, while 
the Government should have the right of immediate re-entry. But this was subject 
to a provision that if the lessee gave up the lease to the Sunderbuns Commissioner or 
other Officer appointed by the Government within one month of the date on which 
notice of the forfeiture should be given to him and should demand a fresh lease, that 
fresh lease should be given to him on the conditions that the lessee should forfeit all 
claims to continue possession of the land free of assessment and that his holding 
should at once become liable to an annual payment at the lowest rate of assessment 
therein indicated and should continue liable to payment at such rate for the remaining 
free term of the lease and should also be Hable toa payment at a rate of 20 per cent. 
higher than that which had been fixed in the existing lease for each period up to the 
termination of the settlement. There was a failure to comply with the cleaning 
condition. Notice was given to the sons of the original lessee on the 32nd August, 
1906, the original lessee having died prior to this, Within one month, the application 
was made by the sons for which provision was made in the above clauses. This led 
to a prolonged negotiation which resulted on the gth February 1907, in a new lease 
In the meantime, however, the second defendant purchased at a sale for arrears of. 
cesses on the 19th March, 1906, and in February, 1907, the sons of the original lessee 
sold their interest under the lease to the plaintiff. The sale to defendant No 2in 
execution was of no valid effect for lack of observance of the statutory requirement. 
In a suit brought by the plaintiff for a declaration that the auction sale in execution 
of the certificate decree was fraudulent and irregular and that the same might be 
set aside : 

Held, that the plaintiff was entitled to possession, as claiming under the original 
lessee and his sons. 

That the plaintiff, even before the formal lease was granted in performance 
of the obligation was entitled to possession by virtue of his right to possession 
under the lease in the circumstances that happened. Upendra Nath Bose 

v. Sailendra Nath Ghose ae IQ 

Lease for a term—Heritability—-Transferability. 

Where a lease is created fora definite term, it is heritable. 

A granting of a lease for general purposes and for a term of 105 years from 
1862 to 1967, is sufficient to show that the interest is assignable ; but itis much 
more so, when the conduct of the parties points to its having been regarded 
on both sides as transferable and treated as such. Khitish Chunder Roy 

v. Bhikan Mamud Pramanik oe 448 


Lease for a term, if heritable ; see Lease for a term oe vie w= 448 
Lease for aterm, if transferable , see Lease for a term ii oom 448 


we 
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Legal necessity—Evidence—Recital in sale deed, if sufficient ; see Hindu 


widow Alienation na one ane "469 
Legal necessity, recital of, in salé ded- Bide of proof, if disekar; ; See 
Hindu widow—Alienation eae 459 


Legal Practitioners” Act (XVIL of 1879), See. E enone having no 
license to practise in a revenue office-Misconduct—Commissioner of a Division 
whether can report to High Court. 

D, a mukhtear, was authorised to practise in the Courts of Munsiffs and in all 
criminal Courts of first instance, and had no license to practise in any revenue office. 
He was charged to have committed a misconduct not in his capacity as a mukhtear 
practising in a revenue office. but asa private individual, and it came to light in 
the course ofthe hearing of a Land Registration appeal before the Commissioner 
of a Division in a case in which he was not a party but only a witness : 

Held, that the reference or report to the High Court, under section 14 of 
the Legal Practitioners Act, by the Commissioner of the Devision was ultra 
vires. In the matter of Dinesh Chandra Bhattacharjee tee 110 
Legitimate children—Intention~Surrounding — circumstances—‘Aulad’ 

—‘Khandan’—Maintenance allowance ; see Hindu Law—Will wan 297 
Lessee, transfer by, after forfeiture and pending application for renewal 

—Purchaser, title of-—~Stipulation for forfeiture clause—Stip ulation to grant 

fresh lease on onerous terms on application ; see Lease ano 219 
Lessee’ 8 right—Lease by unauthorised person—Erroneous sprene kain 

Leszor afterwards acquiring title to property—Transfer of Property Act, 


Sec, 43; see Lease one lee sis a Ks 408 
icensee, accepting and acting under, if can question” licensor’s title— 
Estoppel ; see Dandidari right vee vee ee eee 313 


tation—Zyectment, suit for—Non-occupancy raiyat, suit by—Cause of action 
crued before Amending Act I (B. C.) of 1907 amending Article 3 Sch. IIIT of the 

Bengal Tenancy Act (VIII of 1885), came into force—Suit instituted in 1909 

—Sutt, right of, a vested right—Sitatute, construction of. 

Article 3 of Schedule III of the Bengal Tenancy Act as amended, does not apply 
toa suit bya non-occupancy raiyat for possession of lands on declaration of his 
title, instituted after the Amending Act I (B. C.) of 1907 came into operation, as the 
cause of action arose more than 2 years prior to the amendment. The Amending Act 
does not deprive the plaintiff of a right of suit ne in him at the date of the passing 
of that Act. 

Where in accordance with the provisions of Article 3, Schedule III of the Benga! 
Tenancy Act, a suit could be brought after the passing of the amendment, it may 
be that the amendment would apply, but where it ‘could not, the amendment would 
have no application, The facts of Lala Soni Ram v. Kanhaiya Lal did not 
involve the second of these positions, andthe decision of the majorityin Musnyhoori 
Bibi v, Akel Mahmud so far asit relates to that position has not been affected 
by the judgment of the Privy Council in Lala Soni Ram v. Kanhaiya Lal (1). 

Though procedure may be regulated by the Act for the time being in force, still 
the intention to take away a vested right without compensation or any saving, is not 
to be imputed to the legislature, unless it be expressed in unequivocal terms, The 
rule is not limited to those cases where rights of property in the limited sense are 
involved, 

A right of suit isa vested right. Gopeswar Pal :v Jiban 

i Chandra Chandra ws 549 


` 
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Limitation—/ndian Limitation Act—(XV of 1877), Sch. HU, Art, 179—Final 
decree or order of the appellate Court—Order in Council of 1853, Rule 5—-Appeal 
toHis Majesty in Council—Dismissal thereof for want of prosecution. 


The dismissal of an appeal to His Majesty in Council under Rule 5 of the 
Order in Council of the 13th June 1853, for want of prosecution, is not a final 
decree or order of the appellate Court within the meaning of those words in 
Art. 179 of Sch, II of the Indian Limitation Act. Batak v. Mi usammat 

ks Munni Dei hoe 574 
Limitation—Limitation Act (XV of 1877), Sch. II, Art 148 —Suit for redemption— 

Usufructuary mortgage—Right of redemption within stipulated time-—Agreement 

of parties-—Construction—Allegations in the plaint. 

Ordinarily, and in the absence of a special condition entitling the mortgagor to 
redeem during the term for which the mortgage is created, the right of redemption 
can only arise on the expiration of the specified period. But there is nothing in law 
to prevent the parties from making a provision, which is usually tothe advantage 
of the mortgagor, that the mortgagor may discharge the debt within the specified 
period and take back the property. 

On January 6, 1830 mortgagor executed a usufructuary mortgage by way of con- 
ditional sale of certain villages and the mortgagee executed a contemporaneous agree- 
ment covenanting that the sale would be cancelled on payment of the amount of con- 
sideration in nine years, 

The actual contracts had been lost. On January 6, 1899 a suit for redemption 
was brought by the plaintiffs-mortgagors, who in their plaint alleged that thel terms 
ofthe mortgage as agreed were that whenever the mortgage money would be batis- 
fied out of the usufrust or paid by the mortgagor, bafore or after the stipulated time, 
the mortgaged property should be redeemed, and that the whole of the morta 
debt and interest had been realized out of the usufruct by September 4, 1838 : N 

Held, reversing the High Court, that it was nota case of construction of a N 
clause or condition in the contract, but was one of a distinct allegation of fact 
on which the right to recover possession was founded ; that the right to re- 
cover possession accrued on September 4, 1838, from which date the limita- 
tion period of sixty years as provided by Art. 148, Sch II of the Indian 
Limitation Act, 1877, began torun ; and the suit was barred. Musgammat 

Bakhtawar Begam vo. Musammat Husaini Khanam .. 477 


Limitation—Money due on balance—‘Promise to pay’--Barred debt-—-Contract Act 

(IX of 1872), Sec. 25 (3)—Limitation Act (IX of 1903), Sch. 1 Art. 64, 

Where it is sought to recover a time-barred debt on the strength of a writing 
showing merely a balance due, the document relied on must contain a promiseto pay 
within the meaning of section 25 of the Indian Contract Act. 

Article 64 of the first schedule of the Indian Limitation Act refers to money due 
on account stated between the parties but not ona balance. Debi Prosad 

v. Ram Ghulam Sahu we 263 
Limitation—Sutt filed on last date—Addition of plaintiff after limitation—Minor 
member of joint Mitakshara family, effect of addition of —Original plaintiff used to 

collect rent—Civil Procedure Code (Act XIV of 1882), Secs. 27, 32. 

A suit for rent, which fell due on the 24th September, 1904, was instituted on the 
ag4th September, 1907, Subsequently, on the 28th April, 1908, the plaintiff intimated 
to the Court that he had an infant nephew, who was a member of a joint Mitakshara 
family along with him and was interested in the property of which the rent was claimed 


a 


cf 
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Limitation—(Contd.) 
To avoid any possible objection, the plaintiff prayed that his nephew might be joined 
as cO-plaintiff and he himself was appotnted his next friend : 

Held, that the order was not made under section 27 but under section 32 of the 
Code of Civil Procedure of 1882, 

That as the original plaintiff, who alone had always collected rentas the 
head of the joint Mitakshara family, was competent to malutain the suit, the 
addition of the infant as co-plaintiff did not affect the right of the original 
plaintiff to continue the suit and the claim was not barred. Bhola Roy 

v. dung Bahadur Singh vee 5 

Limitation Act, 1859, Sec.1 cl. (2)—Cause of action, when arises—Im- 

movable property, interest in—Right to receive certain sums of money 

periodically from the proprietors of other estates—~Legal origin—Enjoy- 

ment, heriditary—Liability, not personal—Covenant running with the 

land ; see ‘Dasturat’ sas aoe one d AT 118 
Limitation Act, 1859, Sec. 1 cl. (2)—Immovable property, interest in 

~~Right to recieve certain sums of money periodically from the proprietor 

of other estates—Legal origin—Enjoyment, hereditary—Liability, not 


personal—Covenant running with the land; see ‘Dasturat' ... un 118 
Limitation Act (1877), Sch. II Art 11— Order passed under section 332 of i 
the Code of Civll Procedure of 1882 ; see Declaratory suit ... sas 187 


Limitation Act (1877), Sch. If. Art 13—Suit under last paragraph of 
section 332 of the Code of Civil Procedure of 1882 , see Declaratory suit ... 187 
Limitation Act (1877), Sch. II, Art.'14—Suit under last paragraph of section 
331 of the Code of Civil Procedure of 1882 ; see Declaratory suit sas 187 
Limitation Act (1877), Sch. II. Art 131—Cause of action, when arises— 
Immovable property, interest in—Right to receive certain sums of money 
periodically from the proprietors of other estates—Legal origin—Enjoy- 
ment, hereditary—Liability, not personal—Covenant running with the 


land ; see ‘Dasturat’ sist eos “ 118 
Limitation Act, ae Sch, II. Art jr Hei Burden of proof; see 

‘Dasturat’ a eae ea bs 118 
Limitation Act, ie. Sch. Il, Art. 131-‘Refusal’— Demand ; see 

‘ Dasturat’ ‘i see 11 


Limitation Act (1877), Sch. iL Art ia -Sal to ONEM paykal of money 
charged on immovable property—Suit by second mortgagee on his mortgage 
in which he sought a decree against the third mortgagee for the amount of 
surplus sale proceeds in execution of decree of first mortgage, withdrawn ; 
see Mortgage. i oe wea 132 
Limitation Act (1877), Sch II Art 179—'Final decree or order of appellate 
Court’—Appeal to His Majesty in Council—Dismissal for want of prosecu- 


tion—Order in Council of 1853, Rule 5; see Limitation r 574 
Limitation Act (1877), Sch. II. Art 180—Order of His Majesty i in Council 
dismissing an appeal for non-prosecution ; see Decree, execution of es 626 


Limitation Act (1908), Sec. 19—Application to execution Court not reciting 
terms of adjustment, not eons right of the judgment-debtor ; see 


Execution proceeding ws aas 123 
Limitation Act (1908), Sch. L Art 64, applicability Gi ane due ; see 
Limitation isa ski ig oes ees Sis 263 


` 


K 


a 
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Limitation Act, (1908), Sch I. Arts 122, 132—Suit on judgment—-Suit for 
“ arrears of one share—Death of defaulting co- sharer-——Substitution of other 
co-sharer—Widow’s petition for substitution rejected at the instance of 
plaintiff —Widow struck Gi the record—Decree against other co-sharer ; see 
Charge 19 
Limitation Act (1908), Sch 4 Art 197—Auction- nane “Raut Jeres 
—Judgment-debtor out of possession at the date of sale ; see Sale certificate, 
amendment of -.. NY 209 
Limitation Act (1998), Sch T Arts 137, aA Birden of E NE 
debtor, if in possession at the date of E E ; see Sale 
certificate, amendment of ... see 209 
Limitation Act (1908), Sch. I. Art 46 NG Akeh EEE in possession at 
the date of sale—Sale becoming absolute ; see Sale certificate, amend- 
ment of 209 
Limitation Act, Sch. 11. Art ad Bedêapian, suit E TE 
mortgage—Apreement of a of sak within A 


time ; see Limitation : vee a oh 477 
Limited interest, aılverse gadai of ; see ijëctment vee de 77 
Limited owner—Alienation of Seton of estate—-Assent af reversioner— 

Quantum ; ses Alienation ove ses ss 318 
Lower appellate Court, if to dispose iin of all the reasons given by the 

first Court ; see Second appeal ee 853 
Mahomedan husband—Suit for PE N CARES E Jool see Gens 

jugal rights oo nee aa aoe 216 


Mahomedan Law—Pre-emption—Right, when accrues Right of shafa, what is— 
Mahomedan law relating to sale, applicability of—Sale, when complete, for the pur- 
poses of pre-emption—~Waiver. 

‘Under the Mahomedan Law, the right of pre-emption does not accrue until the 
property has passed from the original owner to a purchaser. 

Per Carnduff ¥.—The right of skafa recognised by the Mahomedan law is not the 
right of pre-emption known to the Roman law, that is to say, therightarising out of 
an obligation on the part of an intending vendor to sell preferentially to the obligor 
if he offers as good conditions as any intended vendee, but rather the obligation atta- 
ched to a particular status, which binds the purchaser from the person obliged to hand 
over the subject- matter to the other party to the obligation on receiving the price paid 
by him for it. 

In applying the law of pre-emption, the general law, which is paramount and has 
superseded the Mahomedan law, should guvern the incident of sale; and thus the right 
of pre-emption does not? arise until the pre-emptor becomes aware of the registration 
of the kebala conveying the property to the purchaser, . 

Per Richardson $.—Any attempt to apply the Mahomedan Law strictly in all 
cases might involve great, if not insuperable, difficulties. In each case it is to be 
determined what is the intention of the parties to the sale as manifested in some 
unequivocal way to the outside world. One effectual and acceptable mode of manifest- 
ing that intention may be delivery of possession ; another may be registration. 

When possession is not given and the price is not paid till registration, the right of 
pre-emption arises upon registration and not before, 

In the absence of proof of any of the terms and circumstances of offer made to a 
pre-emptor, the mere fact that the pre-emptor refused to buy the property did not bar 
his right to pre-empt when the property was sold later on, | 


+ 


~ 
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Mahomedan Law—(Contd.) 

In the absence of any knowledge of any apreement or of any proposal to sell 
the property to a third person or that the pre-emptor had any opportunity to 
purchase the property at the price paid by the vendee or that he had sanctioned 
the sale, the fact that he himself was subsequently negotiating to purchase the 
property at a-higher price did not constitdte a waiver. Budhai Sardar v. 


Sonaulla Mirdha oe G01 
Maintenance allowance—Anlad— K$gndan’—Legitimate children—Inten- 
tion—Surrounding circumstances ; see Hindu Law—Will = ass 277 
Mandatory injunction—Appeal—Burden of proof—Proof, Kan ; see 
Injunction oes a: vee 305 
‘Manufacture’—Bengal ec Act, Sec. 2 (i A) sa PEGA Dilution of dena- 
tured spirit with water, if a process ; see Excisable article eee eee 53 
Marfatdar—‘Gujaratdar’—Tenancy, recognition of ; see Tenancy vee 62 


Market, holding of, on the land of Government—lIllegal or against public policy 

—Restriction as to admission of brokers---Broker’s duty ; see Dandidari right 313 
‘Material irregularity—Civil Procedure Code (1908), Sec. 115~-~Application 

to set aside ex parte decree—Rule for transfer of ee issued— 

Ex parte decree set aside ; see Revision ... eee 258 
Wiate’s receipt—Negotiable jakin 6 gi = Dorina gi title—Carriage by 

inland waters—Shipping Company ; see Transfer of property Act, Sec. 137 265 
Wlerger—Purchaser of equity of redemption, alsoa prior incumbrancer , see 

Mortgage ves eee so vee eee a. 200 
Mining lense—Evidence to vary the terms of written lease-Hvidence Act 

Sec. ga—Evidence to prove deficiency in area let out—Claim for reduction of rent— 

Onus probandi—Constderation. 

In a suit brought for arrears of rent, &c,, upon a mokarrari kabwliat executed 
by the defendants lessees for the right in the coal underneath 400 bighas of land as 
per boundaries given ina schedule thereto at a fixed annual rent, the defendants 
pleaded that the coal underneath the 400 bighas of land had been demised to them and 
that as they had not been given possession of the underground right of the 400 bighas 
of land they were entitled to an abatement of the rent fixed by the kabuliat : 

Held, that the question as to what had been demised turned upon the true con- 


struction of the Aabuliaé# and that construction could not be varied by extraneous evi-. 


dence as to the negotiations which led up to the contract which was, infact, made, or 
by evidence showing that within the boundaries specified in the schedule to the kabuliat 
there were not 400 bighas of land. 

Held, also, that the onus to make out a case for an abatement of the fixed rent, 
if any, lay on the defendants who had not proved how many bighas in fact were con- 
tained within the boundaries specified in the schedule by the kabuliat and also the area 
‘a bighas within those boundaries of which they were put in possession, and that the 
defendants having failed to prove their allegations the suit must be decreed. 

An unregistered document purporting to reduce the rent fixed by a regis 
tered kabuliat is inadmissible in evidence to vary the terms of the said kabuliat. 

An argeement made without consideration for reduction of rent fixed by a 
registered Aabuliat is not enforceable. Raja Durga Prosad Singh v. 

Rajendra Narayan Bagchi a 8 
Nfisconduct—Practitloner having no license to practise in a Revenue office—Commis- 
sioner of a division, if can report to High Court, see Legal Practitioners Act, 


Sec. 14 aon aon eae een eae 110 


an 


- 
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Misconduct of an arbitrator—Irregularity in procedure amounting to no 


proper hearing—~Award, if valid; see Arbitration ... 494 
Wlisdescription—Issue as to identity of property—rregularity— Mistake : 

see Execution proceedings ... ji e T 161 
Misjoinder of charges, objection as to, where tan A taken; see Charges, 

misjoinder of ... ou sin 633 


Misjoinder of partion- Swi dismis sal of ~Civil Pace Code (Act XIV of 

1882), Sec 31—Givil Procedure Code (Aa V of 1908), O. I. R. 9. 

A suit by one of the co-sharers in a jote instituted at a time when Act XIV of 1832 
was in force, for a declaration that an entry in the record-of-rights to the effect that the 
plaintiff and the defendant were joint tenants, was wrong on the ground that the plain- 
tiff alone was the tenant and the defendant was his sub-tenant, is bad for misjoinder 
of parties. 

Section 31 of the Code of Civil Procedure of 1852 which did not contain a 
saving clause in favour of non-joinder of parties as Order 1, Ruleg of the Code 
of 1908, is applicable to sucha suit Sheikh Faizu v. Sheikh Doman 455 
Wlisjoinder of parties and causes of action—Court, if can dismiss the suit— 

Civil Procedure Code (1908), O. 1. Rr. 2,9, O. 2 R. 6; see Second appeal 316 
Misrepresentation—Mortgagee not disclosing his mortgage lien—Private 


sale of mortgaged property ; see Estoppel “es 590 
Mistake in drawing up schedule of attached ronan Money ae 
execution of—Decree-holder's remedy ; see Execution proceedings Seg 161 
Mixed question of fact and law—Deposit sufficient or not--Second appeal ; 
see Under-tenure oes a we 38 
Mixed question of fact and SAW, A ; see Second TA NA 539 
Mixed question of fact and law, decision on, if operates as res judicata ; see 
Res judicata wee os NY 34 
Money due on balance Bdired TA NG to pay—Contrac Act, Sec. 
25 ; see Limitation 263 


Mortgage—Fictitious entry of a TEER in the er E E EN 
` tence of any property mortgaged within the jurisdiction of a Sub-Registrar 

—Effect of registration ; see Registration oo 484 
Mortgage— ortgage-decree—Sale of mortgage ini Na sale- proceeds, 

deposit of, in Court—Right of subsequent mortgagees therein—Fraud—Suit to recover 

surplus sale-proceeds wrongfully and fraudulently withdrawn—Limitation—Limi- 
tation Act (XV of 1877), Sch. II, Art, 132a—Surplus sale-proceeds, when with- 
drawn, tf subject to a charge. 

Certain property was sold in execution of a decree for a sale made on the appellants’ 
first mortgage thereon ina suit to which the respondents, who were the second mort- 
gagees of the said property, were made parties, and after satisfying that decree the 
surplus moneys were deposited in Court. Subsequently the appellant who had a third 
mortgage on the same property, obtained a decree for sale thereof in a suit to which 
the respondents were not parties, and in execution thereof the appellants, without 
giving notice to the respondents, withdrew the said surplus moneys out of Court. 

Held, that the appellants in so withdrawing the said surplus moneys acted wrongfully 
and in fraud of the respondents, and that the said surplus moneys represented the 
security which the respondents had under their mortgage and did not cease to re- 
present that security owing to the fact that the appellants had so wrongfully and 
fraudulently withdrawn them out of Court : 

Held also, that a suit brought by the respondents on their mortgage in which they 
sought a decree against the appellants for the amount so withdrawn by them (the 


fe 
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Mortgage—(Cox#d.) 
appellants) with interest, is a suit to enforce payment of money charged upon immov- 
able property within the meaning of Article 132 of second Schedule of the Indian 
Limitation Act, 1877. 
Quaere, whether the said money in the hands of the appellants was saddled 
with a charge in favour of the respondents to the amount of their charge. 
Barhamdeo Prosad v. Tara Chand... sa 132 
Mortgage—Purchaser of equity of redemption, also a prior pare DN, ka 
genuineness of, if can question—Merger—Registration Act (XVI of 1908), Sec. 50. 
The first three defendants were owners of the disputed property. On the rath 
November, 1897, they executed an unregistered mortgage bond in favour of the plain- 
tiff. On the and August, 1898, they executed a registered mortgage bond in favour of 
A. On the 15th December 1905, the right, title and interest of the mortgagors in the 
mortgaged property was sold in execution of a money decree against them and passed 
into the hands of the fourth defendant. The mortgagee of 1898 sued to enforce his 
securty “as against the mortgagors and the purchaser of the equity of redemption, the 
fourth defendant. The consent decree passed in that suit was satisfied by the fourth 
defendant onthe 14th December, 1907, with money raised by him upon a mortgage 
executed by him on the roth December, 1907, in favour of the fifth and sixth defen- 
Gants, On the 27th August,tgog, the plaintiff commenced the present action to enforce 
his security and joined as defendants the mortgagors (the first three defendants), the 
Purchaser of the equity of redemption (the fourth defendant) and the mortgagees from 
the latter (the fifth and sixth defendants). r 


Held, that as the fourth defendant combined in himself a two-fold character, vis., 
the holder of the equity of redemption anda prior incumbrancer, he was entitled to 
question the genuineness of the mortgage deed executed in favour of the plaintiff. 


Held also, that the combination of the said two interests in the same person, 

did not constitute a merger. Sib Narain Mandal v. Govinda kar .. 200 
Mortgage deed, genuineness of, if can be questioned—Purchaser of equity 

of redemption, also a prior incumbrancer—Merger ; see Mortgage “as 200 
Mortgage property, sale of—Mortgage decree—Surplus sale proceeds, 

deposit of, in Court—Subsequent mortgageey, right of, therein—Subsequent 

mortgagees party to the suit—-Third mortgagee, suit by, in which second 
mortgagee not party—Third mortgagee withdrawing surplus sale proceeds 

without notice to second mortgagee ; see Mortgage sais ate 132 

Mortgage suit—Misjoinder of parties and causes of action—-Mortgage money, pay- 
ment of, by mortgagor to prior mortg agee—Suit by subsequent mortgagee to enforce 
payment—Party, transfer of. 

The defendants second party and third party had five-sixts and one-sixths share 
respectively in a mortgage security executed by the defandants first party and the-plain- 
tiffs alleged that they purchased the one-sixth share which belonged to the third party 
defendants. They (the plaintiffs) stated that they were informed that the defendants 
second party had received from the mortgagors asum of money sufficient to satisfy 
their dues and consequently brought a suit to enforce the security only in respect of 
the money due in their share. The plaintiffs further stated that if any sum was due to 
the second party defendants, they were prepared to increase the amount of the claim 
and pay court-fees accordingly : 

‘Held, that the suit might be dee med to be a suit for recovery of whatever was due 
no the mortgage security. . 
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Mortgage snit—(Contd). 
That it was open to the second party defendants, if anything was due to them, to 
have themselves transferred from the category of the defendants to that of the plaintiffs. 
When the defendants second party did not choose to be transferred to the 
category of the plaintiffs, buton the contrary, questioned the title of the plain- 
tiffs, the suit would not be defeated when all.the mortgagees were paities and 
the plaintiff, sought to recover what was due on the security. Bam 
Chandra Marwari v. Dhadhai Singh ~ om 327 
‘Mortgagee, if holds on his own account; see Civil Procedure Code (1908) 
O. XXI R. 101 s. 13 
Mortgages, third, ian sale piod: Without notice tors second mort- 
gagee, in execution of his decree—Sale of mortgage property in which sub- 
sequent encumbrancers were parties—~Surplus sale proceeds, deposit of, in 


Court ; see Mortgage sos ane 132 
Mortgages in possession under invalid aga SN for NGNE ption— 

Plaintiff's title established—Plaintiff’s remedy ; see Possession, suit for ve 332 
Mortgagee’s duty to disclose his prior lien—Private sale of mortgaged 

property ; see Estoppel sa ose we is 590 
Mortgagor, if can question the Seong of debiana ; see Suit 

on mortgage was ese sea 193 
Wlother of full owner, alienating a san of the estate with die assent of 

entire body of immediate reversionary heirs—Effect of ; see Alienation aus 318 


Mutuality—Temporary—Settlement-holders, settlement wit h—-Re-settle- 
ment by Government—Contractual obligation of subordinate holders ; see 


Temporary settlement wi one vee as + 308 
Mutuality, principle of, when eee to the doctrine of res jud icata ; ; See 

Res judicata nee aes ves 34 
W ecessary party--Suit for mak by a agains landlo rd—~Settlement by 

` Government—Pre-existing contract ; see Alluvial accretion ... 6.4 
Negotiable instrument—Receipt for “goodsMata! s receipt Document of 

title ; see Transfer of Property Act, Sec. 137 we, 263 


"Negotiable Instruments Act, Sec. 78—' Holder _~Transfe ree~—Pro- 
missory note, transfer of—Delivery without endorsement; see Promissary note 335 
Non-appealable decision in previous litigation , if operates as res judicata ; 


see Res judicata ues wee 34 
Non-ocoupaucy holding, NA of, parting with possession of, if ground of 
forfeiture ; see Non-occupancy raiyat wi wis 505 


Won-vcoupancy raiyat—Heritability— Khudkasht aig sahih ratyats—Ex. 
pressio unius est exclusio alterius-—~Bengal Tenancy Act (VIII of 1885), Sec, 26— 
Non-occupancy holding, portion of, parting with possession of, if ground of forciture. 
The holding of a non-occupancy ralyat is heritable. 

Parting with the possession of a portion of a holding by a non-occupancy raiyat is 
not a ground of forfeiture. 

Raiyats in early days were either kaudkashét or pahikasht. The position of the 
khudkasht was superior to that of the pahikasht. The khudkasht was, speaking 
generally, a man of the village in which his holding was situate and his 
holding ultimately was hereditary. The pahikasht was notaman of the village 
where the land cultivated by him was situate; he was an immigrant. Originally he 
was a tenant-at-will, but gradually his tenancy became more of a fixed character, either 
from year to year or for a greater interest. 
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Won-Occupancy raiyat—(Conid.) 
The maxim expressio unius est exclusio alterius is at best an uncertain 
guide to the true meaning of a statute. Section 26 of the Bengal Tenancy 
Act deals with the devolution of a right of occupancy, not of a holding pure and 
simple. This provision as regards right of occupancy, which is a creature of 
the statute, in section 26 will not apply to the ordinary holding of a raiyat 
which is not acreature of the Act, though some protective provisions are 
applied to it which make for fixity of teaure. Midnapore Zemindary 
Company, Limited v Hrishikesh Ghose æ 505 


Non-occupancy raiyat, suit by, for ejectment—Cause of action accrued 

more than 2 years before amendment—Bengal peace Act, Sch. II. Art 

3 as amended; see Limitation as e` 549 
Won-oconpaney raiyati holding, if heritable; see Non-occupancy raiyat sog 
Won-transferable bolding, transfer oft angkara in possession for more 

than 12 years—Rent, receipt of, from transferee as eat ste 

Tenancy eee Se m 62 


Won-transferable occupancy alang ar landlord, ME ig 
effect of-*-Purchase before 1907—Joint possession; see Occupancy holding 400 


Notes of proceeding, absence of, effect of ; see Arbitration ‘ie vee 494 
Notice—Burden, extent and nature of-—State of things; see Purchaser, 
duty of cre eon 352 
Wotice under R. 5 of O. XXX of the Code of Civil Procedure, ore of ; see 
Decree, execution of sini no wee 581 
Nuisance, common aoe Sik right to make ; see Preseriptive right, to ain: 
charge water one sos sis 42 
Obligation—Shipping etree: Circular issued i Company—Mate s 
receipt--Third party; see Transfer of Property Act, Sec. 137 . es 265 


Occupancy holding—Non-transferable—Co-sharer landlord, ajahan by—Effect 
of —Foint possession—Bengal Tenancy Act Sec. 23, Sub-sec. (2). 

‘ In 1907, before the Bengal Tenancy Act was amended, a co-sharer landlord pur- 
chased a non-transferable occupancy holding. The tenant, after the transfer, vacated 
the land and the purchaser came into occupation thereof 

Held, that the other co-sharer landlords were entitled to joint possession of the land 
to the extent of their shares. 


Sub-section (2) of section 22 of the Bengal Tenancy Act applies only to a 
case in which a transferable occupancy holding has been purchased. Thakhi 
kant Das Mahapatrav. Balabhadra Prosad Das + 400 


Occupancy right, devolution ees iy Tenancy Act, Sec. 26; see Non- 


occupancy ralyat g ree re ves 505 
Omission to make entry in Settlement Ti effect of; see Temporary 
settlement š pii 308 


Oral evidence, admissibility of—Rent Pa EE EE TT habuliat. 
Oral evidence is admissible to prove the rent agreed to be paid by arf un- 
registered kabuliat, which is inadmissible in evidence. Amir Ali v. Aykup 


Ali Khan Saudagor 428 
Order, scope of, by executing Court for ejectment, if can be widened; see 
Ravision wah one ses 294 


Order by executing Court for ekani eek can be carried shes see Revision - 294 
Order granting review—Propriety of order, if and when can be questioned in 
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Order—(Contd.) 

appeal AN final decree—Civil Procedure Code (1882), Sec. 629; see 

Review aes NT oss 225 
Order granting WA made without jurisdiction—Agprieved arty s 

remedy—Civil Procedure Code (1908), Sec. 115 ; see Review zii 252 
Order of His Majesty in Council dismissiñg an appeal for non-prosecution 

—Limitation Act, Sch. H. Art 180; see Decree, execution of a 626 
Order of injunction, a discretionary order; see Injunction ete eee 305 
Order sanctioning addition of plaintiff—Original plaintiff praying tor add- 

tion—Civil Procedure Code (1882), Secs. 27, 32 ; see Limitation 5 
Order setting aside sale under section 173 of Bengal Tenancy Act, see 

Appeal, if lies ... one 81 
Ostensible owner, suit byas Real c owner koua by judgment see Res 

judicata se vee vee se 34 
Ouster—Sole occupation by one TPE E see Temporary iutan sae 47 
Ownership—Mixed question of fact and law , see Second appeal ws «$39 
Packages, contents of, loss of—Complete packages, meaning of —Risk-note, 

form H 3 see Railway Company, liability of ah eee 142 


Paper-book, preparation of —Contract—Undertaking—Vatil, Jui of 

Per curiam; An agreement to prepare paper-books is an agreement between the 
parties and the Gourt, which the Court expects them to fulfil, Itis upon the faith of 
such agreement that the Court permits the appellant to abstain from making the neces- 
sary deposit in Court for the expense of the paper-book in time. An attempt to with- 
draw such agreement should be made by a notice to the Court. 

Per Trevelyan ¥.—An underfaking to prepare a paper-book is a contract which is 
capable of being enforced by the Court, and which will, if necessary, be enforced in the 
same way as similar contracts by Attorneys can be enforced. 

The trust given to a pleader, who is an officer of the Court and who is 
allowed to undertake the preparation of a paper-book would not be fulfilled if 
he were allowed to have reservation as regards non-receipt of money from the 
client, in his mind and to take an undertaking to mean only an undertaking to 
prepare a paper-book if he is paid for it. It is the business of a pleader 
who gives an undertaking of this description if he wants to run no risk, to see 
that he is indemnified before he gives the undertaking. Satis Chander 

Bhaumik v. Saroda Prasad Ray 432 
Pardanashin lady—Deed of gift—Onus probandi—Proof— Validity —Protection ~~ 

Disability —Undue influence—Fiduciary retationship—Independent advice, 

Where a deed of gift is executed by a fardanashin lady, the burden of proof shall 
rest, not with those who attack, but with those who found upon the deed, and the 
proof must go so far as to show affirmatively and conclusively that the deed was not 
only executed by, but was explained to, and was really understood by the lady, and 
it must also be established that the deed was not signed ander duress, but arose from 
the free and independent will of the lady. 

‘The requirement of law as to proof and validity of a deed of gift executed 
, by a pardanashin lady is for her protection, but is not of law creating a legal dis- 
ability in her. 

Where a pardanashin lady executed a deed in favour of her jah kk; son : 

Held, that in the absence of affirmative proof of any undue influence, in order to 
get relief it must be shown that the facts of the case fall under the principle which 
applies to every case where influence is acquired and abused and confidence reposed 
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Pardanashin lady—(Contd.) 


689 


and betrayed ; and that no such abuseor betrayal had occurred and the gift must 


therefore be upheld. 

There is no rule of law that a deed of gift executed by a pardanashin lady 
carinot stand unless it is proved that the lady had independent advice. The 
possession of independent advice, or the abserce of it, isafactto be taken 
into consideration and well weighed on a review of the whole circumstances 
relevant to the issue of whether the graator thoroughly comprehended, and 


deliberately of her own free will carried out, the transaction. Ifshe did, the. 


issue is solved and the transaction is upheld. but if upona review of the 
facts—which include the nature of the thing done and the training and 
habit of mind of the grantor, as well as the proximate circumstances affecting 
the execution—if the conclusion is reached the obtaining of independent advice 
would not really have made any difference in the result, then the deed ought to 
stand. Kali Bakhsh Singh v. Ram Gopal Singh ves a 
Party—Application to make contractee a party at a late stage of the case— 

Agreement—Present interest -—Defendant's knowledge; see Security for costs 


172 


59 


Party—Morigage suit—Transfer of Property Act, Sec.85—~Civil Procedure Cede, 


O. 34 R. 1—Karta of joint Mitakshara family, if can sue alone. 
A mortgage suit brought by the arta of a joint Hindu family, without the other 
members of the family being made parties to it, is not maintainable. Sidhes- 
wari Prosad Narain Singh o. Dharamjit Narain Singh ... 
Party, necessary—Suit for rent by a co-sharer landlord—Settlement by 
Government—Pre-existing contract ; see Alluvial accretion «+. eee 
Party appealing against a discretionary order, what to prove ; see Injunction 
Payment made under section 310A of the Code of Civil Procedure of 
1882, if in satisfaction of judgment-debt; see Voluntary payment se 
Person in occupation, title of ; see Purchaser, duty of ia tee 
Person interested in the protection of under-tenure—Act VIII (B.C.) of 
1865, Sec. 6—Unregistered purchaser of a transferable under-tenure, see 
Under-tenure _... ase ave TT on 
Person liable to satisfy ‘engagement’—Engagement with EE A 
transfer in invitum—Transferee, if and when liable—~Bengal Drainage Act, 
Secs. 36 A, 38; see Suit to cancel certificate ~ +s i ai 
Plaint, amendment of—Court’s discretion , see Pleading ii jii 
Plaintiff, addition of, after limitation—Plaintiff added, minor member of 
joint Mitakshara family—Original plaintiff, head of the joint Mitakshara 
family ; see Limitation “i use oun saa 
Plaintiff, addition of, order sandi na On plaintiff paying for 
addition—Civil Procedure Code (1882), Secs. 27, 32; see Limitation 

Plaintiff, when to be ordered to gie security for costs-—-Plaintifi, a poor 
man; see Security for costs... wee s. 
Plaintiff's remedy——Usufructuary aoai caution of, suit for-—-Mort- 
gage invalid in law—Plaintiff’s title, establishment of; see Possession, suit for 
Pleader—Service in different capacity--Summons, service of, refusing to 
accept ; see Decree, execution of aoe see 
Pleader, admission by, in another suit—Weight to be atiachad see Proof ... 


437 


395 


354 


59 
532 


581 
541 


Pleadings—Written statement—Failure to deny allegations in plaint, effect of— 
Plaint, amendment of—Court's discretion—Civil Procedure Code (Act V of 1908) 


O. VIII, R.5. 
L 


+ 
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Pleadinings—(Contd.) i ' 

There was nothing in the Code of Civil Procedure of 1882, corresponding with Order | 
VII, Rule 5 of the Code of 1908. The effect of failure under the latter Code to deny’ 
in the written statement the allegation of fact in the plaint, does not necessarily 
amount to a proof inthe plaintiff's favour. 

It is in the discretion. of the Court to allow or disallow an application for 
amendment of plaint. Satyes Chandra Sarkar v. Monmohini Dasi... 518 
'P ossession’—Specific Relief Act, Sec. g-eJoint possession; see Possessory 

suit ... s. wes “va sas 117 
Possession, suit ops ketia mortgage, Hdmi of—Mortgage, 

invalid in law~-Plaintif s title established —Plaintiff to recover possession 

—Suit, nature of, if changed. 

A suit for possession on redeeming a usufructuary mortgage is in substance a suit 
. for possession of the land. 

In a suit for possession of land on redeeming a usufructuary mortgage, if 
the plaintiff establishes his title and the only answer that the defendant has, 
is that the mortgage is void in point of law, the plaintiff is entitled to get 
the land, because the defendant on his own showing has no title whatever to 
retain possession of the land. Annada Hait v. Ehudiram Hait “aie 832 
Possession, whether sufficient to put purchaser on enquiry ; see Purchaser, 

duty of one s. ase see wee 352 
Possessory suit—Specific "Relief Act Sec, 9—'Possession’—Suit by co-sharer, | 

maintainability of—F oint possession, 

A party entitled toa moiety share in a property cannot proceed under section 9 of 
the Specific Relief Act when the dispossession is in respect of the whole. 

A Court has no jurisdiction to grant joint possession under section 9 of the 
Specific Relief Act, as the word ‘possession °’ in the section refers to exclusive 
possession. Hari Narain Das v. Hlemjan Bibi a ni 7 
Power given to more than one wife, if valid ; see Adoption T we 309 
Practice—Concurrent findings—No evidence to support; see Registration... 484 


Ki Practice—Special leave to Appeal—Criminal proceedings. 


Leave to appeal from conviction and sentence on the grounds of alleged 
irregular conduct of the proceedings, misdirection of the Jury, and misrecep- 
tion of evidence refused, the case not coming within the principle laid down in 
In rê Dillet. George Staunton Clifford v. The King Emperor... 107 
Practitioner having no license to practise in a revenue office—Commissioner 

of a Division, if can report to High Court; see Legal Practitioners Act, 


Sec. 14 rr w vas oe 110 
Fre-emption— Mahomedan tay relating to sale, if applicables Taer 
- of Property Act, Sec. 54; see Mahomedan Law—Pre-emption aus » sas 601 


Pre-emption, right of, when arises; see Mahomedan Law—Pre-emption ... 601 
Pre-emptor WAE to buy property— Waiver ; see Mahomedan Law—Pre- 
emption $ É se e 601 
Pre-existing kas, how far binds dis rE T E by 
Government—-Fair rent—Bengal Tenancy Act, Sec. 7—Civil Procedure 
Code (1908), Sec. 103; see Alluvial accretion ies ase s.. I4 
Preliminary decree—Civil Procedure Code (1908),Sec. 2—Suit for posses- 
sion and mesne profits—Decree for possession—Mesne profits, claim for, dis- 
allowed by first Court but allowed on eee ose appeal: see 
Remand one eve oye “a ee ce 349 
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Presoriptive right—District Board in possession for long time—District 

Board officials taking earth; see District Board bye-laws, infringement of .. 635 
Fresoriptive right to discharge water—Tenements, not ae ne Pere 

across the public way, right of easement in—Right of easement of a private indivi- 

dual over a public property. 

A person cannot acquire a prescriptive right to discharge the surplus water of his 
land and tank on the land and tank of another through a channel across a public 

road. 6 ; 

There can be no prescription to make acommon nuisance which is prejudicial to 
all people because it cannot have a legal beginning by license or otherwise, being 
against the common law. 

A private right of way and a highway may exist over the same road, 
and the acquisition by the public of a highway over a road in respect of which 
private individuals enjoy a right of way does not necessarily destroy the right : 
of the latte. Khudiram Nandi v. Surendra Nath Samanta BA 42 


Prescriptive dice to make a common nuisance ; see Prescriptive right to 


discharge-water .. vs une ies eas os 42 
Prosumption—Landlor ie his share of crops each year; see Batat 
system sa. vee “ae 346 


Presunipionee as rights, entry in—Suit before publication of atori 
— Bengal Tenancy Act, Sec. 103 B. 
The presumption referred to in section 103B of the Bengal Tenancy Act 
is applicable to a suit instituted before the publication of the record-of-rights 
in which the entry is contained. Raja Kamaleshwari Pershad 


Singh v. Ramhari Singh ana 348 
P resumption—Self-acquisition—Property standing in the name of junior 
member; see Joint Hindu family ove oes aes 129 
Presumption—Tenancy originated before 1836—Batia, long payment of; 
see Batta, if and when legal ... ene vee 348 
Prior purchaser—Subsequent purchaser with notice of prior KT 
Improvement; see Specific performance of contract, suit for... 420 


P riority—Prior transferee by unregistered deed, possession oi sSubseguent 

transferee by a registered deed with notice of prior transfer—Registration 

Act, Sec. 50; see Purchaser, duty of ... sas ii 352 
Private arbitration—Order allowing award to be made decree of Court— 

Civil Procedure Code (1908), Sch. II. Para 20o—Award valued less than 

Rs. ee valued above Rs. aa A mea of award; see 

Appeal one on 260 
Private right of way, if disi aye da right ait way and highway over 

same road—Highway, acquisition of, by public; see Prescriptive right to dis- 


charge water nee vee 42 
Privy Council—Special leave to sapaa Caa PEE BEG E 
proceedings—Misdirection of jury—Misreception of evidence; see Practice 107 
Probate and Administration Aot, Sec. oe inven oy: nature of; see 
Inventory oes vee eee 136 
Procedure, how WAN E to take away vested rights; see 
Limitation oes vee ves 549 


Proceeding to enforce acd NG s decision, when can be auctioned: 
see Arbitration as. one s. e ote nee 494 
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Procecding under Sec. 43 cl. (2) of Provincial Insolvency Act, if a criminal 

case~~Imprisonment, sentence of; see Provincial Insolvency Act, Sec. 43 

cl. (2) ony ove wee use one 430 
Proceeding under Sec. 43 cl, (2) of Bonnal Insolvency Act, if a criminal 

case-~Procedure to be followed; see Provincial Insolvency Act, Sec. 43 cl (2) 440 
Produce rent—Bengal Tenancy Act, Secs. 29, 74 ; set Compromise decree... 333 
Promise to pay a barred debt—Contract Act, Sec. 25— Writing showing 

merely a balance due; see Limitation... we 203 
Promissory note—Delivery, without JidotsenseltNecohalte Instrument Act, 

Secs. 48, 78—Transfer, whether valid—Transfer of Property Act (IV of 1882, as 

amended by Act If of 1900), Secs, 123, 130, 137—Chose in action—Egquitable 

assignment—Gift—Indian Contract Act Sec. 90-—Delivery, requirements 
of—General and earlier law, if qualified by the special and latter provision— 

Transferee, whether a“ holder ’’—Right to sue. 

A promissory note cannot be transferred by mere delivery without any endorse- 

ment. 

N, handed over a promissory note without any endorsement to an idol through its 
pujari, and, having done so, died. Upon a suit being brought by the skedait and 
the pujari of the idol for recovery of the amount due: 

Held, that there was no valid transfer as the transferee could not rely either on the 
assignment of the note as a chose In action or on a transfer by gift. 

Per Carnduff F.—-The gift was not a complete one as the intention of the holder 
was not carried out; and the document was only an incident to the chose in action, 
and all that was delivered was the incident, the handing over of which could not be 
said to have had the effect of putting the representative of the idol in possession of 
the debt. 

Per Richardson ¥.—The right to debt can only be effectually transferred by some 
method authorised or recognised by the law. Something must be done to enable the 
actionable claim or thing in action to be reduced to a thing in possession. | 

Per Curiam: The proposition that the Negotiable Instruments Act, leaves 
untouched the rules of the general law which regulate the assignment of chose in 
action and the transfer of chattels is subject to the qualification that the latter must 
not be inconsistent with the former, 

Hence, assuming that there was a valid transfer, the transferee was not 
entitled to sue on the note inasmuch as he was nota“ holder” within the 
meaning of section 78 of the Negotiable Instruments Act. Akhoy Kumar 

Pal v Haridas Basak «=. 335 
Promissory note, suit on—Promissory note made over to idol without 
endorsement—Chose in action—Gift—Transfer of Property Act, as amended 

by Act II of 1930, secs, 123, 130, 137; see Promissory note «e» a 335 
Proof—iscader, admission by, in another suit— Weight to be attached. 

_ Ifa plaintiff relies upon any statement by the defendant or his pleader 
made in a previous litigation between the parties, that statement must be 
regularly proved. On proof of such statement, question arises as to the 
weight tu be attached to it Moni Lal Kar Dhawah v Uma 


Charan Chakravarty ... re ae Mat 

Proof, nature of—Deed of gift; see Pardanashin lady s 172 
Property in the hands of the manager of the Court of Wards, if attachable; 

see Deciee, execution of a oe an be 406 


Property standing in the name of junior den bara nane Sele 
acquisition ; see Joint Hindu family a an me ee 129 
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Proprietor, if can reserve right to receive pene of profit, on sale of pro- 
prietory right , see ‘ Dasturat ’ 118 


Proprietor of an estate ~Land Registration Act, Sec. ea AN Chowki- 
dari land; see Rent, suit for. 


5 236 
Provincial Lusolvency Act, Sec, “16 ieee ol, (a)— Se 1 
Property ; see Insolvency proceeding ,... ies 83 
Provincial Insolvency Act, Sec. 42 sub-sec. Gh insolvency adjudica- J 
tion of, with condition, if guar a Court, power of; see Insolvency 
proceeding oe 83 


Provincial Insolvency Act, Sec. 43, ci. rnin against the debtor, 
whether a criminal case—Imprisonment, sentence of—Procedure—Conditions to be 
observed, 

A proceeding under section 43, cl. (2) of the Provincial Insolvency Act, is 

one Of a criminal nature, and in so far as it results in a sentence of imprison- 

ment, it must be treated as a criminal case. In such a proceeding there should 

be a charge, a finding, and a conviction as a foundation for the sentence, and 

an Opportunity should be given to the alleged delinquent of answering the 

charge against him after it has been distinctly stated And the Court should 

ordinarily require clear proof of personal service of the application made by 

the creditor, and, if possible, require the presence of the person against whom 


it is directed. Amiruddi Karikar v. Jadav Karikar in 


430 
Public policy—Agreement—Present interest ; see Security for costs 59 
- Puisne mortgagee, suit by, to enforce mortgage security—Payment of 
mortgage money by mortgagor to prior mortgagee—Necessary persons, 
parties—Misjoinder of parties and causes of action, see Mortgage suit ... 327 
Purchase money, payment of and execution of conveyance, a contempora- 
neous act; see Sale wes ‘ws dn ... eee 146 


Purchaser, duty of—Vendor not in Pe me) er if sufficient to put 
purchaser on enquiry—Indian Registration Act, Sec. 50—Prior unregistered docu- 
ment, title by—Notice of such title to a subsequent transferee by a registered 
instrument— Whether the latter document takes effect against the former. 


When a person purchases a property where a visible state of things exists which 
could not legally exist unless the property were subject to some burden, he is taken 
to have notice of the extent and nature of that burden. And thas if a person other 
than the vendor is in possession, it is sufficient to put a purchaser on enquiry as to 
. the nature and extent of his interest, and the purchaser is bound by all the equities 
which the person in such occupation may have in the land, 


Where therefore a suit for rent was brought by one M against B, with respect 
to a land to which the former acquired title by a registered conveyance executed in , 
his favour by the original owner, and B, who was admittedly at one time a tenant 
in occupation of the land, contested the claim on the ground that he was in possession 
of the land as a usufructuary mortgagee by an unregistered instrument from 
before the purchase by M. and as such was not liable to pay the rent: 


Held, that it was incumbent upon M to make an enquiry as to the possession of 
the property at the time of his purchase, fe. to enquire under what title B claimed 
to be in occupation of the land, and he must be deemed to have purchased the 
property with notice of, and consequently subject to, the usufructuary mortgage of B, 
and was not entitled to claim rent from B as his tenant, till he had redeemed the 
usufructuary mortgage. 


-~ 


= 
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Purchaser—(Con/d.) 
Held further, that section 50 of the Indian Registration Act has no applica- 
tion where the person who claims title under the subsequent registered 
document has notice of the title created by the prior unregistered document. 
Magu Brahma v. Bholi Das . a = .. - 352 
Purchaser, liability of—Person other than the vendor in panes E 
chaser to enquire the nature and extent of interest—Equity . see Purchaser, 
duty of ai 352 
Purchaser, title of Tees uie by, hae forièitarë and Sandie api 
cation for removal—Stipulation for forfeiture clause—Stipulation to grant 
fresh lease on Onerous terms on application ; see Lease Ses ny 219 
Purchaser’s equitable lien, when arises; see Sale... 46 
Purchaser’s right to obtain possession under Section 55 (1), r f) of the 
Transfer of Property Act and the vendor’s right to realise unpaid balance 
of purchase money under Section 55 (4) (b), if can be enforced in one 


action; see Sale ... iñ ši 146 
ae sale, effect of—Durputni, if snaulied = Putai Regulon, Secs, 3; 
15; see Auction-purchaser se. ey 360 


OQuscticn for civil Court—Bona fide claim of Sehr “yight—T iéle—Sury—Criminal 

Procedure Code, Sec. 133, scope of—Procedure, to be followed, 

In a proceeding under section 133 of the Code of Criminal Procedure, the first 
party asked for an obstruction of a way to be removed as detrimental to the public 
interests, and the second party claimed a private right thereto, aad the case was sub- _ 
mitted to the Jury. And the Jury collected the evidence and declined to decide the 
question as it involved the question of private or public right. The matter was 
referred to the Magistrate who decided upon the evidence that this was a matter for the 
civil courts: 

Held, that the section contemplates only an enquiry as to the existence 
or non-existence of the Obstruction complained of and not an enquiry into a 
disputed question of title; and it was beyond the scope of the Jury to decide 
whether the way obstructed was or was not a public way. And the Magis- 
trate having found that there was a bona fide claim of a private right, raised 
by the second party, was perfectly justified in leaving the determination of the 
question to the civil court. Mahomed Ashrafuddin v. Shaikh 

Karim Buksh ask 631 
Railway Company—Compensation, notice of claim to—Goods, loss of—District 

Traffic superintendent, notice on, whether sufficient—Railways Act, Secs. 77, 140, 

A notice of claim for loss of goods consigned through a Railway Company, 
if served on the District Traffic Superintendent and not onthe Agent in 
India of the Company, is not a good notice within the meaning of section 140 
of the Indian Railways Act East Indian Railway Oompany v. 

Ramgati Ram ase 189 

Railway Company, liability of—Railways Act Secs. 72, 76—Railway Com- 

pany—Consignment of gcods—Risk-note,. Form H—Non-delivery—Contents of 

packages, loss of —Complete packages, meaning of—Damage, suit for—Company, 
whether responsible for loss—Burden of proof, 

Certain goods were consigned to the defendant Railway Company for delivery to 
the plaintiff, under a Risk-note , known as Form H, made under the provisions of 
section 72 of the Indian-Railways Act. By that Risk-note the owner undertook “to 
hold the Railway administration harmless and free from all responsibility fer any loss, 


VoL. KIK.) - INDEX OF CASES, 695 


Railway Company—(Conid.) 

destruction or deterioration of, or damage to all or any consignment for any cause 
whatsoever except for loss of a complete consignment or of one or more complete 
packages forming part of a consignment due either to the wilful neglect of the 
Railway administration or to theft by or wilful neglect of its servants, transport agents 
or carriages.” Upon a suit being brought’by the plaintiff against tia Company for 
damages for loss of the contents of some packages : : 


Held, that the onus lay upon the plaintMf to prove that the loss was not caused by 
any of the risks undertaken by the owner under the Risk-note, 
Held further, that the loss of the contents of the packages could not be 
said to be loss of “ complete packaze3” within the meaning of the terms of 
the Risk-note. Kast Intiau Biilway Company v. Nilkanta 
Boy se 142 
Railways Act, Secs 72, 76—Goods, consignment of—Risk-note Form H— 
Non-delivery—Contents of packages, loss of—Damage, suit for— .- 
Burden of proof; see Railway Company, liability of vee 142 


Railways Act, Sec. 80—Injury to thrqngh-booked goods— Biang 
Company when liable; see Compensation, suit for ove wos 434 

Beal owner, bound by judgment—Ostensiblo owner, suit ae see Res 
judicata vee NT ee 34 


Bealisation, date pj Ba aii of sale, date a ore on , decretal anuni a 
Application to set aside sale by another bidder—Stay of proceeding—Sale con- 
firmed. 

The appellant obtained a decree against the respondent for the sum of Rs. 6,900 
odd with interest at 6 per cent. per annum until realisation. In execution, the proper- 
ties of the judgment-debtor were sold and purchased by A dn the roth July 1g11, for 
Rs. 15,000. The auction-purchaser deposited the earnest money on the 11th July 
and paid in the balance on the roth of the same month. Meanwhile another bidder’ 
at the sale contending that the property had already been knocked down to him for 
thesum of Rs. 9,000, applied to have the sale set aside and on the 31st July obtained a 
Rule from the High Court staying all proceedings pending the hearing and disposal 
of his application. The Rule was discharged on the 1st December, the order being 
communicated and the record returned to the Subordinate Judge on the rst February 
On the following day the sale to A was confirmed. The decree-holder thereupon ap- 
plied that he should be allowed interest on the decretal amount from the day following 
the date of sale to the date of confirmation, that is fromthe 11th July 16911 to the 
: and February 19 2: 

Held, that under the circumstances of the case, the decree-holder was en- 
titled to interest up to and February 1912. Mafar Chandra Pal Chaudhuri 

v. Gopal Chandra Mookerjee e 358 

Receiver—Civi!l Procedure Code (Act XIV of 18863), Sec. 503, powers under—Receiver 
whether can bring and defend suits—Suit against Receiver, without leave of the 
Court, whether maintainable. 

By an order of apointment a Receiver was given full powers under section 503 of 
the Code of Civil Procedure: 

- Held, that the words of the authority must be construed to have conferred upon 
the Receiver the power of bringing and defending suits as regards the property of which 
he was appointed the Receiver, 
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Receiver—(Con#d). 
A suit brought against a Receiver Ought not to be dismissed on the ground 
that it was instituted against an officer of the Court without the leave of 
the Court. Satya Kripal Banerjee v. Satya Bhupal Banerjee ... Igi 


Roooiver, suit agaiast—Court, leave of, if necessary ; see Receiver rr 191 
Recital in mortgages or deeds of sale as to legal necessity, effect of ; see 
Hindu widow—<Alienation ... wk ore wea 469 


Recognition of tenancy—Non- tanak holding, transfer pe, eer eee in 
possession for more than 12 years—Rent, receipt of, from transferee as 


marfatder ; ses Tenancy +» eee one 4 62 
Becord, accuracy of, | reservation of—Forged alteration— Suits inherent power ; 
SLE Record of rights eee es eee one wee 251 


Record of rights—A mend menit—U ah ana alteration supported by forged initial 
of oficer—Court's inherent power—Setting the record right-—~Appeal—Second appeal 
—Benugal Tenancy Act Secs. r084, 1094, Sub-sees, (2) and (3). 

Where the record of rights was drawn up correctly, unauthorised interpolation in 
it is not an entry made owing to a bona fide mistake within the meaning of section 108 
of the Bengal Tenancy Act. 

Every Court has inherent power to take steps for the preservation of the accuracy 
of its records. 

When what has been ordered by the Court has been correctly recorded and has sub- 
sequently been altered without authority and the alteration has been sought to be sup- 
ported by forged initials of a particular oficer so as to make detection difficult, if not 
impossible, not only the Court has inherent authority to set the record right, but it is 
incumbent upon the Court to take the necessary action as soon as it has been 
apprised of what is in essence a grave fraud upon the Court. 

No appeal lies from an order of the Settlement Officer setting the record right on 
the above ground. 


An appeal against an order of the Settlement Officer purporting to act under 
section 108A of the Bengal Tenancy Act, lies to the Special Judge and a second 
appeal to the High Court, ifthe Special Judge purports to act unde: section 
109A sub-section (2). Baulchand Sen v. Siris chandra Sen ve QI 
Record of rights—Eniry in, effect of—Sonthal Pergannas Settlement Regulation 

Secs. 11, 24, 25, Sub-sec, (1) and 25A.—Burden of proof—Fraud, —~Evidence 

Sec. 44. 

The fact that the defendants have been recorded as futnidars of all the lands in the 
village implies a decision that they have no durmakarrari right in respect of any of the 
lands included in that village. The decision operates as a decree of Court under section 
rı of Regulation IIT of 1872, It is open to the plaintiffs to avoid the effect of such a 
decree by the method prescribed in section 25A or sub-section (1) of section a5 of the 
said Regulation. 

The object of the procedure laid down in section a4 of Regulation III of 1872 is to 
enable persons interested to bring forward in the Settlement Court, within the precribed 
perlod, any objection they may desire to make to any part of such record. 

If the defendants rely upon the record of rights as conclusive under section 
_ 25 of Regulation III of 1872 and urge that the entry therein operates as a decree 
under section 11, they should prove that the requirements of the statute have ; 
been fulfilled. Assooan as this has been accomplished, it becomes open to the 
plaintiffs to urge under section 44 of the Indian Evidence Act that the entry 
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Record of rights—(Con?d.) 
which operates as a decree was obtained by fraud. It is not necessary that the 
plaintiffs should institute a separate suit to set aside the record of rights on the 


ground of fraud. Mir Mozuffur Ali v. Kali Prosad Saha vee 29 
Redemption, date of, extension « of, by appellate Court; see Suit on 
mortgage . s. . 193 
Redemption, suit bea Edan A to be within stipulated time—Agreo- 
ment of parties ; see Limitation re 2 4s 477 
BReduction of rent—Burden of proof ; see Mining leas ous -95 


‘Refusal’—Limitation Act, 1877, Sch. II. Art. 131-—Demand ; see ‘Dasturat’ 118 
Registration—Award, whether filed or not in _ Court ; see Admissibility in 

evidence ose ss vos eee 1233 + 

Registration—Indian Registration Act uu of 1877)—Morkgage—Fictitious entry of 

a property in the mortgage—Non-existence of any property mortgaged within the 

jurisdiction of a Sub-Registrar—Effect of registration by an officer having no juris- 

diction—Mortgage suit— Decree of a Court having no Jurisdiction—Practice —bon- 
current findings—No evidence to support them. 

Where of the properties included in a registered mortgage deed the only parcel 
that gives the Sub-Registrar jurisdiction to register it, is in fact a fictitious entry and 
represents no property that the mortgagor possessed or intended to mortgage, or that 
the mortgagee intended to form part of his security : 

Held, that such an entry intentionally made use of by the parties for the purpose of 
obtaining registration in a district where no part of the property actually charged and 
intended to be charged in fact exists, is a fraud on the Registration law and-no registra- 
tion obtained by means thereof ìs valid. 

Held also, that no such fictitious parcel inserted to give acolourable appearance of 
the deed relating to property within the limited jurisdiction of a Court when in reality 
such is not the case could bring the deed within the jurisdiction of the Court. 

A mortgagor purported to mortgage 28 properties, of which one was described as 
No. 25, Guru Das Street in-Calcutta and all others were outside Calcutta and outside 
the local limits of the ordinary original civil jurisdiction of the High Court there. The 
mortgage was registered at the Calcutta Registry Office by the Sub-Registrar. The 
mortgagee put the mortgage in suit in the High Court and obtained the ordinary decree 

_ forsale., It was found asa fact that the property, 25 Guru Das Street, was a none 
existing property. 

Held, that as no portion of the properties mortgaged was situate in Calcutta and 
consequently the mortgage deed could not be registered there the registration thereof 
was invalid; and that the High Court had no jurisdiction to entertain the suit upon the 
mortgage bond and consequently its decree was of no validity. 

A decision that there is no evidence to support a finding is a decision of | 
law, and, therefore, the principle of concurtent findings of fact does not apply 
toa case where there is no evidence. Harendra Lal Roy Chowdhuri v. 

Srimati Hari Dasi Debi dee 484 
Registration, if valid—False entry intentionally used for the purpose of 
obtaining registration in a district where no part of the property exists; see - 

Registration s.. ose eee ove eee we 484. 


Registration Act, Sec. 17 (h)—Amalnama—Agreement to lease ; see Ad- 
missibility i 1n evidence eee see een ase 464 
Registration Act, Sec. 17 (h)—Amalnama—Title to commence from date 


of possession ; see Admissibility in evidence ove ove we 464 


oM p 


` 


A 
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Registration Act, Sec. 50—Prior transferee by unregistered deed, posses- 
sion of—Subsequent transferee by a registered deed with notice of prior 


transfer—Priority ; see Purchaser, duty of ues bee sve. TASA 
Regulation VIII of 1819, Secs. 3, 11, 15 see ase a 360 
Regulation VIII of 1819, Secs. 11, 3, 15 sai a se 360 
Regulation VIII of 1819, Secs. 15, 3, 11 yki = kah «» 300 
Regulation III of 1872, Secs. 9, 10, 11, 25, 25A i wes 232 
Regulation III of 1872, Secs. 10, 9,11, 25, 25A a S s 2332 
Regulation IIT of 1872, Secs. 11, 9, 10, 25, 25A KA se 232 
. Regulation III of 1872, Secs. 11, 24, 25 Sub-sec, (1), 25A, a 29 
Regulation IIT of 1872, Secs. 24, 11, 25 Sub-sec. (I), 25A se 29 
Regulation TII of 1872, Secs. 25, 9, 10, 11, 254 one ws 232 
Regulation III of 1872, Secs. 25 Sub-sec. (1), 11, 24, a5A ak 2 
Regulation III of 1872, Secs. 25 A, 9, to, 11, 25 oe ws 292 
Regulation III of 1872, Secs. 25 A, 11, 24, 25 ANA me 29 
Regulation. II of 1888, Sec. 2 ... we 204 
, Regulation II of 1888, Sec. 2—Object ; see Revision we we 294 
Regulation V of 1893, Sec. 27 ... ws 304 
‘BRehear the Case—Civil Procedure Code (1882), Sak 630; see ‘Review sy. 225 
: “Relevant admission—Proof necessary ; see Admission I 


’, Relevant evidence as to charge of dishonesty or impartiality, ifc can be ga 

for scrutinising the decision of the arbitrator on matters within his jurisdic- 

tion ; see Arbitration ans as ane gi san 494 
Relief against vendor and person KEN under ET MEN transferee 

for value and with knowledge of previous agreement-—-Specific Relief Act, 

Sec. 27 ; see Specifjc peformance of contract, suit for ve ay 420 


Romand—Decrees, self-contradictory ; see High Court, power of... is 
Remand—Preliminary decree—Decision with regard to possession—-Declaration of 
title and recovery of possesssion—Civil Procedure Code (1908), Secs 2, 97, O. 20 
R, 12—Mesne profits, ascertainment of—Appeal. 
Plaintiff brought a suit for recovery of possession of certain property on declaration 
of his title thereto, and for mesne-profits. The Court of first instance granted the 
plaintiff a decree for possession declaring his title, and disallowed his claim for mesne- 
profits, and also a portion of the costs incurred by him, On appeal by the defendants, 
the lower appellate Court dismissed the appeal, and allowed the cross-appeal by the 
plaintiff to the extent that the latter was entitled to mesne-profits, and remanded he 
case to the Court of first instance for ascertainment of mesne-profits. The mesne- 
profits being ascertained, the objections of the parties to the findings of the Court of 
first instance asregards the same, were heard by the lower appellate Court, and 
a decree was passed to the effect that the plaintiff would get the ascertained amount 
in addition to the decree granted to him by the Court of first instance and upheld by 
the appellate Court on the previous occasion, Uponasecond appeal being preferred 
to the High Court by the defendants : 
Held, that the appeal as regards the question whether the plaintiff was 
entitled to recovery of possession was barred, inasmuch as the decision with 
regard fo possession was a preliminary decree within the meaning of section 2 
of the Code of Civil Procedure, and it was finally determined and decided 
between the parties by the lower appellate Court on the previous occasion, 


Kumud Lal Roy Choudhry v. Ramani Mohon Roy e346 


a 


~ 
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Remand to District Judge—Retrial, order for— Transfer of suit under Sec. 24 | 
` of the Code of Civil Procedure, if legal—Suit originally tried by District - 


à Judge ; see Transfer of case . T ove ee 
Reit, consélidated—Husks, vate of —Cesses—Plaintiff’s conduct ; see Abwab ` 
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408 
402 


Bent, enhancement of—Bengal Tenancy Act, Sec. 52, Sub-sec. (6)—Consolidated 


rent. ` 

If it is-found that the Court is entitled to make a presumption under sub- 
section (6) of section 52 of the Bengal Penancy Act, then the rent is to be 
determined by reference to the area and the rent is nota consolidated one, 1! 


Uma Singh v, Rai Tarini Prosad Bahadur wis 
Rent, suit for—Decision of titlke—Subsequent suit for title, if maintainable ; 
see Res judicata ene oes ves 


451. 


457 ` 


Bent, suit for—Resumed chowkidari land—Estate akin by Femna nature of— 
Land Registration Act, Sec. 78—Proprietor of an estate—Village Chowkidari 


Act (VI B. C. of 1870), Secs. 54, 55. 


The resumed chowkidari lands, when transferred to the zemindar, have “not the 


character of an estate impressed upon them for all purposes. 

Section 78 of the Land Registration Act is no bar to a suit for rent by the 
zeminder’s representative in interest, claimed for land which was upon resump- 
tion settled with the zeminder. Tincowri Mookerjee e. Satya, 

Niranjan Chuckerbutty ‘ie 

Rent payable—Unregistered kabuliat ; see Oral evidence, admissibility of ... 

‘Bent-free tenure-holder, if liable to pay rent for accreted land ; see Accretion 

Roe-settlement by Government, effect of—Settlement with ‘oneal tem- 

porary settlement-holders—-Contractual obligation of the subordinate 
holdérs—Mutual ; see Temporary settlement n wae 


Ros judicata—Zenamdar—Ostensible owner, suit ET Peer ree bars a 
` subsequent suit by the real omner—Issues, decision upon—Finding on each issue, 
whether operates as res sudicata—Non-appealable decision in previous litigation, 
whether a bar—Mutuality, doctrinas of, where applicable--Mixed question of fact and 


law, decision on—Erroneous decision, if can be reopened. 


Where a suit is prosecuted by one person for the benefit of another who is the real 
party in interest, the latter is bound by the judgment , and it makes no difference that 
there are nominal parties on the record or that the action is prosecuted or defended 


by a nominal party. 


Where a statute authorises a defendant to set up in the same answer as many defen- 
ces as he has, if a judgment is entered in his favour, which contains no provision that it 
shall be without prejudice or any other limitation or restriction, the estoppel raised 
by it will extend to every malter or fact ın issue actually found by the Court in favour 


of the defendant, 


Judgment in a previous suil may operate as res judicata nolwithstandinge the fact 


that no appeal was allowed by law against the decision. 


In applying the doctrine of res judicata, the principle of mutuality can be invoked 


only with reference to decision upon points not necessary for the determination of the 


previous litigation. 
A decision upon a mixed question of fact and law in a previous litigation 


does operate as res judicata in a subsequent suit. And a decision upon a pure 
question < a law, even though erroneous, may under certain circumstances, 
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Ros judicata—(Conid.) 

operate as res judicata, Bambehari Sarkar o. Surendra Nath 
Ghose w 34 

Res judicata—Decision as to quantity of land by revenue oficer—Landlord and 


tenant, 

B was a seputnidar for life and after the renan of his interest, the defendants 
came into occupation as the superior landlords. The defendants instituted a suit for 
rent in a revenue Court against the plaintiffs iA respect of the holding of A. In the 
plaint of that suit, the defendants did not include the disputed land. The plaintiffs 
thereupon contended that although they did not dispute the amount of rent payable 
by them as purchasers of the holding of A, yet they were entitled to the land now in 
dispute as included in that holding. The Court Investigated into the matter and 
came to the conclusion that the disputed land was part of the holding of A. The suit 
was accordingly decreed and the decree was subsequently satisfied by the plaintiffs. It 
was not proved that from that date, defendants accepted rent from the plaintiffs in 
respect of the disputed land: 

Held, that the relationship of landlord and tenant was not constituted between the 
- parties by the acceptance of the decretal amount. , 

Held also, that the decision of the revenue Court was not conclusive and 
“it was open to the defendants to assail that finding in a proceeding properly 
. framed and instituted in the civil Court for the determination of the area and 
boundaries of the holding. : This course was not needed in the present case as 
the plaintiffs were not in possession. Mukunda al Chuckerbutty v. 
- Kali Prosonno Chatterjee we B44 
Ros judicata—Hindu widow, suit against—Morigage—Reversioner, if and when 
necessary party—Reversioner sued as purchaser of equity of redemption—Inconsis- 
tent position. 

There is a fundamental distinction between two classes of cases, namely, the case 
where a mortgagee sues a widow to enforte a mortgage executed by her husband, and 
the case where the mortgagee sues-a widow to enforce a mortgage executed by herself. 
In the former case, no question of propriety of the transaction arises;in the latter 
case ifthe mortgagee seeks to obtain a decree entitling him to proceed against not 
merely the qualified interest of the widow but the entire inheritance, the question of 
legal necessity arises, which can be finally decided only in the presence of the rever- 
sioner. But it does not follow that a reversionary heir when so drawn into the litiga- 
tion, is not entitled to urge that as he cannot be called upon to redeem, he would 
prefer to be left alone with liberty to contest the title of the mortgagee or of the pur- 
chaser at the sale in execution of the mortgage decree, if he should ever succeed as the 
actual reversionary heir. 

Where a mortgagee did not sue the mortgagor on the assumption that he had taken 
a mortgage from a Hindu mother in possession of the estate of her son, nor did he 
join the reversionary heir in the suit on the assumption that he was the reversionary 
heir to such estate, but that the mortgagor was the absolute owner of the property and 
was competent to deal with it in any way she chose and the reversioner was brought 
on the record as an alleged transferee of an equity of redemption from the mortgagor, 
who (the reversioner) took up the position that the mortgagor had no title to the 
property which belonged to himself and the reversioner was discharged from the suit. 

Held, that the mortgagee was precluded in a subsequent suit by the reversioner, 


from asserting that he had, at the time of the previous litigation, a subsidiary interest 
in the equity of redemption. 
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Res judicata—(Conid.) 
A litigant is not allowed to occupy inconsistent positions in Court ; he can- 
not be allowed to approbate and reprobate. Bhagirathi Das v. Bale- 


Swar Bagarti z. I 
Bos judicata—Subsequent suit for tiile. = 
Per curiam. The decision in the previdus suit for rent that A held certain 
lands as tenant of B, operates as res judicata in a subsequent suit by B against 
A for a declaration that the rent decree obtained by the latter was inoperative 
and that the plaintiff (B) was in possession of the said lands not as tenant of A 
but in his own right. Wanda Kumar Howladar o Ram Kishore 


Kabiraj we 457 

Restricted decree for possession to prior transferee, if valid; see Sale site 146 
Resumed Chowkidari land—Estate—Land Registration Act, Sec. 78; see 

Rent, suit for ... vee oo 236 


-Resumption of ghatwali tenure by a ANE BE KE with sana 
Settlement by zemindar-—-Quit—rent to ghatwai payable by zeminder— 
Consolidated rent payable by lessee—Joint landlord—Joint owner ; see 


Ghatwali tenure vee ase 324. 
Revenue Court, decision of—Area ‘ind boundaries of holding ; au RG 

judicata és on saa vee cue a 244... 
R2venuue oficar—Jurisdiction—Dispute between rival PE E ATE TE ne l 

Tenancy Act, Sec. 106—Possession; see Title, question of se ee 197 


Revenue officer’s Court, if subject to appellate jurisdiction of High Court 
~—Proceeding for settlement of fair rent—Chota Nagpur ae Act, 


Sec. 85 ; see Revision ies s wr wee 300 
Reversioner, if and when necessary sey in a mortgage suit NEH Hindu 
widow ; see Res judicata = a ar ane ous one 155 


Reversioner, suit by, for possession—Reversioner sued as purchaser of 

equity of redemption and not as reversioner—Mortgage suit against 

Hindu widow—Reversioner discharged from suit ; see Res judicata vive 155 
Beversionoer paying under Section 310A of the Code of Civil Procedure 

of 1832 for reversal of execution sale—‘ Interested in payment of money’ 

—-Contract Act, Sec. 69—-Rent decree against Hindu widow—Property 

other than defaulting tenure, sold; see Voluntary payment  ... oe 73 
BReversioner sued as purchaser of equity of redemption and not as rever- 

sioner~—-Mortgage suit against Hindu widow—Reversioner discharged 

from sult—Reversioner, suit by ; see Res judicata .... ais ve 155 
Review—Review, order granting—-Order, propriety of, if can be questioned in 

appeal against final decree—~Agegrieved partys remedv—Civil Procedure Code 

(Act V of 1908), Sec. 115~—-Court’s power to rehear the whole case—Civil Procedure 

Code (Act XIV of 1882), Secs. 629, 630. - 

In an appeal against the final decree, the propriety of the order whereby the 
review was granted by the lower Court, can be challenged only on the ground 
specified in section 629 of the Code of Civil Procedure of 1882. The aggrieved 
party’s remedy, if the order was made without jurisdiction, is by way of revision 
under section 115 of the Code of Civil Procedure of 1908. - 

When an application for a review has been granted, the Court is not 
restricted at the rehearing to a consideration of that question alone which has 
been argued upon the rule for review. The expression “rehear the case” in 
section 630 of the Code of Civil Procedure of 1882 means “ rehear the whole 
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Reoview— (Conid.) 
case.” Ifthe case is to be reheard only upon special grounds, the order must 


be made under the last part of the section which authorises the Court “to maka 

stich order in regard to the rehearing as it thinks ft.’ Sheikh Sadarnd- 
. din v. Sheikh Ekramnddin _ se 22S 

Boaview, order granting—Propriety of order if and when can be questioned 

in appeal against final decree—Civil Procedure Code (1882), Sec. 629; see 


Review nee eee a wae see evs 225 
Review, order granting, made without jurisdiction—Aggrieved party's 
remedy—Civil Procedure Code (1909), Sec 115; see Review ... in 225 
Review granted—Court, when restricted at the rehearing to consider ques- 
' tion argued upon the rule for review; see Review oes we 228 


Rovision—Cioil Procedure Code (Act XIV of 1882), Sec, 62a—~High Couri—Sub- 

Divisional Oficer exercising jurisdiction under Sonthal Purganas Act (XXXVI 

of 1855), Sec. 2. 

The Commissioner and not the High Court can revise the proceedings of 
the Sub-Divisional Officer exercising jurisdiction as a Court created under 
section 2 of the Sonthal Purganas Act. Golam Najaf Miah v. Pancha- 

nan Gupta ewe 292 
Revision—Civil Procedure Code (Act V of 1905), Sec. 115-—~Material trregularity— 

Application to set aside expatte decree—Trausfer of case, application for—Rule 

issued—Case decided by first Court pending hearing of Rule—Affect of. 

The plaintiff brought a suit on a mortgage bond against the mortgagor and 
defendant No. 2, and obtained a decree. Defendant No. 2 applied to the Subordinate 
Judge to set aside the decree on the ground that it had been passed ex parte. The 
plaintiff thereupon applied to the District Judge for transfer of the case and a Rule 
was issued on the defendant No, 2 to show cause why the proceedings should not 
be transferred from the file of the Subordinate Judge before „whom the matter was 
then pending to the file of some other Judge. The subordinate Judge, though acquaint- 
ed with the fact that the defendant No 2 had been served with the Rule, set aside 
the decree on the: ground that it was ex parte. Subsequently the District Judge 
dismissed the application for transfer, on the ground that he had no jurisdiction to 
deal with the matter, as the Subordinate Judge had alread y set aside the decree as 
being ex parte: r | 
. Held, that as the Subordinate Judge acted in a materially irregular manner r 

the High Court could and should iaterfere. The orders of the Subordinate - 
Judge and the District Judge were set aside. Narayan Prosad Mondal 
"7. Sotindra Nath Bhattacharjee vee 288 
Ravision—Court refusing to exercise jurisdiction--Plaint, return of, see 

Court-fee  - ae ae a F 15 

B3vision—High Court—Indian High Courts Act (ag and 25 Vict. C. 104), Sec. 15 
' =A ppeltatea surisdiction—Sub-Dapty Collector of- Sonthit Purganas—Sonthal 

Purgunas Act (XXXVII of 1855),—Courts—Ejectment-~Non-saleable tenure— 

Executing Court—Regulation I of 1886, Sec, a—~Executing Court's order, if can 

he widened—Rules for the guidance of Civil Courts in the Sonthal Pergunnas, 

Para 29—Regulation V of-1893, Sec. 27. 

The Court of the Sub-Deputy Collector in the Sonthal Purgunnas, which tried 
a suit for rent valued less than Ra, 109, is not a Court subject tothe appellate 
jurisdiction of the High Court within the meaning of section 15 of the Indian High 
Courts Act. In relation to that. Court, the Court of the Commissioner is the High Court. 


“ 
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Roevision—(Coritd.) , l d Bj 

There is a fundamental distinction between the Courts established under the 
Bengal Civil Courts Act and the Courts established under the Sonthal Purgunnas 
Act, although the same individual may preside over two different Coutts. In the trial 
of civil suitsin Courts established under the” Bengal Civil ‘Courts Act, the ‘general 
laws and Regulations are to be applied, whereas the trial of suits in the Courts of 
officers under the Sonthal Pergunnas Act is removed from the operation of the general 
laws and Regulations and’ is governed by « Directions” issued by the Lieutenant. 
Governor, 


A tenant whose right is not saleable may, in execution of a decree for rent, be 
with the consent of the Deputy Commissioner, evicted and the land may. then be 
resettled.- The eviction | in execution can be effected only by the Court executing 
the decree. — i 7 


Section 2 of Regulation II of 1866 w was framed for the protection of the raiyat. 

If the execution Court decides in fayour of ejectment, the order is not to be 
carried out untilithas been sanctioned by the Deputy Commissjoner, The 
scope of the order as made by the executing Court cannot be widened by the 
Deputy Commissioner, as a matter of fact. Darbari Panjara v. Bhoti 

Roy ees 204 
Bevision—High Court—Indian High Courts Act (24 and 25 Vict, C. 104), Sec. 15— 

Fair rent, settlement of—Revenue Officer—Chota Nagpur Tenancy Act (VIB. C. 

of 1908), Sec. 85—Appeal, relief by. 

The superintendence vested in the High Court by section 15 ofthe Indian High 
Courts Act, can be exercised only over Courts which are subject to the appellate 
jurisdiction of the High Court. The Court of a Revenue Officer in which a proceed- 
ing for settlement of fair rents has been instituted under section 85 of the Chota 
Nagpur Tenancy Act is not a Court subject to the appellate jurisdiction of the High 
Court, but is subordinate to the Commissioner, 


For the purposes of the application of the power of superintendence vested 
in the High Court under section 15 of the Indian High Courts Act, it is not 


necessary that an appeal should lie to the High Court in the very proceeding . 


in which the power of superintendsnce is involved; in fact, if the party 
aggrieved is entitled to relief by way of appeal, it is not necessary for him to invoke 
the exercise of the power of superintendence, 

Cases under Act X of 1859 distinguished. Uma Charan Mondal v. 


Midnapur Zemindari Co. sar 300 

Bevision—Order made more than 3 years ago; see High Court, power of ... 9 
Right, if affected—Omission of Settlement officer to make entry in settle. 

ment record; ses Temporary settlement... oon wee e.. 303 


Right of way, private and highway over same road—Highway, acquisition 
by public—Private right of way, if destroyed; see Prescriptive right ta 


discharge water ees wae aaa ave oan 42 
Bight of suit, a vested right ; see inflation one une ue 549 
Bight to receive portion of profit, proprietor, if can reserve, on sale of pro- 

prietory right ; see ‘Dasturat’ - oes une ase ane 118 
Rules for the Guidance of Civil Courts in the Sonthal 

Parganas, para 29 ane s. T 294 


‘salary —Property—Provincial Insolvency Act, Sec. 16 niac (2) cl. (a); 
500 Insolyency proceeding thagas soars oan nae aes 83 
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Sale—Immovable property—Consideration, non-payment  of—~Transfer, whether 

operative—Gifi—Test, to be applied—Intention of the parties. 7 

Where there was an ostensible sale of immovable property for no consideration, 
and the transfer was, in essence, never intended to take effect, the transferee could 
not claim an enforceable title either by purchase or by gift. 

The test to be applied in a case of this description is, was the transaction 
intended to transfer title. Ifit was intended to be opsrative, the mere fact 

that the payment of consideration was postpened would not affect the validity 
of the transaction; on the other hand, if the operation of the transaction was 
intended to be postponed till the consideration money had been paid, the 
transfer would become complete and operative, only upon such payment. 
Kashidas Gosain v, Chaithru Patras Uraon_... we 239 
Srle—Title passing of—Unpaid vendor's lien—Balance of money, order for pay- 
ment of-——Subsequent vendee, application by—Transfer of property Act, Sec. ss 

(1) (F), 55 (2)(6)-—-Purchaser, right of, for possession—Purchase money and 

conveyance—Vendor’s right to keep titlendseds—-Ventor,ifand when can resume 

possession of land sold. 

The mere circumstance that a document has been registered does not conclusivel y 
show that it was intended to take effect immediately upon execution and registration; 
if the parties intended that the document should not become operative till the con- 
sideration had been paid by the purchaser and the document delivered to him by the 
vendor, the Court would give effect to such intention. 

The lien of the unpaid vendor is personal. 

A Court may, upon the application of a subsequent purchaser from the vendor, 
compel the prior vendee to bring into Court the amount of purchase money not paid, 
to be credited in the first instance to the vendor and directions given thereafter for 
adjustment of the rights of the vendor and the subsequent transferee. 

The provisions of section 55 of the Transfer of Property Act do not exclude the 
application of the principle of equity. An equity may exist in favour of a subsequent 
transferee to subject the decree for possession given in favour of a prior transferee to 
restrictions and condition appropriate to the circumstances of each case. 

The right of the purchaser to obtain possession under section 55 (1) (7) of the 
Transfer of Property Act and the right of the vendor to realise the unpaid balance of 
the purchase money under section 55 (4) (b) can be enforced in one action, 

The payment of purchase money and execution of conveyance are presumptively 
contemporaneous acts. If the vendor executes a conveyance without receipt of the 

. purchase money, he has an equitable lien upon the land for the unpaid amount. But 
if the purchaser paid money before the conveyance, he has an equitable lien for the 
advance. 

The vendor who has executed a conveyance without receiving payment of the 
whole price, has a lien on the land sold which gives him in equity the right to keep 
the title deeds until payment. 

The lien for unpaid purchase money does not entitle the vendor, after 
execution of the conveyance to the purchaser, to resume possession of the land 
gold. But, if on a sale directed by the Court for enforcement of the lien the 
property is found unsaleable at an adequate price, the Court may direct the 
vendor to be again let into possession. MWilmadhab Parhi o. Hara 

Prosad Parhi se 146 


Sale, setting aside of, order—Bengal Tenancy Act, Sec, 17g—-Fraud, allega- 
tion of; 586 Appeal, if lies “a. ae one ee nee 83 
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Sale, validity of—Holding belonging to two "persons—~Sale of the whole by 


one—Landlord, recognition of ; see Ejectment, suit for oes vee 462 
Sale, when complete, for the irpo of pre-emption; see Mahomedan Law— 

Pre-emption ... ase ow Gol 
Sale held in contravention of Section 6,of ‘Act VIII (B.C.) of 1865, effect 

of ; see Under-tenure aes ov ane 388 


Sale ‘ok property valued more than Rs roo ay unregistered desd Sabscauent 

sale by registered document—Notice of prior purchase—Transfer of Pro- 

perty. Act, Sec. 54 ; see Ejectment ans T . 213 
Salo Certificato—Construction—Sale certificate, terms of —Rvidence to 

contradict, if admissible—Ambiguous terms—Terms needing explanation. 

Ifa question arises as to the meaning of a'sale certificate, in other words, if there is a 
controversy as to the property which has passed, the Court is entitled to determine 
the question with reference to the whole proceeding. But the vital point to determine 
is, not merely what the decree-holder intended to put up to sale but also what the 
bidders understood was offered for sale, In other words, the test is, what did the 
Court intend to sell and what did the purchaser understand he bought. What 
was actually offered for sale and bid for is thus a mixed question of fact and law, to be 
determined upon aconstruction of the sale proceedings in the case. 

Evidence cannot be given to contradict the terms of a sale certificate 
though evidence may be admissible to Interpret the terms of a sale certificate 
where they are ambiguous and standin need of explanation. Barhantdeo 


Singh v. Ram Naraian Singh ws 183 
Sale certificate—Incorrect description of property sold—Court’s inherent 
power ; see Sale certificate, amendment of nes “a Tr) 209 


Sale certificate, amendment of—Limitation—Limitation Act 4 QX of 1908), Sch. 1 
Arts. 137, 1385—Execution sale~Burden of proof. 


A Court has an inherent jurisdiction to amend a sale certificate which incor- 
rectly describes the property actually sold. 


A suit for recovery of possession by the plaintiff as representative ln interest of 
the purchaser at a sale in execution of a rent decree, is to be brought, if the judgment- 
debtor was out of possession at the date of sale, within twelve years under Article 137 
of the First Schedule of the Indian Limitation Act, from the date when the judgment- 
debtor is first entitled to possession ; but if the judgment-debtor was in possession at 
the date of the sale, then under Article 138 within twelve years from the date when the 
game becomes absolute. It is incumbent on the plaintiff to prove whether or not the’ 
judgment-debtor was in possession at the date of the sale, The onus is not discharged 
merely by proof that he wasin possession at sometime antecedent to twelve years 
before the suit. 


The delivery of symbolical possession to the auction-purchaser, though 
effectiveagainst the judgment-debtor, is not operative as against a stranger 


tothe suit. Nasiruddin v. Sayudur Rahman... e e 209 
Sale certificate, meaning of—Court's duty ; see Sale certificate =e 182 
Sale certificate, terms of, evidence to contradict, if admissible; see 

Sale certificate ... dae sis eas oo 182 


Sale certificate stating that property other than that describa in the 
Schedule of attached property-was sold—Court’s jurisdiction ; see Execution 
proceedings as xe sas ene aes 161 

Sale deed, registration of, effect of ; see Sale oes eae ve 146 


N 
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ga ai aia of words of inheritance—Previous service grant con- 
. firmed—Descent for more than 100 years} see Grant burdened “with 


service : Tes. ous ees eee 24i 
Bohedule, property described Atach moita Auction What sold ; 
see Execution proceedings... one ose as eee 101 


Second appeal—Decision based on evidence oak on the record. 
In second appeal, the High Court reversed the judgment of the lower appel- 
late Court based on evidence not on the record. Moni Lal Kar Chow- 


dhry v. Uma Charan Chakravarty s. S41 
Second appenl—Deposit sufficient or not-—-Mixed question of fact and law; 
ses Under-tenure oes oes is eee ga 388 


Second appeal—fudgment—Meaning not clear. 

The High Court set aside the judgment of the lower Court not on the 

ground that it was erroneous, but on the ground of not knowing what it meant. 
Devendra Nath Chowdhry v. Annada Hadi e. 545 
Second Appeal—Lewer appellate Court's duty in reversing judgment. 

The lower appellate Court is not bound to dispose seriatim of all the reasons 
given by the first Court, if it gave special reasons of its own for coming to an 
opposite conclusion. Jatra Mohan Nandi v. Pitambar Mistri ... 385 
Second Appeal—Mixed question of fact and law—Ownership. 

The defendants purchased the disputed land in execution of a money decree against 
one Basiruddi. Subsequently the predecessor of the plaintiffs purchased a half share 
of the said property from one Gadu who claimed to be comsharer of Basiruddi, In a 
question between the parties whether Gadu hadany interest in the property : 

Held, that the mere fact that the cousins Gadu and Basiruddi, who were Mahome- 
dans, lived together on the land, would not indicate that they were joint owners 
thereof, ; 

That it was necessary to consider whether Gadu was in possession of the. 
land ; if so, what wasthe nature of that possession ? Was he in possession in 
his own right or by sufferance ? Did he ever cultivate the land? Didhe ever 
pay rentin respect thereof ? Badha Kristo Saha v. Umes Chunder 

Chuckerbutty we 539 
Second Appesl—Suit, dismissal of—Misjoinder of parties and causes of action 

Civil Procedure Code (Act V of 1908), O. 1, Rr, 2,9 and O. a, R.6. 

No second appeal lies from the decision of the lower appellate Court dismissing the 
plaintiffs suit both for misjoinder of parties and of causes of action. 


A Court has no power to direct a sultto be dismissed by reason of the 
rhisjoinder or non-joinder of parties, but can take action under Order 3, Rule a 
and Order 2, Rule 6 of the Code of Civil Procedure. Gur Prosad Singh v. 

Gur Prosad Lal “ae. -- 416 
Beourity for costs—Plainiif., when to bs ordered to give—Civil Procedure Code 

(Act V 1908) O. XXV R. 1—Agreement—Present interest—Daefendani's knowledge 

~- Application to make the contyacise party, made at late stage of the case. 

A plaintiff should not be ordered to give security for costs of the suit if it is shown 
that he bas a substantial interest in the sult and that he is not a puppet suing for 
another. Merely because the plaintiff is a poor man, it is no ground for ordering him 
to give security. 

_ The plaintiff before bringing his suit for recovery of property entered into an agree- 
ment with S., by which the latter advanced certain amount to the former to pay the 
Caurt-fee on the Institution of the suit, and undertook to advance any amount that 


VoL., XIX.] INDEX OF CASES. 707. 


Security for coste—{Contd). 

might be neceasary to prosecute the appeal up to the Privy Council. “ The amount so 
advanced is tobe realised from any property recovered by a final decision orona 
compromise; and S will have a charge therefor on any decreta] property or money. 
The plaintiff and S will then divide equally the balance of what is recovered. If the 
suit is unsuccessful, the plaintiff will.not bē liable to S for costs. S will be able to 
compromise the suit.” The fact of this agreement was known to the defendant before 
the institution of the suit on the 31st july, 1911. Thesuit cameon for hearing on the 
ist April, 1913. The plaintiff closed his case on the 22nd April and just before he did 
so, the defendants applied to have S ‘made a plaintiff and to have S and the plaintiff 
ordered to give security : 


` Held, that as the application was made at too late a stage in the case and as S 
had no actual present interest In the property, S tolia not be ordered tabe added as 
a plaintiff. 

That no order for security could be made. ‘ 

That the interference by S was not illegal as being against public policy. 


Raja Hari Nath Singh v. Ram Kumar Bagchi ies 59 
Self-acquisitiou—Property standing in the name of junior mente 
Presumption ; see Joint Hindu family 129 


Separation—Family having no joint opiy Hindi eni Pro- 
vinces Land Revenue Act, Sec. 65 A, Sub-Sec (4) cl. (6) proviso; sé _ 
Thicadar ne oes MET oo w 255 
Separation—Family joint—~Separation in mess—Central Provinces 
Land Revenue Act, Sec. 65, Sub-Sec. (4) cl. (b) proviso; see Thicadar .. 245 
-Service in different capacity—Summons, service of, refusing to accept— : 
Pleading ; see Decree, execution of vee s. ase oe SBi 
Service of summons—Representation made at the time of service, legal : 
effect of--Refusal to accept—Serviceon the outer door of firm office— 
Individual service—-No written notice as to capacity in“ which summons’ ` 


was served—Person served, duty of; see Decree, execution of `> g8r 
Service tenure—Grant not in lieu of ‘service—Tenare, if can be done away 

with ; see Grant burdened with service ... we cs aqi 
Servient owner, if can insist on continuance of E see Easement .., 45 


Settled account, re-opening of —Principal and gpenk Surety —Heudlable set off. 


The rule that as between a principal and an agent, settled accounts will not be re- 
opened, unless fraud or undue influence is established, is limited in its application. 
The surety of the agent is not bound by any admission of the principal debtor as to the- 
sum due from him ; he is entitled to have the account taken in his presence. . l 


The provisions of the Code of Civil Procedure does not take away from 
parties any right to set-off, whether legal or equitable, which they would have 
independently of that Code, and that such right exists, not only in cases of - 
mutual debts and credits, but also where cross demands arise out of the same 
transaction or are so connected in their nature and circumstances as to make 
it inequitable that the plaintiff should recover and the defendant be driven toa 


cross suit. EKalanand Singh v. Sri Prosad Das e e. 152 
Settled accounts between principal and agent, when can be re-opened ; see 
Settled account, re-opening of ee oe 152 


Sottlement of alluvial land, effect of, by a EE on a bona fide raiyat ; 
ste Ejectment oqe aay (EEI aon ose + p 595 i 


~ 
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Settlement record—Correction of entry—Title, declaration of, suit for-—~Maintain- 


ability-—Sonthal Parganas Settlement Regulation, Secs. 9, 10, 11,25, 25 A. 
A suit for declaration of plaintiff's title to immovable property upon correction . 


of an entry in a record-of-rights, prepared under the Sonthal Parganas Settle- 
ment Regulation, to the effect that the defendant was a tenant of the disputed 
land, Js not maintainable in any civil Court. Digambar Das v. Jatindra 


Bala Dasi se 232 

Settlement record, entry in, omission to makes Right of Pa if affected ; 
see Temporary settlement... tee eet Pr eee 308 
Shafa, right of, what is; see Mahomedan Law—Pre-emption ... “ee 6 


Shipping Company- Crei issued by Company—-Mate's Weni bilka; 


tion-—Third party; see Transfer of Property Act, Sec. 137 ies “ 265 


Sonthal Pargannas Settlement Regulation, Secs, 11, 25, ey ae 


Decision operating as Pea RR effect of, how avoided ; see Recon of 
Rights sas 29 


Sonthal Pargannas Settlement Regulation, Sec. 24, Sbs of; see 


Record of Rights sie wee 29 


. Special leave to appeal—Criminal KANAN E E Causal- resale: 


proceedings—Misdirection of E aa of evidence; se 
Practice s.s sama ar ee 107 


Specific NE EA eee if favourable for refusal—Hardship 


brought on the defendant by himself—Specific Relief Act, Sec. 22 
Sub-sec, (2) ; see-Specific performance of contract, suit for ’ s. vs 420 


Specific performance of contract, suit for—Agreement —Sale tobe completed 


within certain time—Sale not completed—Vendor not carrying out essential terms 


of agreement—Agreement, if subsisting--Transfer of Property Act, Sec. 55, 


Sub-sec. (1), Cl. (b)—-Subsequent transferee for value and with knowledge 
of previous agreement—Bona fide purchaser for value—Specific Relief Act, 
Sec, 2a and Sec. 22, Sub-sec. (2)—Laches—Subsequent transferee making 
improvement, if entitled to value of improvement. 

On the 2and April 1910, the first defendant entered into an agreement with the plain- 


tiff to transfer to him the disputed property and received some amount as earnest 
money. Under thecontract, the transaction was'to be completed within 3 months, 
and the vendor agreed to satisfy the purchaser that she had valid -saleable interest 
in the property by showing him a copy of the Collector’s order about the registration 
of his name in respect of the property, the will of her mother and other papers 
relating thereto, within the time specified in the contract. Notwithstanding repeated 
demands by the plaintiff, the vendor did not satisfy him as to her title to the property 
by production of above-stated papers. The vendor produced a copy of compromise 
petition between the parties to the probate proceeding and certain unattested copies of 
will and title deeds, after the expiration of the time mentioned in the contract, The 
original will was not shown by the vendor to the purchaser. On the goth August 
1910, the first defendant sold the disputed property to the second defendant, who 
took the conveyance in the name of his wife, the third defendant, and with notice 
of the prior contract. This conveyance was registered on the following day. On the 
sth November, 1910, the plaintiff instituted a suit for specific performance of the 
contract : 


Held, ak asihe vendor had not carried out one of the essential terms of the 


agreement, namely, tp satisfy the purchaser as to her title to the property, the plaintiff 
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Specific performance of contraot—(Constd.) 

was not, on the 22nd July, 1910 in default and the contract was still enforceable at-his 
instance and as it remained unperformed the vendor defendant was responsible for the 
Situation, That as defendant No. 2, the subsequent transferee, entered into an 
agreement to purchase the property with full knowledge of the prior agreement, he 

was not a bona fide purchaser for value without notice and the, plaintiff was entitled 

to have the contract specifically enforced ‘not only against the vendor but also against 

the transferee. 


That there was ‘not such delay in thé institution of the suit as disentitled the 
plaintiff to a decree for specific performance. 


Sub-section (2) of section 22 of the Specific Relief Act contemplates a ‚case in 
which the vendor has entered into a contract without full knowledge of the iroum: 
stances. 


Mere improvidence or inadequacy is no hardship within the meaning of sub- 
section (a) of section 23 of the Specific Relief Act but that the bargain must be so 
hard as to be unconscionable, so that its actual performance would in the circum- 
stances be inequitable. But where the hardship had been brought upon the defendant 
by himself the Court will not consider that as acircumstance in favour of the refusal 
of specific performance. 

The rule that “where a purchaser for value is evicted in equity under a WA 
title, he will be credited with all money expended by him in necessary repairs or 
permanent improvements,” does not apply where the improvements have been made 
after he has discovered the defect in title, 


A person who entertains a doubt as to the existence, present or future, of a certain 
fact, cannot be sald to be the victim of an honest mistake, 4 


The position of the subsequent purchaser who has taken with notice of the 
prior contract and who has omitted to make an effective enquiry~from the ` 
prior contractee, is no better than that of the vendor himself, and so far as the 
vendor is concerned, if he makes permanent improvement the purchaser 
would be entitled to the benefit thereof without further payments. Haradhone 


Debnath v. Bhagabati Dasi ws 420 
Specific Relief Act, Sec. g—Pussession-—Dispossession of whole—Sult 
by co-sharer; see Possessory suit sie er 117 


Specific Belief Act, Sec. 22, Sub-sec. (2)—‘ Hardship '—Improvidence or 
inadequacy~-Bargain, unconscionable—Performance, inequitable; see 


Specific performance of contract, suit for oss 420 
Specific Relief Act, Sec. 22, Sub-sec. (2), scope of; ste co Peer ee 
ance of contract, suit for sas 420 


Specific Relief Act, Sec. 27—Relief azalni parties and persons caiming 
under them by subsequent title—Subsequent transferee for value and with 
knowledge of previous agreement ; see Specific Kakak of contract, 


suit for ose . 426 
Spirit diluted with water, if excisable article or pouar liquor— Bengal 

Excise Act, Sec. 2 (7) and (14); see Excisable article a 53 
Stamp Act, Sec. 36-—-Unstamped ci e received in ae, if 

can be rejected ; see Acknowledgment wee aes we B7 
Statute, construction of ; see Limitation. x ee van” BQ 


Sub-Divisional officer exercising jurisdiction indik Sonthal Parganas 
~ Act, Sec. 2—Proceedings, who can revise; ses Revislon- s 


È 


ere 
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Subject matter of award—Civil Procedure Code (1908), Sch, II. Para 20 
—Private arbitration—Award valued less than Rs. so00o—Claim valued 
above Rs s000—-Order allowing award to be made decree of Court; see 
Appeal .. ves 

Subsequent mortgagees, rights PETE property: sale of, i in aan 

` of decree of first mortgagee—Surplus sale proceeds, deposit of, in Gourt— 
-- Third mortgagee, suit by, in which second ‘mortgagee was no party—Third 
mortgagee withdrawing sale proceeds without notice to second Dii 
_in execution of his decree ; see Mortgage oes ate 142 

Subsequent transferee for value and with knowledge of previous agree. 

‘ment—Relief against vendor and person claiming under him—Specific Re- 


lief Act, Sec. 27 ; see Specific performance of contract, suit for eee | 420 
Subaequent transferee making improvement, if entitled to value of im- 
, provement ; see Specific performance of contract, sult for ot ‘wee = 420 


Buccessive mortgages-~-Mortgagee, if can sue on later mortgage. 
. Quaere, whether a mortgagee who holds an usufructuary mortgage and s 
a subsequent simple mortgagee is prevented from suing on the later alone. 


Sidheswari Prosad Narain Singh v. Dharamjit Narain 


| Singh ss 437 
‘Suit ’—Appeal—Execution proceedings ; see Appeal... bite Sad 310 
Suit, dismissal of—Civil Procedure Code (1882), Sec. 31; see Misjoinder 

of parties vie bes aes re sia =. 455 
Suit, dismissal of —Misjoinder of parties and causes of action; see Second 
appeal... ea ee ese axe 316 


Suit, maintainability of Civil Prat Code, See. 373-—Civil Procedure Code 
{Act Vof 1908), Sec. ro Order XIII R. 1—-Sutt, withdrawal of, iwith liberty to 
bring a fresh suit, on payment of costs—Proper order to be passed—Costs, nOn-paya 

ment of. 

-A suit was allowed to be withdrawn by the plaintiff, with liberty to bringa fresh, 
suit onthe same cause of action if not barred, on condition of paying costs to the de- 
fendants. A subsequent suit having been brought on the same cause of action without 
paying the sald costs of the defendants, the Munsiff held that the suit was barred for 
non-payment of cost and dismissed the suit : 

- Held, that the Munsiff was not entitled to dismiss the suit; all that he could do 
was to regard section 10 as a bar to his proceeding with the trial of the suit, inasmuch 
as the permission was not operative until the costs were paid and so there was no 
withdrawal, with liberty to bring a fresh suit, and until there was such withdrawal, the 


former suit was still pending. 
. Held further, thatthe lower appellate Court was right when on payment of the costs 
“the decree of dismissal by the Munsiff was set aside and the case sent back to be tried 
onthe merits, for on payment of these costs there was the withdrawal complete 
under section 373 (Act XIV of 1882) or Order XXIII (Act V of 1908) of the Code. 
‘ai Held also, that in cases of this kind the proper order is one which limits the 
time within which the payment should be made and which goes on to direct 
that on failure to pay within that time the original suit is dismissed with costs. ; 
Shital Prosad Mondal v. Gaya Prosad Dingal wi 529 
Suit, maintainability of—Purchaser’s right to obtain possession under 
Section. 55 (1) (£) of the Transfer of Property Act and the vendors right. 
‘to realise unpaid balance of purchase money under Sec. 55 (4) (b), if čan be’. 
~- enforced in onelaction ; see Sale sy age ey “eee 146 


- 
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Bult, pendency of—Civil Procedure Code (1908) Sec. 10-~Application to 
withdraw from suit, with liberty to bring fresh suit—~Permission granted on 
condition—-Condition not fulfilled—Subsequent suit on same cause of 
action ; see Suit, maintainability of T bis wee oes 529 

Suit, right of, a vested right ; see Limitation a ta 549 

Suit, withdrawal of, when complete—Civil Procedure Code (1882), Sec. sg 


Permission granted on condition—Condition not fulfilled, when fresh suit 
brought--Suit, dismissal of-—Appeal—Condition fulfilled in appellate Court 


~-Appellate Court's power to reverse the decree and to remand the case; 

see Suit, maintainability of ... “ sa. ane we 429 
Sait by auction-purchaser against the kaag lenen of the certified purchaser~ 

Judgment-debtor auction-purchaser—Fraudulent purpose carried out ; see 
'_ Declaratory suit „u a = me a we 330 
Suit can be entertained by which Court ; see Court-fee 33s ee 15 
Suit for arrear of one share—Death of defaulting co-sharer-——Substitution of 

other co-sharer—Widow’s petition for substitution rejected at the instance of 

plaintiff——-Widow struck off the record—Decree against other co-sharer—Suit 

against widow in possession—Limitation Act, Sch. I, Arts 122, 192; see 

Charge s ses aes ose 19 
Suit for arrears of GEN A PAGE Nadab ag share tobe sold 

in case sale proceeds of defaulting share proving insufficient—Death of 

defaulting co-sharer—Substitution of other co-sharer, effect of; see 


Charge one eos ve wae eee eon 19 
Suit for conjugal kini husband — Necessary proof; see Con- 
jugal rights wee oe oon ane oes 216 


Suit for declaration of title to movable nani yaé ivil Court—Jurisdiction 
~—Correction of entry in record of rights—Sonthal Purganas Settlement 


Regulation ; see Settlement record or eas ‘ee ove 292. 
Suit for possession on redeeming a usufructuary mortgage, nature of , see - 

Posséssion, suit for be a si sak ee. «|S 592 
Suit for recovery of amount due on promissory note—Prom issory note made 

over to idol without endorsement—Chose in action-—Gift—Transfer of a 

Property Act, as amended by Act II of rg00, Secs. 133, 130, 137; see 

Promissory note oss eve see aes 335 
Suit governed by what Limitation Act ; see METET suit ase 187 


Buit on judgment—Suit against widow in possession of estate ; see Chage 19 
Suit on mortgage—Benamidar, if can maintain—Morigagor or his son, if can 
object-—Redemption, date of, extension of, by appellate Court, 


A sult on a mortgage bond can be brought by the person named in the mort- 
gage deed as the mortgagee, although he is in fact only the Lemamidar of the benefi- 
cial owner, and it is not competent either for the mortgagor or his sons to ee ute that 
the ostensible mortgagee is not entitled to maintain it. ‘ 


Where the Court of first instance allowed the plaintiffs to redeem within a certain 
time and directed that in the mortgage accounts interest was to be calculated only up to 
the date of the judgment, and that decree was reversed on appeal and the redemption 
money was not paid within the specified time, the High Court in reversing that 
decree and restoring.the decree .of the first Court, fixed a fresh date for redemption 
and directed accounts ito be taken of the sum, due under the mort- 
gage decree up to the date of account. Chowdhury Kirtibas Das v. 

Gopal Jin a 193 
rẹ’ : 


= 
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Suit on subsequent mortgage, if maintainable —Several ‘mortgages in favour 
of one person ; see Estoppel... ae ove vee 5909 


Suit to cancel certificate—Public Demands Recovery ek a B. C. of 1895), Sec. 6 cl. (2) 
~—Drainage schame—Improvement, cost of—Engagement with owner—Subsequent 
transfer in invitum—Transferee, if and when liable—Bengal Drainage Act (VI 
B.C. of 1880 as amended by Act II B. C. of 1902), Secs. 36A, 38. 


Under section 38 of the Bengal Drain Act, the person liable to satisfy the 
‘engagement’ entered into with the Secretary of State for India in Council is the 
person who gave it and under the terms of the section the provisions of the Public 
Demands Recovery Act for summarily recovering the amount remaining due under 
the terms of the ‘engagement’ can only be put in force against the person who gave it. 


A person who has purchased a portion of the state in a sale held by a 
Receiver appointed in a suit for partition to liquidate the debts ‘of the estate a 
is not liable to be proceeded against so long as he is not substituted or added to 
in place of the original owner in the ‘engagement’ under section g6A of the 
Bengal Drainage Act. NWogendra Bala Chowdhurani v. Secretary 

of State for India in Council wee 610 


Bait to sei aside degree —Fraud—Pleading—-Proof, necessary—Burden of proof—Evi- 
dence Act, Sec. 44. 


Per Fenkins C. F. The jurisdiction to impugn a previous decree for fraud is to be 
exercised with care and reserve, as it would be highly detrimental to encourage the 
idea in the litigant that the final judgment in a suit isto be merely a prelude to further 
litigation. 

Fraud must be established by proof before the propriety of the prior decree can 
be investigated. 

Decrees may be (1) by consent (2) ex parte or (3) after contest, apparent or real; 
and though each is liable tobe attacked for fraud, the character of the fraud would 
vary with the circumstances of each case. One who seeks to impugn a decree passed 
after contest, takes on himself a very heavy burden, and it is not satisfied by merely 
inducing the Court to come to the conclusion that the appreciation of the evidence 
and the ultimate decision in the former suit was erroneous. 


A prior judgment cannot be upset on the mere general allegation of fraud or côllu- 
sion ; it must be shown how, when, where, and in what way, the fraud was committed. 
The fraud vitiating a decree must be actual positive fraud, a meditated and 
intentional contrivance to keep the parties and the Court in ignorance of the 
real facts of the case and obtaining that decree by that contrivance. Wanda 
Kumar Howladar v. Ram;Kishore Kabiraj ue 487 
Saits Valuation Act, Sec. 8—Suit for possession by tenant against land- 
lord— Jurisdiction of Court—Value of relief sought in plaint; see Jurisdic- 
tion s» sa. a oe one vos T 418 
Summons, service of—Firm, suit against—-Names of partners not disclosed 
in plaint--Application for service of summons on certain person as partner 
~— Substituted service—Decree against firm-~Civil Procedure Code, O.XXX 
Execution, application for, against the person on whom service was < 
applied for ; see Decree, execution of ... ae nee we 58r 
Summons, service of—Two modes of service, difference between—Firm, suit 
against ; see Decree, execution of oe os ves we S81 
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Summons, service of, legal effect of—Service without prescribed notice under 
R. 5 of O. XXX of the Code of Civil Procedure—Liability as partner, how 


to be contested—~Non-appearance, effect of ; see Decree, execution of oa 581 
Summons, service of, refusing to accept—Pleading—Service in different 

capacity ; see Decree, execution of we ae 581 
Summons case, trial as—Criminal Procedure Code, Sec. 233} see Excisable 

article eee ove ig one as 53 
Superintendenda, power of—Appeal— High Court—Proceeding for settle- 

ment of fair rent—Court of revenue officer , see Revision ae 300 
Surety of agent, if bound by agent’s admission as to sum due; see Settled 

account, re-opening of NY wee se aes 152 


Surplus sale proceeds, suit to recover, wrongfully and cient with- 
drawn—Limitation Act, (1877), | Sch, II, Art. 1 oe nee eee 
see Mortgage” s vane 

Surplus sale proceeds, when withdrawn, if ab toa ae ste Mortgage . 138 

Surplus water, discharge of, through a channel ; across a public road; see 
Prescriptive right to discharge water ... sga s.s on 42 

Burplus water, use of—Surplus water passing through defendant's land 
and acioss the land of other owner—Defendant’ 5 right to use waolly for his 


ve 132 


own purpose ; see Easement aes A dint 46 
_ Surrender, collusive, by occupancy raiyat—Tenancy, if subsists—Landlord, 
if can eject transferee of a portion of non-transferable occupancy holding | 
see Ejectment su ves ase a ac 411 
Symbolical possession, aia of, effect of; see Sale certificate, anan | 
ment of ats va aes we 209 


Temporary Sara a Gs PBA NA in exclusive possession, 
if can build—Court’s power to order taking down building—Defendant aware 
of institution of suit and'application for injunction. 

< The mere circumstance that one co-sharer has taken possession of a portlon of 
joint property does not entitle the other co-sharers to claim joint possession ; in other 
words, sole occupation by one co-sharer does not necessarily constitute ouster of- 

the co-owner Š 
A co-sharer though with the tacit or express consent of his co-sharer in sole occupa. 

tion of a portion of joint property, is not entitled to change the nature of that passesa 

sion or to use the property ina mode different from that in which it had previously 


been used, . 

In an application for a temporary injunction the Court has to dercca: whether 
there is a fair and substantial question as to what the rights of the parties are and 
where does the balance of convenience lle. 

Where a substantial portion of a building has been erected after the defendant had 
become aware of the institution of the suit and of the application for temporary injunc- 
tion, the Court would, if necessary, proceed not only to grant a temporary 
injunction restraining the further erection of the building, but also to direct, 

„that the building already erected be taken down. Israil v.- Bamser. 
i Rahman ey 49 


Temporary settlement—Permanent lease—Omission to make entry in settle- 
ment records, effect of—Coutractual obligation. ` 


- The mere omission of the catllement authorities to make an enti y in the ana 


0 
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Temporary settlement—(Coxid). 

records in respect of the tenure and under-tenure cannot affect the’ rights of the 

parties. 

-~ The effect of re-settlement by Government with the original temporary 

settlement-holders is to keep alive the contractual obligation of the sub- 

ordinate holders as amongst themselves. Their rights and obligations are 

mutual. Mohendra Nath Biswas 7. Byam Lal Banerjee we 308 

Temporary-settlement-holders, settlement with—Re-settlement by 
Government—Contractual obligation of subordinate holders—-Mutual ; see 


Temporary settlement ae oe oes 308 
Tenancy-—Defendant holding some land of plaintiff—Other lands of the 
plaintiff ; see Burden of proof ste “ee ene ceo 408 


Tenancy—Limited interest of tenancy by limitation—Non-transferable holding, 

transfer of—Transferee in possession for more than 12 years—Rent receipts— 

' Marfatdar’ and ‘ Gujaratdar'~~ Recognition by landlord. 

A statute of limitation operates to create a limited interest of tenancy. 

~The words ‘arfatdar’ and‘ gujaratdar' in rent receipts do not of themselves 
prove recognition of tenancy. Each case depends on its own circumstances, and the 
Court should determine in each case whether or not, on a consideration of all the 
facts—not merely by giving undue weight to words used—a legal inference is or is 
not to be drawn that there has been a recognition establishing a relationship of 
landlord and tenant between one who has paid and another who has received rent for 
a number of years. a ia 

A non-transferable holding was transferred more than 12 years before the institu- 
tion of the suit for ejectment by the landlord; the rent receipts showed that the rents 
were received from the transferee as marfatdar: 

Held, that the statute of limitation barred the suit so far as it sought khas _ 
possession, -but operated to create a limited interest of tenancy and the 
plaintiff was entitled to rent from the transferee and not mesne profits. 


Probhabati Dasi v. Taibatuunessa Chowdhuri we 69 
Tenancy, creation of, by limitation; see Tenancy ... TA i 62 
Tenancy, how acquired—No settlement ; see Ejectment nee ewe 321 
Tenancy, recognition of—' Marfatdar ’—‘Gujaratdar’ ; see Tenancy see 63 
Tenancy and limitation, plea of, if valid~Suit against alleged tenant ; see 

Ejectment ove w i nT Gas vee 32k 


Tenant—Letting out by one co-sharer—Jungle and waste land—Lessee in 
possession for more than 10 years without objection from other co-sharers— 


* Land reclaimed ; see Landlord and tenant ee on 114 
Tenant, alleged, suit against—Defence, if can raise plea of tenancy an É 

limitation ; sce Ejectment >: vs on bee one 391 
"tenant, suit for possession bye sites Act, Sec 7 cl. (V); see 

Jurisdiction e ve - aai eve we ove 418 
Tenants’ liability to indemnity--Crops, appropriation of, by tenant; see 

Batai system ase ‘te, A soe eee eee 348 
Tonant’s posseseion, if can be adverse to the entire interest of owner; see < _ 

Ejectment ve oe T ane ane 321 
Tenemoents, not E NA tight of—~Channel across the public 

way ; ses Prescriptive right to discharge water ea eas ves 42 


Tenure-holder, rent-free, if liable to pay rent for accreted land; see 
Accretlon sea” yas rhe nue ate ade -595 


a 
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Thioadar--Succession—Primogeniture—Central Provinces Land Revenue Act 
(XVIII of 1881), Sec. 65A, Sub-sec. (4), cl. (b) proviso— Foin! and ‘Separate’— 
Hindu family. 

In the application of the proviso ta sec. 65A, sub-section (4), cl. (4) of the 

Central Provinces Land Revenue Act to Hindus, the terms ‘joint’ and ‘separate’ 

are to be taken in the sense in which they are used in Hindu Law in other 

words, to determine in the case of a Hindu whether an heir is separate from 

the original thicadar, the Court should asceftain, whether there has heen com- 

plete separation, that is, separation in mess, worship and estate. In the case 

of a family which has no joint property, separation in food may be sufficient 

to show that there has been separation within the meaning of the proviso. 

But in acase where property is jointly held by the members of a family, in 

order to prove separation within the meaning of the proviso, it is not sufficient 

to show that there has been separation in mess only; there must be proof 


of separation in estate as well. Sukdeb Bigwalv. Balia Biswal uro a65 
Title, evidence of—Kabuliat—Cogency——Admission ; see Admission Š I 
Title, if cau be investigated ; see Civil Procedure Code (1908), O, XXI. 

R. 101 eee eee ane s., see ee 13 


Title, priority of—Private alienation —Execution purchaser—Attachmant, if sub- 
sisting-~Execution proceeding dismissed for default—Fresh application for execu- 
tion, stating attach meat subsisting—Court’s order for attachment, effect of. 

Where the parties have notice to appear on a certain date for the heana and 
determination of the execution proceedings, and on account of their non-appearance, 
the case is struck off, there is a complete termination of the case, with the resa tha 
under such circumstances, the attachment is removed. 

Where although the decree-holder in his fresh petition for execution stated 3- 
the attachment was in force, the Court directed the issue of a fresh attachment : 

Held, that the Court sheuld be deemed to have held when the order for 
dismissal was recorded, that the execution proceedings terminated and the 
order for dismissal effectively terminated the attachment. Krishna Babn- 

dhi v. Janaki Ram san 248 

Title, question of—Settlement oficer—Rival proprietors—Bengal Tenancy Act, 

Sec. 106 Possession, 

The revenue officer in deciding disputes betweem rival proprietors under section 
104 of the Bengal Tenancy Act, is confined to the question of possession only, The 
question of title is open for examination in a civil suit. 

The Bengal Tenancy Act deals with the relation of landlords and tenants, 
and it is no part of its purpose to regulate disputes between rival proprietors, 
except in so far as such disputes affect their relations with their tenants. Ram 


Chandra Bhanj D300. Nanda Nanudanandsa Dob “07 
Title, suit for, subsequent, if miintainable—D ecision of title in rent suit; see 
Res judicata =se oe ses aes see 457 


Title to commence from ages of KANANE E EE NE TA 
Agreement to pes KA Act, Sec. 17 (h); see Admissibility in 
evidence oes oes non one eee 464 

Title to immovable NA ce for declaration of-—-Civil Court—Jurisdic+ 
tion—Correction of entry in record of rights—Sonthal Parganas Settlement 
Regulation ; see Settlement record ee aT =F, a 232 

Transfer, if operative—Consideration, no; see Sale .., sa = 239 

Transfer, if operative—Iatention—Consideration, non-payment of; see Sale 239 
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Transfer of Case—Cisil Procedure Code (Act V of 1908), Sec, a4—Remand by 
High Court—Decree of District Fudge—District Fudge after remand sent down 
the case for retrial by Subordinate Fudge—Trial by Subordinate Fudge with 
consent of parles—Furisdiction, irregular assumption of. 

An order by District Judge after remand hy the High Court for retrial, for transfer 
of a suit under section 24 of the Code of Civil Procedure, is legal and it is immaterial 
that a suit is to be tried by a Subordinate Judge on the evidence recorded by the District 
Judge who heard the case in the first instanée. 

When the High Court intended that the suit should be heard on the merits by the 
District Judge and that he was not at liberty to transfer the suit to a subordinate 
Court under section 24 of the Code of Civil Procedure but the District Judge trans- 
ferred the suit and the parties agreed before the Subordinate Judge that the suit should 
be tried by him. 


Held, that the parties were not entitled to resile from the position they de- 
liberately took up before the Subordinate Judge as the case was one of as- 
sumption of jurisdiction by a competent Courtin an irregular manner. Protab 

Chandra Roy v. Judisthir Das . =- 408 
Transfer of proceedings, application for—Rule served—Application to set 

aside Exparte decree—Exparte decreé set aside pending disposal of Rule— 

Material irregularity—Civil Procedure Code (1908), Sec. 115 ; see Revision.. 358 
Transfer of Property Aot, Sec. 43—Erroneous representation by lesar 

—Lessor afterwards acquiring title to pe SEa s right; see 

Lease . s. s.. 408 
Transfer of Property ‘Act, Sec. 54—Sale of moray salted more than 

Rs, 100 by unregistered deed—Subsequent sale by oe document— 


|| 


Notice of prior purchase ; see Ejectment... 213 
Transfer of Property Act, Sec. 55—Equity, principle of; applicability 
of ; see Sale ave ont 140. 


Transfer of Property Act, : Sec. 55 Subssec. (1) cl. E not carry- 
ing out essential terms of contract—Satisfying purchaser as to title to pro- 
perty ; see Specific performance of contract, suit for... ss sa 240 
Transfer of Property Act, Sec. 85—Xurta of ae Mitakshara een if 
can sue alone on mortgage ; see Party ... 56 
-Transfer of Property Aot, as amended by Act II of 1900, Secs. 123, 
130, 137—-Promissory note, suit on—Promissory note made over to the idol 
- without endorsement—Chose in action—Gift ; see Promissory note ia 335 
Transfer of Property, Act, Sec. 137—Negotiable instrument—Document of 
title—Shipping Company—Carriage by inland waters—Receipt for goods—Mate's 
receipt—Circilar and strangers—Obligation. 


437 


The duty of a Shipping Company whose vessels ply in inland waters arising from 
a document which charges the company with reciept of certain goods frum a shipper 
under a bargain to convey them by its ship to a certain-place for a stipulated freight cn 
certain conditions, is to deliver the goods to the shipper or to his nominee at the place 
of the delivery, and although such a document is called a Mate's receipt to which cer- 
tain terms which are more suitable to bills of lading are appended, it is a simple 
ordinary receipt for goods, and is not a negotiable instrument within the meaning of 


section 137 of the Transfer of Property Act nor is it a document of title and the goods 
do, not pass ‘upon the transfer of it. 
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Transfer of Property Act—(Conta.) 4 
A clause in a circular issued bya Shipping Company in the course of its 
business intimating that the Company shall not part with the goods shipped 
unless receipts thereof (which were called Mate’s receipts) are given up or 
otherwise unless a guarantee be obtained, does not constitute an obligation 
upon which a person (who is neither the shipper nor his nominee) as an outside 
party is entitled to found an action against the Company. T, 8. Natcheappa 
Chetty v.The Irrawaddy flotilla Company Limited .. 265 
Transfer of suit under Sec. 24 of the Code of Civil Procedure, if legal— 
Remand to District Judge—Retrial, order for—Suit originally tried by 
District Judge ; see Transfer of case N ove eve see 408 


Transferee from certified purchaser, if can plead seals 317 of the Code 

of Civil Procedure (1882 )—Auction-pprchaser, suit by ; see Declaratory suit 330 
Undertaking to prepare paper-book, if can be enforced; see Paper-book, 

preparation of ... diss NY vee 432 

Under-tenure—Sale in execution of eee aniseed apes by unregistered purchaser— 

Act VIII (8.C.) of 1865, Sec. 6—Unregistered purchaser, rights of— Person interest- 

ed’—Costs of process’ — Deposit, sufficiency of, a mixed question of fact and law— 

Sale held in contravention of Sec. 6 of Act VIII (B. C.) of 1865, effect of—Bona fide 

purchaser for value without notice. 

An unregistered purchaser of a transferable under-tenure is a person interested in 
the protection of the under-tenure within the meaning of section 6 of Act VIII (B. C.) 
of 1865, and is competent t u make a deposit and stop the execution sale. 

Such a purchaser can maintain a sult for declaration that the execution sale has 
been illegally held notwithstanding the deposit made by him. 

The question whether a deposit made is or is not sufficient, is a mixed question 
of fact and law, which itis competent forthe High Court to determine in second 
‘appeal. 

The only items which can be deemed as ‘costs of process’ within the meaning of 
section 6 of Act VIII (B. C.) of 1865, are costs for the issue of the writ of attachment 
and the sale proclamation. Such ‘ costs of process’ do not include the cost of taking 
a copy of the decree, the court-fee paid upon the application for execution and on the 
vakalatnama, the pleader’s fee and the amount paid to the clerk for writing the peti- 
tion for execution. Itis not necessary to deposit the costs under the above section, 
if the decree-holder has not incurred any costs for the issue of the writ of attachment 
_ or sale proclamation 

A sale held in contravention of section 6 of Act VIII ( B, C.) of 1865 is without 
jurisdiction, and cannot affect an individual who is entitled to the benefit of that section. 

When a sale has taken place on the basis of a satisfied judgment, the 
satisfaction of which has been certified to the Court, the sale is void and in- 
effectual to pass any title even toa dona fide purchaser for value without 
notice When the amount due under the decree and other sums as mentioned 
in section 6 of Act VIII (B. C.) of 1865 are deposited, the result is that the 
decree is satisfied and the satisfaction is made to the knowledge of the 
Court. Kripa Sindhu Roy v. Banchhanidhi Mahanti we 388 
Unpaid purchase money ordered tó be brought into Court—Application by 


subsequent purchaser from vendor—-Court’s power; see Sale ... eas 146 
Unpaid vendor’s lien, nature of, see Sale eae in 146 
Unregistered document, reducing rent, admissibility of—Registered 


kabuliat; see Mining lease T asa to TT 95, 
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Unregistered purchaser of a transferable under-tenure—Declaratory sult— 
Execution sale invalid—-Deposit ; see Under-tenure san xja 88 
Unregistered purchaser of a transfeřable under-tenure—Person interasted 
in the protection of under-tenure—Act VIII (B. C.) of 1865, Sec, 6; see ` 


Under-tenure = ia tas ea ee 383 
Unstam) ed RRE E RE in eiden; if can be rejected; see 
Acknowledgment eee eee. 87 


Usufructuary mortgage, sa pan of suit for—Mortgage invalid i in law— 
Plaintiff's title, eatablishment of—~Plaintiff's remedy ; see Possession, suit for 533 


Vakil, duty of—Paper-book, undertaking to prepare ; see Paper-book, pre- 


paration of stë s+ Hs e+e tes 432 
Valuation—injunctiontoterference in management of papar ga RANG 
sought ; see Court-fee ese as r5 


Vendor not carrying out essential ns of OE ie saser 
as to title to property—Transfer of property Act, Sec. 55, Sub-see. n 


cl, (6) ; see Specific performance of contract, suit for sae 420 
Vendor's equitable lien, when arises ; see Sale ses see we 146 
Vendor's lien, unpaid, nature of ; see Sale see sch san 146 
-Vendor’s lien for unpaid purchase money, if and when entitles vendor to 

resume possession of land sold ; see Sale nee aus see 146 
Vendor's right to keep title deeds ; see Sale s. sas vee 146 
Vested right—Suit, right of ; see Limitation oes Ha n. 549 
Vict. 24 and 25 C. 104, Sec. 15 vee ae we 204 
Vict. 24 and 25 C. 104, Sec. 15 oe on oo 7 300 


- Voluntary payment—Payment by reversioner under section 310A of the Code af 


Civil Procedure (1882), if voluntary payment—Contract Act, Sec. 09—' Interested 
in payment of monay’—Rent decree against Hindu widow— Decree, execution 
of, against other property than estate in arrear—Reversioner, payment by— 
Payment in satisfaction of judgment-debi, 

A reversionary heir in making payment under section 310A of the Code of Civil 
Procedure, 1882, and obtaining a reversal of the sale, makes such deposit as a per- 
son interested in the payment of money which the Hindu widow, as a judgment- 
debtor, was bound by law to pay. Such a case is outside the rule enunciated in 
Ramtahal v. Biseswar. , 

The effect of an execution sale of property in the hands of a Hindu widow, depends 
upon two factors, which involve matters of fact as well as of law, namely, first, the 
nature of the debt safisfied by the sale, and, secondly, the eee of the execution 
proceedings. : 

The words ‘interested in the payment of monsy which another i is bound by law to 


mad 


, pay’ in section 69 of the Indian Contract Act, include the apprehension of any kind 


of loss or inconvenience, and not merely the actual detriment capable of assessment 
in money. Hence a reversioner in paying to protect his reversionary interest under 
section 310A of the Code of Civil Procedure, 1883, is interested in the payment of 
money. - 
When payment is made under section 310A of the Code of Civil Procedure, 
1882, the payment excepting that of damages payable to execution-purchaser, 
is made in satisfaction of the judgment-debt. Pankhabati Chowdhurani 
< v, Nani Lal Singh. ` vee 72 
Waiver—Pre-emptor refusing to buy property ; see Mahomendan kawe Prs 
emption aus ija ve ab yi ees 601 


— 
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Way obstructed, if public or private-—Jury ; see Question for Civil Court «. 631 
Will-—Construction—nglish rule—Hindu will, ` 


In construing a will, the primary duty of a Court is to ascertain from the language 
of the testator what were his intenstions. In so doing, the Court must consider other 
matters than merely the words used, vis , tho surrounding circumstances, the position 
of the testator, his family relationships, the probability that he would use words in a 
particular sense, and many other things including the race and religious opinions of the 

‚testator and influences and aims arising therefrom. But all this is solely as an ald 
to arriving at a right construction of the will, and to ascertain the meaning of its 
language when used by that particular testator in that document. So soon as the con- 
struction is settled, the duty of the Court is to carry out the intentions as expresse d, 
and none other, 

The Court is in no sense justified in adding to testamentary dispositions. If they 
transgress any legal restrictions they must be disregarded. If they leave any even- 
tuality unprovided for, the estate must, in case that eventuality arises be dealt with 
according to the law which provides for succession of property in the absence of testa- 
mentary directions applying thereto. But the Court never adds to a will anything 
which needs to be done by testamentary disposition. In all cases it must loyally carry 
out the will as properly construed, and this duty is universal, and is true alike of will 
of every nationality and every religion or rank of life. 


This fundamental principle does not clash with the principle that the Court will not 
necessarily apply English rules of construction to a Hindu will, These rules of cons- 
truction amount in many cases to nothing more than saying that a special phrase which 
may be used in mote than one sense shall prima facie be deemed to be intended to bear 
One particular meaning, unless from the consideration of the context or the surround- 
ing circumstances, the Court can come to the conclusion that it is there used in a 
different sense. In other cases the rules are the expressions of such tendencies in 
the Court as the desire to avoid an intestacy or the presumption in favour of imme- 
diate vesting of an estate. Such rules are purely an English preduct based on 
English necessities and English habits of thought, and there would be no justification 
in taking them as a guide in the case of Hindu wills. 


Nor does this fundamental principle clash in any way with what is some 
times called “ giving a liberal interpretation” to native wills. That native 
testators should be ignorant of the legal phrases proper to express their inten- 
tions or of the legal steps necessary to carry them into effect, is one of the 
- . most important of the surrounding circumstances which the Court must bear 
in mind, and it is justified in refusing to allow defects in expression in these 
matters to prevent the carrying out of the testator's true intentions, But 
those intentions must be ascertained by the proper construction of the words 
he uses, and once ascertained they must not be departed from. Sri Raja 
Venkata Narasimha v. Sri Raja Parthasarathy we 369 
Will, execution of—Proof—Attestation by testator’s servants and dependanis— 
Forgery—Evidence—Admissibility—Practice, 
Where the execution of a will, which is in every respect a natural will not in 
++ accord with the feelings and tenour of life of the testator, is proved by anything like 
reasonable evidence, the presumptions of law are in favour of its being maintained. 


Their Lordships held the execution of a will reasonable, natural and proper in its 
terms, proved by the evidence of the attesting witnesses who were the servants 
+ and dependants of the testator, and that such a will so proved must bg maln- 
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Will—(Contd.) i è 
' tained except upon proof which would thoroughly satisfy the mind of the Court that 
those persons had committed both forgery and perjury. 
Evidence of former sheets signed in blank by people other than the testator 
and with none of which the testato: had anything to do, is not admissible as 
it is not relevant to the issue whether the will inquestion is or is not a genuine 
will. Mlusammat Jagrani Kuar v. Durga Parshad ... we 165 
‘Will, if genuine—Former sheets signed in blagk by people other than testator— 
Evidence, admissibility of ; see Will, execution of ++ 
Withdrawal of suit, when complete Ciel Procedure Code (1882), Sec. 575 
—Permission to withdraw suit with liberty to bring fresh suit, granted on 
condition—Condition not fulfilled, when fresh suit brought —Suit, dismissal 
ofA ppeal—Condition fulfilled i in appellate Court—Appellate Court’s power 
to reverse the decree and to remand the case; see Suit, maintainability of 529 


165 


ERRATA. 


Page 51 foot note for “ (1884) L. R, 27 C. L. D, 43” Read “ (1884) 
L. R. 27 Ch. D. 43”. 
Page 610 |. 2 for “ Nogenrabala ” Read “ Nozendrabala”. 
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THE ANNALS OF THE BENGAL BAB (continued), 
Centenary of Vakalutnamah. 


We are on the eve of the centenary of vakalutnamah. It 
was just one hundred years ago that the vakee/’s retaining fee of 
Jour annas was abolished and vakalutnamah in its present sense 
was introduced, " When a party in a cause ” runs section 21 of 
Regulation XXVII of 1814 “may be desirous of retaining a 
vakeel for the prosecution or defence of any civil suit, he shall 
not be required to pay such vakee/ the retaining fee of four annas 
heretofore prescribed, but he shall execute to him a vakalutna- 
mah, constituting him pleader in the cause, and authorizing him 
to prosecute or defend the suit, and further binding himself to 
abide by and to confirm all acts whitch such pleader may do or 
undertake in his behalf in the cause, in the same manner as if 
such party had been personally present and consenting. The party 
is to atlest the instrument with hisseal or signature, or with his 
mark if he cannot write, in the presence of two credible witnesses, 
who are likewise to attest it in the same manner, and who are to 
attend the Court and prove the vaéalutnamah in all cases in which 
it may be judged requisite.” Such vakalutnamahs were written on 
stampt paper prescribed in § 18 of Regulation I of 1814. Under 
§ 8 of Regulation VII of 1793, the client after paying the retaining 
fee of four annas to his pleader, had to execute a vakalutnamah 
in favour of his pleader, vesting him with the powers mentioned 
in that section. Before the passing of Regulation XXVII of 1814 
the payment of the retaining fee together with the vakalutnamah 
created the rights and liabilities of the pleader, but after the 
passing of that Regulation, vakalutnamah alone created and does 
create such rights and liabilities. 


The fee for presenting miscellaneous petitions and applica- 
tions continued to be four annas. 


Section 20 of Regulation XXVII of 1814 authorized the 
‘pleaders to receive fees for giving legal opinions. Ifthe pleader 
giving the opinion was attached to the Court of Sudder Dewany 
Adawlat, he was entitled to a fee of 24 Rupees. If he was 
attached to any of the Provincial Courts, he was entitled to a fee 
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of 16 Rupees ; if attached to a City or Zillah Court, then he was 
entitled to a fee of eight rupees only. But if the pleader, giving 
his opinion, had accepted a vakalutnamah, he was not allowed 
to receive such fee. The scale of fees mentioned above was 
abolished by §9 of Act I of 1844, under which pleaders were 
authorized to settle by private agreement, the remuneration to 
be paid for such business. , 


Under sections 2 and 5 of Regulation VII of 1793 as also 
under $3 (3) of Regulation XXVII of 1814 only Hindus and 
Mahomedans were admitted as vakeels. This was the rule till 
1846 when this restriction was removed by § 4 of Act I of 1846 
which enacted “the Office of Pleader in the Courts of the 
East India Company shall be open to all persons of whatever 
nation or religion, provided that no person shall be admitted 
a Pleader in any of those Courts unless he have obtained 
a Certificate in such manner as shall be directed by the Sudder 
Courts, that he is of good character and duly qualified for 
the Office, any Law or Regulation to the contrary notwith- 
standing.” It was also provided in this Act that parties employ- 
ing authorized pleaders should be at liberty to settle with them 
by private agreement the remuneration to be paid for their 
professional services, and it would not be necessary to specify such 
agreement in the vakalutnamah (Act J of 1846, $ 7) (1). Under 
§ o of Act I of 1846 the right of Barristers of any of His Majesty’s 
Courts of Justice to plead in all Courts was recognised. It was 
not till 1853 that the right of the Supreme Court Attorneys 
to plead in Sudder Courts was recgonised (2). The Barristers 
and Attorneys, while pleading before any Court of the East 
India Company were not required to produce certificate of 
character (3). For the present rule, see §§ 4 and £, Act XVIII of 
1879. At the present time, the rules for admission of vakzls 
of High Court are not framed by the Legislature but by the 
High Court under power conferred on it by section 10 of the 
Letters Patent of 1865 and §§ 4 and 5 of Act XVIII of 1879. 
(The Legal Practitioners Act) (4). 

After the passing of Act XVIII of 1879, the rules as to 
qualification, etc. of pleaders (excluding the vakils of the High 


(1) Under §15 of Reg. XXIII of 1814 the amount of fees voluntarily agreed 
upon was entered in the vakalutxamah, — 

(2) Act XX of 1853 §3. 

(3) Act XX of 1853 54 

(4) See The Rules af High Court of Judicature at Fort William in Bengal, 
Appetlate Side, Ch, AVI. ii 
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Court) and mukbtears are framed by the High Court (5). To 
facilitate the ascertainment of the qualifications mentioned in 
§ 6, the Local Government appoint from time to time, persons 
to be examiners and may from time to time, make regulations 
for conducting such examinations (6). 

The chief controlling Revente Authority has got power 
to make rules as to qualifications, etc. of revenue agents (7). 

‘The most important feature of “Act XVIII of 1879 is that 
here we find “delegation of legislative power” to the High 
Court and the controlling revenue authority. It contains 
certain important rules and confers the rule-making power on 
certain specified authorities, who under such provisions frame 
further rules on the subject (8). 

At the present time, Act XVIII of 1879 (as amended by 
subsequent Acts), together with the rules framed by the High 
Court in the exercise of its rule-making power conferred on it 
by Act XVIII of 1879 contains the rules for admission, etc. of 
vakils and pleaders. 

It is clear from what has been stated above that none but 
those who secured certificate of good moral character were 
admitted as vakee/s and pleaders, and they could also be disbarred 
for moral delinquencies. This rule, though not in identical 
terms, has been approved and adopted in the rules issued by 
the High Court under $§ 6, 37 of the Legal Practitioners Act 
(Act XVIL of 1879). 

‘Under § 5 of Regulation VII of 1793 pleaders were to be 
selected from amongst the students of the Hindu College at 
Benares and the Mahomedan College at Calcutta. If those 
Colleges did not furnish sufficient number of pleaders, the Sudder 
Dewany Adawlut could admit any other persons provided they 
were Mahomedans or Hindus and men of good character and 
Liberal education. After the establishment of Calcutta Univer- 
sity and the introduction of University Law degrees—the 
holders of such degrees were considered to be of good character 
and liberal education, and at the present time none but holders 
of University Law degrees are admitted as vakeels of the High 

(6) See Act XVIII of 1870, Ch. ITI. For rules framed under § 6 of this Act, 


see The Oalowtta Gazette 1884, Pt. I, p. 823 ; 1892, Pt, J, p. 817; 1894, Pt. L 
pp. 45, 1011; 1897, Pt. I, pp, 852, 1161 ; 1898, Pt, 1, 965; 1901, Pt, Í, 443. 


(6) See Act XVIII of 1879, $37. For rules framed under this section, see 
The Caloutta Gazette, (15th October 1913, Pt, 1, p. 1606.) 

(7) Bee Act XVIL of 1879, §§ 17, 87. 

(8) For “ Delegation of legislative authority,” see Mr, Acharyya’s Tagore 
Leotures for 1912, Lec, Y 
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Court or rather that side of the High Court which represents 
the Old Sudder Dewany Adawlut. The wafeels were never 
allowed to practice in the “ King’s Court” f.e. the Old Supreme 
Court now represented by the Original Side of the High Court, 
though in recent years, unsuccessful attempts had been made 
by vakeels to appear and act ina particular class of cases (9). 
Before leaving this subject I shall mention one important fact 
about the personnel of the vakeel Bar. As long as Persian con- 
tinued to be the Court language, the number of Mahomedan 
vakeels, as to be seen from the Reports of the Sudder Dewany 
Adawlut, was not very small but as soon as the English language 
became the Court language their number gradually diminished, 
but with the spread of English education amongst that com- 
munity the number of Mahomedan pleaders is also increasing. 

We should also notice the influence of location of the Old 
Sudder Dewany Adawlut on the growth of the city of- Calcutta, 
Importance of Bhowanipur is almost entirely due to the fact 
that most of the eminent vakeels of the past lived there and 
they lived there because it was convenient to them to attend 
the Sudder Dewany Adawlut which was located in the buildings . 
which were afterwards converted into the Military Hospital. 
Where the vakeels lived, there went their clients coming to 
Calcutta from all parts of the country with the result that 
Bhowanipur became very important part of the city of Calcutta. 


The vakeels as has been stated before, were allowed to practise 
only before the Company’s Courts and not before the King’s 
Court, #.¢. the Supreme Court. 


Now we shall deal with the Advocates, f.e. the lawyers who 
practised before the Supreme Court. Now none but members of 
the English and Irish Bar and Scotch Advocates are admitted as 
advocates of the Calcutta High Court and there are about 200 
English Barristers who are advocates of this Court. But there was 
a time when the number of Advocates was so few that people had 
some difficulty in getting legal assistance. On the 22nd of October 
1774 when the Supreme Court met for the first time in Calcutta (at 
the'Town Hall of Calcutta) only one barrister (Mr. Thomas Farrer) 
was admitted as an Advocate of the Court. By the end of 1774 
there were only 3 members of the Bar (Messrs. Brix and Newman 
were admitted on the 14th December 1774). In 1775 only two 


(9) Re Application of a Vakil of the Appellate Side (1908) 7 O. W. N. 849. 
(Revision of an order passed by a Judge of the Presidency Small Cause Court, 
Calcutta). in re A Vakil’s Application (1910) 37 C, 858 eee Civil 
Jurisdiction of the High Court), 
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more advocates were admitted. In 1776 and 1777 four new 
advocates were admitted. No new advocate was admitted in 
1779. In 1780 Thomas Henry Davies (afterwards became the Advo- 
cate-General) Anthony Fay (afterwards the Advocate-General) 
and John Hare were admitted. as Advocates. ‘ To Mr. John 
Hare and Anthony Fay” saysthe Rev. Mr. Firminger, (10) "the 
reader of Mrs. Fay’s Original Letters, will have needed no intro- 
duction. The Mr. Davies in the Hicky Cases (11) was the gentle- 
man nicknamed “Counsellor Feeble” in the Bengal Gazette.” 
Davies'came out to India without having secured the Company’s 
permission to reside in this country, and was ordered to return 
to England. Following two letters will throw a good deal of light 

on the contemporary history. 
eo - - 26th February 1780. 

To—Mr. J. P. AURIOL, Secretary. 
SIR, ~ 
The Chief Justice directs me to acknowledge the receipt 
of yours of the 24th instant, written by the direction of the 
| Governor-General and Council, enclosing the 49th paragraph 
-of a letter of the Court of Directors, dated 27th May last, acquaint- 
ing him that Thomas Henry Davies has come to India without 
the license of the Directors and is arrived in Calcutta, and that 
the Governor-General and Council have required him to return 
to England. l i 

As this paragraph no wise relates personally to him on the 
business of the Court, and he is not honored with the reasons 
which have induced the Governor-General and Council to make 
a notification to him of a paragraph which simply conveys an 
order to them, the only purpose for which he can surmise that 
it is intended is, that it may operate to prevent the assent of the 
Chief Justice to the admission of Mr. Davies to be an Advocate 
of the Court. If that be the intention of it, he desires you to 
acquaint the Governor-General and Council, that the admission 
of Advocates is an act of Court which has ever been done in 
open Court in full form, and not of any individual Judge, that if 
they should esteem the admission of Mr, Davies to be repugnant 
to any rights of the East India Company, in his opinion the 
proper mode of preventing it is not by private letter written 
by -the Secretary to a Judge but by instructing their Advocate 


(10) Bengal Past and Present Vol, IIL No, 1, (January-March 1909) p. 61. 
ie, Hioky was an attorney and his cases will be mentioned in their proper 
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to oppose it, if Mr. Davies should offer himself to the Court for 
that purpose by which means the claim of the Company will be 
publicly discussed. And if the admission or non-admission of 
Mr. Davies should solely be determined on the matter of right 
of the East India Company to prevent it, the party which may 
be dissatisfied may be left to such remedy as they may be advised 
to pursue, : 

I am, Sir, ; 
Your most obedient humble servant, 

JAMES FORBES, 
Clerk to the Chief Fustice. 





The second letter is :—. 


[1780, O. C., 29th February, No. 11.] 
Calcutta, the 27th February, 1780. 


Hon’ble Sir and Gentlemen,— 

An extract of a General Letter from the Hon’ble Court 
of Directors, dated the 27th May 1779, stating that I had 
petitioned that Court for leave to proceed to Bengal, to practice 
as a Barrister in the Supreme Court, and had taken my passage 
for India without leave by them, and therefore ordering, that if 
I should appear in Bengal, and not at your requisition produce 
the Company’s authority for residing there, that I should be 
forthwith required to return home in the manner directed by 
law, and compelled soto do, if I should refuse or neglect to 
comply with such requisition, and also your requisition in pur- 
suance of that order having been communicated to me by your 
direction, I have the misfortune to find that I have fallen under 
the displeasure of the Court of Directors. 

I will not attempt to conceal uneasiness I feel at being the 
subject of such an order, as, if enforced, must be productive of 
the most ruinous consequences to me, and I believe, that if at 
the time it was issued by the Court of Directors, they had been 
acquainted with the manner and motives of my going out 
without waiting for their permission, they would not have with- 
held the leave, I was given to believe, they meant to have 
granted me. 

As the execution of this order is committed to you, I must 
take the liberty to beg your patience fora few minutes, hoping 
that by laying before you the circumstances of my coming out, 
I shall acquit myself of blame, and of every intention of giving 
the smallest offence to the Company, and I trust I shall set my 
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conduct in such a light, as will induce you to represent it 
favourably to the Court of Directors, and in the meantime to 
suspend the execution of the order. 

My first application to the Court of Directors, was some- 
time in November when my petition was referred to the 
Committee of Correspondence. Previous to my presenting the 
petition, as well as while it lay before the Committee, I was 
uniformly told that I should find no difficulties in obtaining my 
request, and when I pressed one of my friends in the direction, 
to endeavour to get it taken up early enough for me to go out 
in the first fleet, which was then expected to sail, in the 
beginning of January, he told me, that business was brought on 
in the Committee of Correspondence, according as it stood in the 
Chairman's list, that they were anxious to expedite the embarka- 
tion of the Highland Troops, and therefore postponed every 
other business to that; but whenever it should be dispatched, 
he should be able to bring on my petition, and that he could not 
“frame or conceive an objection which could be made to it, 

Relying upon these assurances, I scarcely took a single step 
to strengthen my interest in the India House, but was so fully 
satisfied by them, that I announced my intention to all my 
friends in my own profession, relinquished my apartments upon 
the circuit, discontinued- my attendance of the Sessions, and 
desired some attorneys who had been my constant clients, to 
transfer their business to another hand. From the moment I left 
England, to the very moment I received the intelligence of the 
order in India, I did not entertain a doubt of the Court of 
Directors granting me their permission to come out here, and the 
last letter I wrote before I embarked was to the Gentleman, who 
has the care of my affairs in England, to watch for the first 
opportunity of transmitting the License of the Company to me. 

It has been hinted to me since my arrival here, that the 
Court of Directors understood I meant to set their authority at 
defiance, and that I came here with intentions hostile to them, 
and determined to contest their exclusive privilege. If any one 
suggested such ideas to them, it must have been with a design 
to do mea wilful injury, as I never for a moment harboured 
such a thought, much less had the impudence to give it utterance. 
I should esteem it a heavy misforture to be engaged in such a 
dispute, and had I foreseen that the Court of Directors would have 
been averse to my going to Bengal, and would have refused their 
consent, nothing would have induced me to have attempted it, 
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If the belief of the designs that were imputed to me, originated 
from my coming out ina Man-of-War, the presumption arising 
from thence, would have vanished, had they known that I had 
actually engaged my passage in the Worcester India-man, that 
it was not till after her destination was altered, and I had to 
seek again for a passage, that I entertained the smallest thought 
of going out any other way than in one of the Company’s ships: 
but when the advantages which appeared to attend my coming 
out in the first fleet presented themselves, as I then thought it 
would have made the difference of a season in my arrival here, and 
to these I added the security of sailing with a large convoy and 
the conveniences and accomodations of a Man-of-War, I became 
very anxious to obtain a passage, with some one of the Captains 
who were going out in Sir Ed. Hughes’s Squadron. The 
friendship of Captain Flatwell of the navy recommended me to 
Captain Reinier, with whom | had the honor of living upwards 
of ten months, when we were upon our way to Madras. As I was 
firmly persuaded from the assurances I had received, that my 
petition wanted only the form of being brought on to be granted, 
I did not know that in leaving England before that took place I 
should be so unfortunate as to excite the resentment of the Court 
of Directors, and forfeit those hopes I had been taught to entertain 
of their favourable disposition to me. As I had no sentiments 
but what were respectful to the Company, I harboured no 
suspicion of meeting with the smallest obstacles here, and when 
the fleet, which sailed from England in June, arrived at the 
Cape, I was in the highest spirits from supposing that the 
permission of the Company would reach Bengal at the same time 
with myself. How much I was mistaken, the occasion upon 
which I am now under the disagreeable necessity of troubling 
you has convinced me, But I hope from the candor, the modera- 
tion, and the humanity of the Honorable Board, that my situa- 
tion may be so represented to the Court of Directors, that they 
may be satisfied there is nothing I more earnestly wish, than to 
be a peaceable citizen under their Government, nothing I would 
more carefully avoid, than to invade their rights, or to agitate 
questions which might involve their privileges. I left England 
as well affected to the interests of the Hast India Compay as any 
man could be, not meditating an attack upon their authority 
but holding it my duty, under whatever Government I may be 
placed, to pay a scrupulous obedience to the laws, and a most 


‘respéctful deference to the ruling powers, If in any respect 
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have been deficient to the Court of Directors I again affirm that 
it was without intention, and I have such a reliance in their 
justice and humanity that Iam persuaded if these circumstances 
had been before them when they considered my petition, they 
would not have sent out an order by which I may suffer so 
severely, To be sent back to England " compulsively,” must to 
any man be discreditable ; as the world unacquainted with the 
causes of it would suspect with reasons that there was something 
dishonorable in his character, his conduct, or his principle, which 
rendered him a dangerous member of the Society he had got 
into ; besides the disgrace that would attend it, its effects would 
be still more pernicious to me, as in coming here, I relinquished 
every prospect, which I had in my profession at home, I broke 
those connections, which lead to business there and which in 
so long an absence as mine has been, must irrevocably turned 
into another channel. J venture, therefore, to urge again my 
humble request, that you will be pleased to suspend for a while 
the execution of the order, and to make such a report of me 
to the Hon’ble Court of Directors as may induce them to take 
my situation favourably into consideration and to revoke their 
censure. Asa further proof of the sincerity of my profession, 
I pledge myself to you, that if upon your representation to the 
Court of Directors, they should still insist upon this order being 
enforced, whatever prejudice, whatever detriment it may be to 
me, however ruinous to my future expectations in life, I will 
not give you any trouble with it but will most readily withdraw 
myself from the settlement. Should I be so happy through your 
mediation as to obtain their consent to my residence here, I 
presume to hope that I shall so demean myself as to give 
neither you nor them cause to regret your indulgence to me. 
I have etc., 
Tuomas Harvey Daviss. 
B. K. ACHARYYA. 
[To be continued.) 


NOTES ON CASES. 
Indian Penal Code, section 471—" Using” a forged document. 
The mere production of a document in obedience to the 
summons of a Court cannot amount to “ssmg” it within the 
meaning of section 471 of the Indian Penal Code. See Assistant 
Sesstons Fudge, North Arcot v, Ramammal (1). Nor would the 
(1) (1911) I. L, B, 86 Mad, 887, 
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-giving of false testimony regarding the document upon its 
production—(it may be, with the fraudulent intention of causing 
loss to one of the parties in the suit)—constitute by itself a 
fraudulent user of the document within the meaning of that 
section, If the evidence given was false, it might support a 
charge for forgery, but not for an offence under section 471. A 
mere statement that a document is genuine (when it is not) does 
not amount to using it ag genuine, whether the statement is 
made on oath or not, See Astmuddt Sheikh w. King- Emperor (1). 


(1) (1907) 11 O. W. N. 838. 


Hindu widow— Remarriage after converston—Efeci on her 
rights in husband's property. 


It is held in this case that where a Hindu widow became a 
convert to Mahomedanism and then re-married according to that 
religion, the re-marriage would not divest her of her rights in the 
property inherited by her from her first husband. It is clear 
that under Act XXIof 1850 (Caste Disabilities Removal Act) 
her conversion would not affect her rights. For authority, see, e.g. 
Khunni Lalv. Govind Krishna (1). As forsection 2 of Act XV of 
1856 (Hindu Widows Remarriage Act), that is obviously 
inapplicable to such a case. That Act is necessarily confined to 
“ Hindu widows,” and has no application where the second 
marriage is valid irrespective of its provisions. See Gofal 
Singh v. Dhungazee (2). A contrary view was laid down 
by the majority of a Full Bench in Calcutta in Matungint 
Gupta v, Ram Rution Roy (3), but the Court declined to follow 
it in this case. 


(1) (1911) I. L. R 83 All, 856 (2, (1865) 8 W. R 206." 
(8) (1891) I. L R, 19 Calo, 289, 


* [The case in 8 W, R was considered to be wrongly decided— See 5 Bom. 
L. B 81 Note portion, For authozities holding she forfeited her rights, besides 
the case in 19 Calcutta, cee 1, L, R, 1 Mad, 226, 22 Bom. 321 F. B., 22 Cale. 689 
and 80. L. J. 544; and for a contrary view, sce 11 All, 820, 20 All, 476, and 
29 All, 122— Ed. ] 
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EMPLOYMENT AND COMPENSATION OF 
PRISONERS.* 

The enactment in the State of Pennsylvania of the Probation, 
Parole and Indeterminate Sentence system, has worked a great 
transformation in the dispensation of justice. The results of this 
system are incomparable. During the last 2 years of operation, 
the Report of the Eastern Penitentiary shows that 78°6 per cent. 
of paroled prisoners have made good; while in the Western 
Penitentiary, the ratio has been even higher—as 85:8 per cent. 
have become law-abiding citizens and are now successfully taking 
their stand among their fellowmen, This proportion of success 
will be still greater when those ready for parole are better 
equipped, as will be provided in this new plan. 

However, with all the advantages secured to the derelict 
who has drifted away upon the sea of crime, rejuvenation has not 
as yet reached its complement. The final adjunct to the present 
system can be found in one word “work.” In many states 
organized labor has influenced legislation to the detriment of 
efforts to give the prisoners satisfactory employment. The 
banishment of idleness from our jails and penitentiaries would 
be the greatest antidote for most of the ills now existent within 
the walls of public confinement. 

At the present time, in this state, not more than 40 per 
cent. of the inmates of any institution are permitted to labor 
during incarceration, and not over 20 per cent. may follow the 
same occupation, This has had a most injurious effect both with 
regard to discipline and the health of the prisoners during 
_ confinement, and also follows the convict into the world after his 
discharge. 

The development of tuberculosis and insanity and the 
dissipation of ambition have so indelibly left their mark upon 
the prisoner, that at the expiration of a term of imprisonment 
he has either met an early death, been transferred to an insane 
asylum, or suffered an early relapse to the pathway of crime, 

The effect upon the state has been the great burden of 
sustaining the costly machinery of prosecuting offenders, of 

* Journal of Criminal Law and Cnminology Vol, IV, p. 549, 
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providing for the sustenance of prisoners and maintaining the 
institutions in which they are confined, all with little or no 
remuneration. 

The community at large has been compelled to assume this 
burden through the development of enormous systems of taxation, 
and the dependents of the crimifal have had to contend with a 
dissolution of the family relation, disgrace, oftentimes poverty 
and finally additional crime on the part of those reduced to dire 
distress, 

To adjust this condition, it is now proposed to establish 
a system of employment for all the inmates of all penal institutions, 
to pay them for their services, to utilize the result of their labor, 
and thus to raise the standard of morale within the institutions, 
within the individuals and to establish a method of reimbursement 
to the state forthe heavy expense necessary for the protection 
of communities from the results of crime. 

In other words, the project must benefit the prisoner 
physically, mentally, financially, industrially and socially. To do 
this, there must be no contract labor system. Such a system 
-means low wages, and the open door to fraud. A well-known 
writer has advanced three material objections to this system. 
He says (a) “In making such a contract, the state abdicates 
the very position which gives it the right of relationship asa 
police power; (5) it uses the sovereign power of the state to 
encourage unfair competition with its own citizens ; (c) it loosens 
control over the integrity of the prisoner as a workman, and the 
power of dictation over the integrity of his work.” 

There should be no employment upon the highways where 
the prisoner might be subjected to the scorn and ridicule of the 
public. The widest latitude, however, must be given to employ- 
‘ment in the open air. Farming, horticulture and floriculture 
are to be encouraged to the fullest extent, and with the erection 
-0f hot-houses, this system could be conducted not only in the 
open season, but throughout the winter months as well. 

The erection or repairing of the state institutions by penal 
labor could be conducted in such a manner as would be highly 
beneficial to all concerned. The manufacture of clothing, 
utensils, furniture and other necessary paraphernalia used in 
the penal and charitable institutions of the state, could be 
encouraged. The various trades of plumbing, bricklaying, 
masonary, plastering and the like would be taught. For the 
women, sewing, weaving, knitting, carpetmaking and various 
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other useful employments would be fostered. In this manner, 
every one would be given an opportunity for continuous 
employment and thus take their minds away from themselves. 
At the conclusion of aday’s work, the body being physically 
spent, would seek rest instead of turning in idleness to devilish 
methods to employ one’s time. Self abuse by criminals has been 
the greatest evil prevalent in, all penal institutions, and the 
resultant effect has been the enormous amount of insanity. 
This would be obviated by the present plan. 

We are now brought face to face with most serious objections 
that would be advanced against the development of such a system. 
What scale of wage would be paid for such services, and what 
disposition would be made of the products of this labor? In 
answer to the first query, itis well to remember that although 
under duress, the laborer is worthy of his hire. “ What profit 
hath he that hath laboured for the wind?” Whether the same 
remuneration should be paid a convict as is given others, is 
problematical. However, a sufficiently fair wage must be meted 
out for all work done, In many of the occupations, piece-work 
must be the criterion ; in others, pay by the hour would be the 
rate. This income would be placed to the credit of the prisoner 
weekly, and a fund would soon be established to his credit, the 
distribution of which will be fully set forth hereafter. 

As tothe disposition of the products of this labor, there 
should be little difficulty. Goods must never be marked 
‘ Prison Made, ” but no such goods at any time should be sold in 
the open market. Everything raised or made in any penal 
institution could be carried to any point in the state in less than 
24 hours. Every charitable and penal institution has need for 
everything that could be raised or made. 

At every session of the Legislature large appropriations are 
meted out to the penal and charitable institutions for mainte- 
nance for the ensuing two years. It is now suggested that appro- 
priations for maintenance be divided into two heads—jirs?, for 
salaries, and secondly, for supplies. The appropriation for supplies 
should not be paid to the institutions to be benefited thereby— 
but instead, each institution would receive credit upon the books 
of a state official having the matter in charge, and the institution 
should be given the privilege of requisition upon that official for 
supplies corresponding to the amount of the appropriation. The 
said official immediately upon receipt of such a requisition would 
transmit that request to the penal institution, which would 
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honor the request, and upon filling the requirements of the 
order, the penal institution would then he credited with the 
amount of money equivalent to the value of the goods supplied. 
This, then, would resolve into a system of bookkeeping. The 
schedule of prices for all goods and products must always be on 
file at the state official’s office, and must correspond approxi- 
mately with the price at which the same article could be pur- 
chased in the open market. Thus would a fund be supplied from 
which the convicts would receive their compensation, and would 
require no additional appropriation on the part of the state. 

Organized labor would have no further ground for objection, 
as the results of convict labor would never reach the open 
market, and the only effect such a disposition of their products 
could make would be in the infinitesimally small amount of goods 
which these institutions would no longer purchase from the pro- 
ducts of non-convict sources. 

Now, that the prisoners have been provided with a system of 
compensation for their services, and a market for their wares, 
we must evolve the system of application of their income, to the 
best advantage of all concerned. First, the county or the state 
would be reimbursed the costs of prosecution ; secondly, the state 
or county would be compensated for the daily cost of main- 
tenance of the convict. This is readily ascertainable, as every 
institution in the state to-day can tell per capita the cost of main- 
tenance for each prisoner. These costs cannot be taken from the 
bank account of the prisoner in the aggregate, but must be appor- 
tioned weekly from his income, so that a fair percentage will 
always be left to the credit of the prisoner. This must necessarily 
be so (1) to support his dependents outside, and (2) to establish a 
fund which he will receive at the expiration of his term, when B ` 
shall again return to liberty. 

The method of providing for the support of dependents is 
another matter that has been considered. This will be regulated 
from the home county of the convict. An order would be made 
upon the prisoner’s income, but in a somewhat different manner 
‘than the support orders are now made upon husbands or fathers 
or-children not in custody. Instead of a stipulated sum, an order 
of 3/5 or 4/5 or some other amount would be awarded from the 
income of the convict, after the other costs have been approxi- 
mated and deducted in a like manner weekly. In this way some- 
thing would always remain towards establishing a sum to be 
turned over to the prisoner at discharge.’ Upon the issuance of 
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the order at the home county, a certified copy of tbe order would 
be sent to the official in charge of the penal institution, and there 
kept of record. The return to the order would be regularly 
made to the solicitor for the guardians of the poor or other 
proper official in the home county, and applied to the 
sustenance of the dependants. 

This system would effectually solve the problem of desertion 
and non-support, and open the door for a way to compel hus- 
bands to support their families. At the present time these delin- 
quent husbands are supported by the state, which provides for 
them in costly institutions, while their dependents are thrown 
upon charity or supported by ‘ Mothers’ Pensions” or some 
other system. Such men must be compelled to work and support 
their families, even if within prison walls, and once having felt 
the majesty of the law, will more easily be persuaded to fulfill 
their obligations upon release. 


Epwin M. ABBOTT. 


NOTES ON CASES. 


Duty of passenger to keep inside railway carriage-- 1912. 


Contributory negligence. L L. R. 37 Bom, 578 


Can it be affirmed as an inflexible rule of law that a Jehangir 
passenger in a railway trainis bound to keep every portion Muncherjt 
of his body within the inside limits of the compartmentin B. B.&O.L 
which he is travelling, so that if he suffers any injuries owing to ALAY Wor; 
his putting out any part of his person outside the carriage, Datar Je 


i 


he will be disentitled to recover on the ground of contributory 
negligence ? The question appears to have arisen for the first time 
in India in Dullabhji Sakhidas v. G. I. P. Railway Co. (1), _ | 
where it received an emphatic answer in the affirmative from 
Beaman J., and the Court was invited in the present case also 
to answer it in the same way. Mr. Justice Davar, however, 
felt constrained to refuse to admit any such hard and fast rule 
to be applied without any deviation or relaxation in all cases 
of this kind. “I could conceive dozens of cases,” said his 
Lordship, “ in which the extrusion would be so small, and the 
negligence of the Railway Company so gross, that no Court would 
refuse to grant compensation to the passenger merely on the 
ground that an insignificant’ part of his person was outside the 
door or window of a railway carriage.” The more correct 


(1) (1909) I, L. B. 84 Bom, 427, 
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enunciation of the law on the point, which is, in his Lordships’ 
opinion, to be applied to the facts of each case as it arises, in order 
to determine whether the plaintiff is guilty of such contributory 
negligence as would prevent him from recovering, is that to be 
found in Halsbury’s Laws of England, Vol. XXI, at pp. 445—446 : 

“In order that a plea of contributory negligence may be 
successful, it must be shown either that there was negligence 
on the part of the plaintiff which contributed to the accident 
and that the defendant could mot by using ordinary care have 
avoided the accident, or that, notwithstanding the defendant's 
negligence, the plaintiff could, by exercising ordinary care, 
have avoided the accident. Where, therefore, the defendant is 
negligent and the plaintiff is alleged to have been guilty of 
contributory negligence, the test to be applied is whether the 
defendant’s negligence was the real direct and effective cause 
of the misfortune.” Applying this test, but without conceding 
that the mere fact of the plaintiff putting an arm out of the 
window was an act of negligence, the Court held, upon the facts 
of this case, especially on a consideration of his conduct just 
preceding the accident,—that the plaintiff here had been guilty 
of negligence which contributed to the injury and that such 
negligence formed a material part of the effective cause thereof. 
The result was that the suit was dismissed. 


Estate vested in a male member— Devesting by adoption. 


The question in this case related to the validity ofa second 
adoption made by the widow of a vatan-dar. It appeared that the 
first adopted son died unmarried, and on his death the vatan-pro- 
perty vested in the plaintiff, (a divided grand-uncle of the original 
vatan-dar) as the next male heir of the first adopted son. It was 
held in these circumstances, on the principle of the well-known 
case of Bhoobun Moyee v. Ram Kishore (1), that the adoption was 
invalid, as it was not competent to the widow at the date of the 
adoption to divest the estate already vested in the plaintiff. 
Attempt was made to show that the decision in that case was 
really confined to the specific case of the estate being vested in the 
widow of the deceased son at the time when the mother exercised 
her power of adoption, and had no application to the case of the 
estate being vested in any other heir. The Court, however, 
refused to put any such narrow construction on the judgment 
of the Privy Council in that case, That judgment shows clearly 


(1) (1865) 10 Moo, I A. 279, 
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that the decision there proceeded, not on the particular 
consideration that the heir of the deceased son, in whom the 
estate had vested, was the widow of the son, but upon the general 
ground that the estate having been vested in the Aer of the 
deceased son, the mother’s power to adopt was at an end. That 
this was the true ground of the decision in Bhoobun Moyee’s case 
appears further from the many later cases in which that decision 
was explained. See, for instance, Rajah Vellanki Venkata v. 
Venkata Rama Lakshmi (1), and Payapa vw. Appanna (2). 


(1) (1876) L. R. 4 Ind, App, 1. (2) (1898) I L. R. 28 Bom, 827, 


Validity of Compromise Decree—Non-comphance with Dekkhan 
Aegvriculturists' Relief Act. 


The question in this case before the Full Bench was as 
to the validity of a compromise in a mortgage suit, under which, 
upon failure of the plaintiff mortgagor to pay two instalments 
the whole of the mortgaged property was to be brought to 
sale. The compromise had been proved to the satisfaction of 
the Court, and the Court had ordered it to be recorded and 
passed a decree in terms thereof, under Order 23, Rule 3 of 
the Civil Procedure Code. It was contended, however, in the 
execution proceedings, that the compromise was opposed to the 
provisions of section 15B, clause 2, of the Dekkhan Agricul- 
turists’ Relief Act (XVII of 1879), and hence invalid. There 
was authority for this contention in the decision of Atshkandas 
Shivram v. Nama Rama (1), but a contrary view was laid 
down in Prrajt v. Ganapati (2), and this led to the reference 
to the Full Bench. Section 15B of the Dekkhan Agricul- 
tuists’ Relief Act provides in clause (1) that the Court may in 
its discretion, in passing a decree in a suit like the present one, 
direct that any amount. payable by the mortgagor under that 
decree shall be payable in instalments, and then lays down in 
clause (2) that “if a sum payable under any such direction is not 
paid when due, the Court shall, except for reasons to be recorded 
by it in writing, instead of making an order for the sale of the 
entire property mortgaged or for foreclosure, order sale of such 
portion only of the property as it may think necessary for the 
realisation of that sum.” It was held by the Full Bench that 
this section applies only where the Court in its discrection directs 
payment by instalments, and that there is nothing to show that 


(1) (1910) I, L. R, 35 Bom, 190. (2) (1910) I. L. R, 34 Bom. 803, 


lin 


ad 


_ 1918. 

I, L. B. 87 Bom, 61 
(Full’ Bench) 
shivayagappa 
Govinda dpa: 
Soott O. Ja 

Pani De Shah, 


181% 


1918. 
. L. R. 87 Bom, 631 
Bhoje Mahadev 
Gangabad, 
Batohslor $ Shah, 


THE OALOUTTA LAW JOURNAL. (Vor. XIX. 


the Legislature intended its provision to be applied by analogy 
wherever a compromise is entered into. Exceptional provisions, 
as was observed by West J. in Gangadhar v. Mahadu (1), are 
not to receive a development to all their logical consequences 
contrary to the general principle of the law. The result was 
that the compromise was held to be valid and enforceable. 

(1) (1888) I D. R. 8 Bom, 20 (24). 


Lis pendens—Matintenance Decree. 


The question in this case was whether the doctrine of 
is pendens applied to the purchase ofa plot of land in respect 
of which a charge had been declared by a prior decree “for 
maintenance, when admittedly no execution proceedings were 
taken under the decree until long after the purchase. It was held 
that in the case of a decree awarding maintenance and layinga 
charge for it on a particular property, there was nothing to take 
it out of the general rule of law that the ds pendens ends with 
the decree. As was observed by Lord Lyndhurst in Kusman. 
Kinsman (1), “ After decree and before execution, it was not 
pretended that Zis pendens could any longer exist.” The decree in 
the present case, therefore, was a final decree, and as such, ended 
the Atts contestatto, It was further to be noted that section 52 of 
the Transfer of Property Act limits the applicability of the doctrine 
to purchases made .“ during the active prosecution in any Court of 
a contentious suit or proceeding,” and it could not be said that 
there was such active prosecution here between the date of the 
decree and the date of the purchase. Nor could it be maintained 
that execution proceedings subsequently filed operated to revive 
the /ts which otherwise had terminated. See in this connection 


the cases of Venkatesh Govind v. Maruti (2) and Shtujiram v. 


Waman (3). 


(1) (1880) 1 B. & M. 617, (2) (1887) I. L, B, 12 Bom, 217. 
(3) (1897) 1. L, B,22 Bom, 989, 
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‘THE ANNALS OF THE BENGAL BAR (oontimied.) 

This letter is dated the 27th, February, 1780 and Mr. Davies _ 
was admitted as a Barrister of the Supreme Court on the 1st’ 
March 1780. John Hare and Anthony Fay were enrolled on < 5 
March 28 and July 3 ( 1780) respectively. From J uly 4 (1780). 
to June 13 (1782) no one was enrolled. Thirteen advocates | 
were enrolled between 22nd October 1774 and 12th June 1782. 
But in January 1782 there were only five (5) practising 
Barristers. This appears from the following petition of James 
Augustus Hicky, mentioned in Mr. Justice Hyde’s notes. The 
entry in Mr. Justice Hyde’s Note-book is :— 


The rath Fanuary 1782, Saturday.- 
PRESENT.—Sir E. Impey and Mr. Justice Hyde. 9°-45’. 3 


Warren Hastings, Governor-General 
v. 
James Augustus Hicky. 
+o * * * + + 
To the Hon’ble Sir Elijah Impey ; the Hon'ble Sir Robert 
Chambers and the Hon’ble Mr. Justice Hyde. 


The humble petition of J. A. Hicky.. 


~ 


Most humbly Sheweth.— 


That your Lordships’ petitioner finds it Kai for him 
to procure a counsel and an attorney to assist him this Term in- 
making his defence against the different actions brought against 
him by Mr. Hastings. That your Lordships’ petitioner knows 
of no more than five counsel belonging to the Supreme Court: 
of Judicature and that one’ of that number is Mr. Hare, who 
from motives of public spirit, temper with humanity, last June 
did assist (unprepared) your petitioner in defending one of the 
prosecutions brought against him at that time by Mr. Hastings, 
but from an apprehension that he had incurred (by so doing) the 
displeasure of some great men in power in this settlement, 
the said Mr. Hare did at that time, at the conclusion of the said 
trial beg leave'to decline being concerned any further for your 
petitioner, in the different prosecutions at that time hanging 
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over his head at the suit of Mr. Hastings, every one of which 
seemed to breathe destruction towards your petitioner, or any 
one that might from motives of Honor, Justice or Humanity 
exert their abilities in his defence in a Court of Justice. 

And out of the remaining four, three of them are in the 
pay of Government, namely Messrs. Brix, Davies, Lawrence, 
and out of the said three two of them were employed against 
Your Lordships’ Petitioner, dod Mr. Lawrence, My Lords, having 
made an application for being your Petitioner’s Counsel did 
buoy up your Petitioner’s expectations until the last day, when 
he took a public opportunity of declaring that he would not, 
nor could not be concerned against Mr. Hastings. 

Now, my Lords, this brings the matter near a conclusion, 
and the end of which Your Lordships will find a strong loop—, 
the only counsel now remaining undescribed is Mr. Sealy, and 
this gentleman Your petitioner understands is not in Calcutta, 
and if he were, he could not in gratitude act as counsel against 
Mr. Hastings, who has given him a very lucrative salt agency, 
and in whose power it is to deprive him of it in an instant. 

Out of the number of attornies belonging to the Supreme 
Court two are employed of your petitioner, and out of the 
remaining four your Petitioner has applied to three of them, 
any of these gentlemen might have done your Petitioner’s 
business, but they all declined under various pretences. Their 
names are as follows :—-Mr. Twedale, Mr. Brampton and Mr. Eaton, 
Such My Lords were your petitioner’s case last June, and such 
his case at present, and the only dawn of hope or prospect he g 
has now in view that can possibly assist him in his present- 
distressed situation in making a defence against those different 
actions brought against him by Mr. Hastings is to get a copy 
of the notes taken on his different trials, which he hopes Your: 
Lordships will be pleased to grant him, the expenses.of which 
he is willing to pay, and hopes his small request will not be. 
deemed by Your Lordships either illegal or unreasonable, as: 
it is the only mode of assistance that he can possibly have,- 
circumstanced as your petitioner is, and if had both counsel. 
and attorney it would be necessary for him to have a copy 
of his different trials for the instruction of his said Counsel and 
Attorney. And hopes Your Lordships will be pleased to grant 
your Petitioner subpoenas filled up with the names of the- 
following gentlemen, vfz, W. Hastings, Esq., John-Petric, Simon: 
Proze, Mr. Yates, Colonel Carnac, Capt Lawrence Gaul; Bernard’ 
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Messink, John Baxter, Charles Wilkins and Thomas Moth, 
providing the three latter pe not attend as witnesses on the. side 
of an Hastings. 

| And Your HORGEBIES eee will as in ‘duty bound ever 
pray. l 
l Dealing with this complaint ‘of Mr. Hicky, Sir E. Impey 
remarked that there weretwo of the advocates, Mr. Brix and 
Mr. ‘Hare, who if he (Hicky) desired it, had no objection to his 
being counsel, if he (Hicky) would permit him tò conduct the 
defence as he judged proper. And there wére several of the 
Attornies who had no objection to being his attornies if he 
desired it, This was on the 23rd January 1782. This dearth 
of Advocates was partially removed as appears from the following 
extract — 

1782, 3 TERM, JUNE 23RD. 

t The first business of the Court to-day was the admission of 
three Advocates, which the Court agreed to do, although none 
of the gentlemen were barristers in England nor in Ireland. 
The reason of the Courts departing from their general rule to 
admit none such as were barristers was partly that although 
there is very little business in the Court since the opposition 
given to the process of the Court by the Military Forces of the 
Company, by order of the Governor-General, Mr. Hastings, 
Mr. Barwell, Mr. Francis. and Mr. Wheeler, Counsellers, for 
which opposition it is said an Act of Parliament passed on 
August 18th, 1781, to indemnify them and yet there are not 


‘Advocates enough who are willing to do but little business and 


partly. because we were strongly solicited to, admit Mr. Hall 
and Mr. Young and Mr. Uvedale had been promised long ago 
that, if we admitted any who were not barristers, he should be 
admitted as an advocate, he appearing to all the Judges very 
well qualified. Mr. Uvedale is of genteel family in Ireland and 
his father is a Captain of His Majesty’s Navy.” 

After this date a few attornies were admitted as advocates 
of the Supreme Court. 


Clause XI of the Charter of the Supreme Court runs as 
follows — And’ we do hereby further authorize and empower 


‘the said Supreme Court of Judicature, at Fort William in Bengal, 


to approve, admit and enrol such and so many advocates and 
attornies-at-law, as to the said Supreme Court of Judicature 
at Fort William in Bengal, shall seem meet, who shall be 
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attornies of Record, and shall be, and are hereby authorized to 
appear and plead, and act for the suitors of the said Supreme 
Court of Judicature at Fort William in Bengal; and the said 
advocates and attornies on reasonable cause, to remove; and 
no other person or persons “whatsoever, but such advocates or 
attornies, so admitted and enrolled, shall be allowed to appear 
and plead, or actin the sald Supreme Court of Judicature at 
Fort William in Bengal, for on behalf of such suitors, or any 
of them.” The absolute right which the Governor-General had 
at that time to order any European to leave the country and 
the necessity of having the permission of the Board of Directors 
of the East India Company curtailed the independence of the 
Bar to some extent. Though the political exigencies made it 
necessary that the Governor-General should have such a right 
and though this right was sparingly used, it did interfere with 
the independence of the Bar. Want of a free Bar was felt by 
a good many people and Lord Macaulay speaking in the House 
of Commons remarked :—"' Judge-made law in a country where 
there is an absolute Government and lax morality—-where there 
is no Bar and no public~is a curse and scanpal not to be 
endured.” (1) 

But condition of Bengal in the early part of the Nineteenth 
Century was changing and changing rapidly~-The absolute right 
of the Court of Directors to prevent any European who way 
not a servant of the Company from coming to India and that 
of the Governor-General to compel any European who had 
proved himself obnoxious to the Government, to leave the 
country were taken away not long before the passing of the 
Charter Act of 1833. In the meanwhile the number of the 
Advocates of the Calcutta Bar was increasing and in 1825 (16th 
July) Calcutta Bar Library was founded mainly through the 
exertion of Mr. Longueville Clarke, and was located, with the 
sanction of the Judges of the Supreme Court, within the precincts 
of the Court building. sr * ` 

At the preliminary meeting held on the 15th June 1825 
at which the question of the establishment of a Bar Library was 
discussed the following advocates were prerent : 

1, The Advocate-General. 


2. Mr, Money admitted as an Advocate January 7, 1815. 
3. 4 Hogg T sa January 7, 1815. 
4. 25, Lewin a i ww. October 22, 1816. 


f£ . . (I) -Haneard's Debates, Third Series, Vol, XIX, 381. 
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5. Mr. Edmond Charles Macnaghten 


Admitted as an Advocate s.. March 20, 1816. 


(Francis Macnaghten was -admitted 
as an Advocate on September 1, 


1791.) i 
6. „  Marnell admitted as an Ad- 
vocate on TA sae June 15, 1821. 
7+ „» Wheatley oe so Sept. 26, 1822. 
8. 4, Clarke bis .. January 15, 1823. 
9. 5 Turton (Afterwards A. G.) January 7, 1823. 
Io. , O’Dowda a «a March ` 1, 1823. 
II. „ Cleland oe sa March 13, 1824. 
I2. 4 Winter se . April 15, 1824. 
13. „  Prinsep (Charles) ... aa August 1824. 
14. „ Theodore Dickens .. October 24, 1824. 


(John Dickens was admitted as an 
Advocate on February 17, 1794). 
15. 4, Bird T ws April 4, 1824. 
Besides these fifteen Advocates there was also an Attorney 
(Mr. Smoult) present; and he also became a member of the 
_ Bar Library though he was a practising Attorney. When he 
became one of the Registrars of the Supreme Court he was 
made an honorary member. Then on the 18th January 1848 
at a meeting of the Bar Library Club it was resolved that no 
practising Attorney could be a member of the Club but 
Mr. Smoult was not deprived of his privileges as an honorary 
member. Charles Thackeray was admitted as an Advocate of the 
Supreme Court on the 22nd October 1827 and on the same day 
he was admitted as a member of the Bar Library. 


In 1829 there were only 14 practising Advocates in 
Calcutta, ves. 


I. John Pearson M.A., (Company’s Advocate-General the 
King’s Patent of Precedence for India). 

z. Patrick O’Hanlan, M.A, 

3. Herbert Compton. 

4. Richard Marnell, M.A. 

5. James Minchin M.A. 

6. Charles Prinsep, LL.D. 

7 T. E. M. Turton. 

8. Longueville Clarke, M.A., F.R.S. 

9. C. Thackeray. ? 


Jgn 


Advocate-General 
‘re-audiance. 


THR OALOUTTA LAW JOURNAL, (Vor, XIX. 


10. W. L. Cleland. 

11, Geo. Young. 

12. Theodore Dickens. 

13. E. Bird, M.A. 

14. J. Cochrane (Company’s Standing Counsel). 


It should be noted here that both the Advocate-General 
and the Standing Counsel were the Company’s Advocate-General 
and Standing Counsel, while now both of them are Crown officers. 
The Advocate-General was the leader of the Bar and had pre- 
audience in the Courts not because he was the Advocate-General 
of the Company but because he had the King’s Patent of 
Precedence and whenever a Barrister came out to Bengal as the 
Advocate-General from England he received the Patent. Down to 
the date of the transfer of the Government of India to Her Majesty 
Queen Victoria, the Advocate-General of the United Company of 
Merchants trading the East Indies, though for certain purpose 
entitled to represent the King under 53 Geo. III, C. 155 ($111), 
was not, as such, entitled to pre-audtence in the Courts without 
a patent of precedence. But by the 21 & 22 Vic., C. 106, the 
Government and the territories of the East India Company 
became vested in Her Majesty. Section 29 of 21 & 22 Vic, 
C. 106 provided “The appointment of Advocate-General for 
the several Presidencies now made with the approbation of the 
Commissioners for the Affairs of India, shall be made by Her 
Majesty by warrant under Her Royal Sign Manual.” By sec- 
tion 30, it was enacted that appointments to offices and employ- 
ment in India which, by law, or under any Regulation, usage or 
custom, were then made by any authority in India, should 
continue to be made in India by the like authority; and by 
section 58, persons holding offices or employments under the 
Company in India are thenceforth to be deemed to hold such 
offices under Her Majesty. The effects of these enactments are 
that the Advocate-General is now the-Advocate-General of Her 
Majesty, and the same observation appas to the Officiating 
Advocate-General (1). 

In January 1840 after the retirement of Mr. Pearson, 
Mr, Turton, the acting Advocate-General claimed precedence 
at the Bar under the 53 Geo. III. The Court seemed to 
intimate the inclination of their opinion against the right claimed, 
but Mr. Turton said that as only Acing Advocate-General 


(1) Pre-audtence of the Advocate- General (1865) Bourke’s Reporta, pp. 225, 
226, peg Norman, J, 
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he should not press it” (1). Since the passing of the Statute | 
21 &.22 Vic, C. 106, the Advocate-General and Officiating 
Advocate-General, for the time being, are entitled to re- 
audience. ; 
(1) Horton's Reports, p. 288, notè (b). 
B. K. ACHARYYA. 
(To be continued.) 


REVIEWS. l 


Negotiable Instruments in British India—By ARTHUR 
EGGAR, B.A„ THACKER SPINK & Co., CALCUTTA, 1913, Rs. 12.— 
This handsome volume 1s described as the fourth edition of the 
familiar commentary on the Negotiable Instruments Act by 
Sir N. D. Chalmers. There is this fundamental difference 
however that the work is no longer a commentary on the statute, 
but isa regular treatise on the subject preceded by the text 
of the Act. This may be a little embarrassing to the busy 
practitioner in search of the latest decision on a particular sec- 
tion ; but itis a distinct advantage to the lawyer who wishes 
to have a connected and comprehensive exposition of the subject 
in an intelligible form. From this point of view the work is 
admirable; the principles are lucidly stated and illustrated, 
References are given in the foot-notes to the Indian decisions of 
the subject--we have not missed any recent or important ones; 
references are also given to the Leading English Cases and quota- 
tions from important judgments are pretty. frequent. The Index 
is full and enables one to trace out at a glance the comments 
on the different sections of the Negotiable Instruments Act. 
The work in its present form is a valuable addition to Indian 
Legal Literature on the subject. l 





. The Hindu Law of Marriage and Stridhan-—~By 
Sır Gooroo Dass BANERJER, Kr. M.A, DL, Pa. D.—S, K; 
LAHIRI & Co., CALCUTTA, 1913. —NO words of commendation are 
needed in favour of classical work like the present which has 
been the leading authority on the subject of which it treates 
for thirty five years. It is sufficient to state that the text has 
been carefully revised and references have been given to the latest 
decisions and statutory provisions. In the accomplishment of 
this task the venerable author has been assisted by his distin- 
guished son Dr, Saratchandra Banerjee, Rai Bahadur, M.A,, B.L, 
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The get-up of the new edition is admirable, and is fully worthy 
of the well-known firm of publishers who have brought it out.. > 

The All India Digest, Civil, 1811-1911. By T. V.Sanyrva 
Rao, Vor. VI, Law Printinc House, MADRAS, 1913.—This 
monumental work continues to make a steady progress. The 
sixth volume covers portions of the.Letters L.& M. The most 
important topic in the volume is that of Limitation and so far 
as we have been able to test, no case of any importance on the 
successive Statutes of 1859, 1871, 1877 and 1908 have been 
omitted. There is also another important topic in the volume 
namely, Muhammedan Law and we are inclined to think that 
a careful perusal of this section of the work will amply repay 
the labours spent upon it. 


The Specific Relief Act by Rat MAHIMCHANDRA SARCAR 
BAHADUR, 2ND EDITION, CALCUTTA, 1913. This commentary on 
the Specific Relief Act bears tô stamp of experience and erudition 
on every page of it. The successive sections are carefully 
annotated and references given to judicial decisions the effect 
of which is clearly and concisely stated. It is just the book which 
a student and a busy lawyer may both afford to read with profit, 


The Muktears and their Status KHULNA, 1913. This 
interesting pamphlet gives a full report of the proceedings of the 
first sitting of the All Bengal Muktears Conference. We admire 
the devotion of the Members of the branch of the profession and 
we trust that their memorial may receive sympathetic 
cone dêtahon; 


The Current Statutes, 1913, Law PRINTING House, 
Mapras, 1913. This is the first number of what promises to be 
a very valuable Serial. The editors propose to collect in one 
place all the current enactments Parliamantary, Imperial’ and 
Local passed from time to time, and also Statutory notifications, 
orders, and circulars. Work of this character may serve to draw 
attention to things of .extraordinary importance which might 
otherwise escape notice altogether. For instance this volume 
reproduces the Mussalman Wakf Validating Act 1913, which 
illustrates how a short Statute may be so framed as to lead to 
infinite litigation hereafter., The work has been very carefully 
done and we have no doubt will be still sanker improved in 
future issués, SA. 
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A STUDY IN LAW. AND ETHICS." 


It is with genuine pleasure that I find myself among my fellow- 
lawyers of the New World. But my satisfaction is tempered by 
a sense of embarassment. Tnere is a multitude of topics on 
which it would be most natural that I should seek to touch. If, 
however, I am to use to any purposs the opportunity which you 
have accorded ms, I must exclude all but one or two of them. 
For in an hour like this, asin most other times of endeavour, 
he who would accomplish anything must limit himself. What 
I have to say, will therefore be confined to the suggestion of 
little more than a single thought, and to its development and 
illustration with materials that lie to hand. I wish to lay bsfore 
you a result at which I have arrived after reflection, and to 
submit it for your consideration with such capacity as [ possess. 

For the occasion is as rare as it is important. Around me I 
see assembled some of the most distinguished figures in the public 
life of this continent—men who throughout their careers have 
combined law with statesmanship, and who have exercised a potent 
influence in the fashioning of opinion and’ of policy. The law 
is indeed a calling notable for the individualities it has produced. 
Their production has counted for much in the past of the three 


nations that are represented at this meeting, and it means much 
for them to-day. 


Jurisprudence asa Bond of unity.—What one who finds 
himself face to face with this assemblage naturally thinks of is the 
future of these three nations, a future that may depend largely on 
the influence of men with opportunities such as are ours. The 
United States and Canada and Great Britain together form a 
group which is unique, unique because of its common inheritance 
in traditions, in surroundings, and in ideals. And nowhere is the 
character of this common inheritance more apparent than in 
the region of jurisprudence. The lawyers of the three countries 
think for the most part alike. At no ‘period has political 
divergence prevented this fact from being strikingly apparent. 
Where the letter of their law is different the spirit is yet the 


* An address delivered by Rt. Hon'ble Lord Haldane at the annnaj 
meeting of the American Bar Association on the Ist September 1918. 
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same, and it has been so always. As I speak of the historical 
tradition of our great calling, and of what appears likely to be 
its record in days to come, it seems to me that we who are here 
gathered may well proclaim, in the words of the Spartans, “we 
are what you were, we shall be what you are.” It is this 
identity of spirit, largely due to a past which the lawyers of the 
group have inherited jointly, that not only forms a bond of union, 
but furnishes them with an influence that can hardly be repro- 
duced in other nations. That is why I feel at liberty to seek 
to look ahead. I willask you to consider with me whether 
we, who have in days gone by moulded their laws, are 
not called on to try in days that lie in front to mould opinion 
in yet another form, and so encourage the nations of this 
group to develop and recognise a reliable character in the 
obligations they assume towards each other. For it may be 
that there are relations possible within such a group of nations 
as is ours that are not possible for nations more isolated 
from each other and lacking in our identity of history and 
spirit. Canada and Great Britain on the one hand and 
the United States on the other, with their common language, 
their common interests, and their common ends, form something 
resembling a single society. Ifthere be such a society it may 
develop within itself a foundation for international faith of a kind 
that is new in the history of the world. Without interfering 
with the freedom of action of these great countries, or the 
independence of their constitutions, it may be possible to 
establish a true unison between Sovereign States. This unison 
will doubtless, ifit ever comes into complete being, have its 
witnesses in treaties and written agreements. But such 
documents can never of themselves constitute it. Its substance, 
if it is to be realised, must be sought for deeper down in an 
intimate social life. I have never been without hope that the 
future development of the world may bring all the nations that 
compose it nearer together, so that they will progressively cease 
to desire to hold each other at arm’s length. But such an 
approximation can only come about very gradually, if I read 
the signs of the times aright. It seems to me to be far less likely 
of definite realization than in the case of a group united by ties 
such as those of which I have spoken. Well, the growth of 
such a future is at least conceivable. The substance of some of the 
things I am going to say about its conception, and about the way 
by which that conception may become real, is as old as Plato 
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Yet the principles and facts to which I shall have to refer 
appear to me to be often overlooked by those to whom they 
might well appear obvious. Perhaps the reason is the deadening 
effect of that conventional atmosphere out of which few men 
in public life succeed incompletely escaping. We can best assist 
in the freshening of that atmosphere by omitting no opportunity 
oftrying tothink rightly, and thereby to contribute to the 
fashioning of a more hopeful and resolute kind of public . 
opinion. For as some one has said, L'opinion generale atrige 
Pautorite, quels qu'on sotent les depositotres.” 


The Office of Lord Chancellor.—The chance of laying 
before stich an audience as this what was in my mind made the 
invitation which came from the Bar Association and from the 
heads of our great profession, both in Canada and United States, 
a highly attractive one, But before I could accept it I had to 
obtain the permission of my Sovereign ; for, as you know, the- 
Lord Chancellor is also Custos Sigilli, the Keeper of that Great 
Seal under which alone supreme executive acts of the British 
Crown can be done. It is an instrument he must neither quit 
without special authority nor carry out of the realm. The head 
of a predecessor of mine, Cardinal Woolsey, was in peril because 
he wasso daring asto take the Great Seal across the water to 
Calais, when he ought instead to have asked his Sovereign to 
put it into Commission. 


Well, the Clavts Regni was on the present occasion put 
safely into commission before I left, and I am privileged to be 
here with a comfortable constitutional conscience. But the King 
has done more than graciously approve of my leaving British 
shores. Iam the bearer to you of a message from him which F 
will now read ; 


UI have given my Lord Chancellor permission to cross the 
seas, so that he may address the meeting at Montreal. I have 
asked him to convey from me to that great meeting of the 
lawyers of the United States and of Canada my best wishes 
for its success, I entertain the hope that the deliberations of 
the distinguished men of both countries who are to assemble 
at Montreal may add yet further tothe esteem and good will 
which the people of the United States and of Canada and the 
United Kingdom have for each other,” 


The King’s Message——The King’s message forms a text 
for what I have to say, and, having conveyed that message to you, < 
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I propose inthe first place to turn to the reasons which make 
me think that the class to which you and I belong has a peculiar 
and extensive responsibility as regards the future relations of 
the three countries. But these reasons turn onthe position 
which Courts of Law hold in Anglo-Saxon constitutions, and 
in entering on them I must recall to you the character of 
the tradation that tends to fashion a common mind in you and 
me as members ofa profession that has exercised a profound 
influence on Anglo-Saxon Society. It is not difficult in an 
assemblage of lawyers such as we are to realise the process by 
which our customary habits of thought have come into being 
and bind us together. The spirit of the jurisprudence which is 
ours, of the system which we apply to the regulation of human 
affairs in Canada, in the United States, and in Great Britain 
alike, is different from that which obtains in other countries. 
It is its very peculiarity that lends toit its potency, and it is worth 
while to make explicit what the spirit of our law really means 
for us. 

The Common Law of England.—I read the other day the 
reflections of a foreign thinker on what seemed to him the 
barbarism of the entire system of English jurisprudence, in its 
essence judge-made and not based on the scientific foundation 
of a code, Ido not wonder at such reflections. There isa gulf 
fixed between the method of a code and such procedure as that 
of Chief Justice Holt in Coggs v. Bernard, of Chief Justice 
Pratt in Armory v. Delamirie, and of Lord Mansfield when he 
defined the count for money had and received. A stranger to 
the spirit of the law as it was evolved through centuries in 
England will always find its history acurious one. Looking 
first at the early English Common Law, its most striking feature 
is the enormous extent to which its founders concerned 
themselves with remedies before settling the substantive rules 
for breach of which the remedies were required. Nowhere 
else, unless perhaps in the law of ancient Rome, do we see such 
a spectacle of legal writs making legal rights. Ofthe system of 
the Common Law there is asaying of Mr. Justice Wendell Holmes 
which is profoundly true:—‘ The life of the law has not been 
logic ; it has been experience. The felt necessities of the time, the 
prevalent moral and political theories, intentions of public policy, 
avowed or unconscious, even the prejudices which judges share 
with their fellow-men, have had a good deal more to do than the 
syllogism in determining the rules by which men should be 
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governed. The law embodies the story of a nation’s development 
through many centuries, and it cannot be dealt with’ as if it 
‘contained only the axioms and corollaries of a book of 
mathematics.” As the distinguished writer whom I have quoted 
tells us, we cannot, without the closest application of the 
historical method, comprehend. the genesis and evolution of the 
English Common Law. Its paradox is that in its beginnings 
the forms of action came befose the substance. It is in the 
history of English remedies that we have tostudy the growth 
of rights. I recall a notable sentence in one of Sir Henry 
Maine’s books. “So great,” he declares, “is the ascendency 
of the Law of Actions in the infancy of Courts of Justice, that 
substantive law has at first the look of being gradually secreted 
in the interstices of procedure,” Iwill add to his observation 
this : that all our reforms notwithstanding, the dead hands of the 
old forms of action still rest firmly upon us. In logic the sub- 
stantive conceptions ought of course to have preceded these 
forms. But the historical sequence has been different, for 
reasons with which every competent student of early English 
history is familiar. The phenomenon is no uncommon one. 
The time spirit and the spirıt of logical form do not always, 
in a world where the contingent is ever obtruding itself, travel 
hand in hand. The germs of substantive law were indeed 
present as potential forces from the beginning, but they did not 
grow into life until later on. And therefore forms of actions 
have thrust themselves forward with undue prominence. That 
is why the understanding of our law is, even for the practitioner 
of to-day, inseparable from knoweldge of its history. 

The History of Equity.—As with the Common Law, so it 
is with Equity. To know the principles of Equity is to know 
the history of the Courts in which it has been administered, and 
especially the history of the office which at present I chance 
myself to hold. Between law and equity there is no other true 
line of demarcation. The King was the fountain of justice. 
But to get justice at his” hands it was necessary first of all to 
obtain the king’s writ. As Bracton declared, non potest quis sine 
brevi agree. But the king could not personally look after the 
department where such writs were to be obtained. At the head 
of this, his Chancery, he therefore placed a Chancellor, usually a 
Bishop, but sometimes an Archbishop, and even a Cardinal, for 
in these days the Church had a grip which to a Lord Chancellor 
of the twentieth century is unfamiliar. At first the holder of 
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the office was not a Judge. But he was the keeper of the king’s 
conscience, and his business was to see that the King’s subjects 
had remedies when he considered that they had suffered wrongs. 
Consequently he began to invent new writs, and finally to develop 
remedies which were not confined by the rigid precedents of the 
Common Law. Thus he soon becamea Judge. When he found 
that he could not grant a Common Law writ he took to sum- 
moning people before him and, to searching their consciences. 
He enquired, for instance, as to trusts which they were said to 
have undertaken, and as the result of his enquiries rights and obli- 
gations unknown to the Common Law were born in his Court of 
Conscience. You see at a glance how susceptible such a practice 
was of development into a complete system of Equity. You 
would expect, moreover, to find that the ecclesiastical atmosphere 
in which my official predecessors lived would influence the forms 
in which they moulded their special system of jurisprudence. 
This did indeed happen but even inthose days the atmosphere was 
not merely ecclesiastical. For the Lord High Chancellor in the 
household of an early Euglish monarch was the King's domestic 
chaplain, and as, unlike his fellow-servants inthe household, the 
Lord High Steward and the Lord Great Chamberlain, he always 
possessed the, by no means common, advantage of being able to 
read and write, he acted as the king’s political secretary. He 
used, it seems, in early days to live in the palace, and he 
had a regular daily allowance. From one of the records it 
appears that his wages were five shillings, a simnel cake two 
seasoned sinnels, one sextary of clear wine, one sextary of 
household wine, one large wax candle, and forty small pieces 
of candle. In the time of Henry II. the modern treasury 
spirit appears to have begun to walk abroad, for in the 
records the allowance of five shillings appears as if subjected toa 
reduction, If he dined away from the palace, si extra domum 
comederit, and was thereby forced to provide extras, then indeed 
he got his five shillings. But if he dined at home, intra domum, 
he was not allowed more than three shillings and six pence, 
The advantage of his position was, however, that, living in the 
palace, he was always at the king’s ear. He kept the Great Seal 
through which all great acts of State were manifested. Indeed it 
was the custody of the Great Seal that made him Chancellor. 
Even to-day this is the constitutional usage. When I myself 
was made Lord Chancellor the appointment was effected, not 
by Letters Patent, nor by writing under the Sign Manual, 
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nor even by words spoken, but by the Sovereign making a simple 
delivery of the Great Seal into my hands while I knelt before 
him at Buckingham Palace in the presence of the Privy Council. 
The reign of Charles, I was the last of the ecclesiastical Chancellors 
The slight sketch of the earlier period which I have drawn 
shows that in these times there might well have developed 
a great divergence of Equity from the Common Law, under 
the influence of the Canon and Roman laws to which 
ecclesiastical Chancellors would naturally turn. Inthe old Courts 
of Equity it was natural that a different atmosphere from that of 
the Comman Law Courts should be breathed. But with the 
gradual drawing together of the:Courts of Law and Equity under 
lay Cnancellors the difference of atmosphere disappears, and we 
see the two systems becoming fused into one. 


Judge-made Law.—The moral of the whole story is the 
hopelessness of attempting to study Anglo-Saxon jurisprudence 
apart from the history of its growth and of the characters 
of the judges who created it. It is by no accident that among 
Anglo-Saxon lawyers the law does not assume the form of codes, 
but is largely judge-made. We have statutory codes for portions 
of the field which we have to cover. But those statutory codes 
come not at the beginning, but at the end. For the most part 
the law has already been made by those who practise it before 
the codes embody it. Such codes with us arrive only with the 
close of the day, after its heat and burden have been borne, and 
when the journey is already nearits end. I have spoken of a 
spirit and of traditions which have been apparent in English law. 
But they have made their influence felt elsewhere. My judicial 
colleagues in the province of Quebec administer a system which 
is partly embodied in a great modern code and partly depends 
on old French law of the period of Louis XIV. They apply, 
moreover, a good deal of the public and commercial law of 
England. The relation of the Code to these systems has given 
rise to some controversies. What I have gathered, however. 
when sitting in the Judicial Committee of the Privy Council, is 
that a spirit not very different from that of the English lawyers 
has prevailed in Quebec. The influence of the judges in mould- 
ing the law, and cf legal opinion in fashioning the shape which 
it should take, seem to me to have been hardly less apparent in 
Quebec than elsewhere in Canada. Indeed, the several sytems of 
our group of nations, however those systems have originated, 
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everywhere show a similar spirit and disclose the power of our 
lawyers in creating and developing the law as well as in changing 
it, a power which has been more exercised outside the legislature 
than within it. It is surely because the lawyers of the New 
World have an influence so potent and so easily wielded that 
they have been able to use it copiously in a wider field of public 
affairs than that of mere jurisprudence, It is very sriking to the 
observer to see how many of the names of those who have con- 
trelled the currents of public opinion in the United States and 
Canada alike have been the names of famous lawyers. I think 
this has been so partly because the tradition and spirit of the 
law were always what I have described and different from that 
on the continent of Europe. But it has also been so because, 
in consequence of that tradition and spirit, the vocation of the 
lawyer has not, as on the continent of Europe, been that of a 
segregated profession of interpreters ; but a vocation which has 
placed him at the very heart of affairs. Inthe United Kingdom 
this has happened in the same fashion, yet hardly to so great an 
extent, because there has been competition of other and powerful 
classes whose tradition has been to devote their llves to a 
Parliamentary career. But in the case of all three nations it is 
profoundly true that, as was said by the present President of the 
United States in 1910, in an address delivered to this very 
Association, " the country must find lawyers of the right sort 
and the old spirit to advise it, or it must tumble through a very 
chaos of blind experiment.” “It never,” he went on to add, 
“needed lawyers who are also statesmen more than it needs 
them now—needs them in its Courts, in its Legislatures, in its 
seats of executive authority—lawyers who can think inthe terms 
of society itself.” 

The Responsibility of Lawyers.—This at least is evident, 
that if you and I belong to a great calling, it is a calling in which 
we have a great responsibility. We can do much to influence 
opinion, and the history of our law and the character of our 
tradition render it easy for us to attain to that unity in habit of 
thought and sentiment which is the first condition of combined 
action. That is why I do not hesitate to speak to you as I am doing. 


The General Will.—And having said so much, I now 
submit to you my second point. The law has grown by develop- 
ment through the influence of the opinion of society guided by 
its skilled advisers. But the law forms only a small part of the 
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system of rules by which the conduct of the citizens of a state is 

regulated. Law, properly so called, whether civil or criminal, 
means essentially those rules of conduct which are expressly and, 

publicly laid down by the Sovereign will of the state, and are 

enforced by the sanction of compulsion. Law, however, imports 

something more thanthis. As I have already remarked, its full 

significance cannot be understood apart from the history and 
spirit of the nation whose law it is. Moreover, it has a real 

relation to the obligations even of conscience, as well as to some- 

thing -else which I shall presently refer to as the general will 

of society. In short, if its full significance is to be appreciated, 

larger conceptions than those of the mere lawyer are essential— 

conceptions which come to us from the moralist and the sociologist, 
and without which we cannot see fully how the genesis of law 

has come about. That is where writers like Bentham and Austin 
are deficient. One cannot read a great book like the " Æsprit des 

Lois ” without seeing that Montesquieu had a deeper insight than 
Bentham or Austin, and that he had already grasped a truth 

which, in Great Britain at all events, was to he forgotten for a time. 

Sittlichkeit.— Besides the rules and sanctions which belong 

to law and legality, there are other rules, with a different kind 

of sanction, which also influence conduct. I have spoken of 

conscience, and conscience, in the strict sense of the word, has its 
.own Court. But the tribunal of conscience is a private one, 
and its jurisdiction is limited to the individual whose conscience 
it is. The moral rules enjoined by the private conscience may be 
the very highest of all. But they are enforced only by an inward 
and private tribunal. Their sanction is subjective and not 
binding in the same way on all men. The very loftiness of ithe 
motive which makes a man love his neighbour more than himself, 
or sell all his goods in order that he may obey a great and inward 
call, renders that motive in the higest cases incapable of being 
made a rule of universal application in any positive form. And so 
it was that the foundation on which one of the greatest of 
modern moralists, Immanuel Kant, sought to base his ethical 
system, had to be revised by his successors. For it was found 
to reduce itself to- little more than a nagative and therefore 
barren obligation to act at all times from maxims fit for law 
‘universal, maxims which, because merely negative, turned out 
to be inadequate as guides through the field of daily conduct. 

In point of fact that field is covered, in the case of the citizen, 
only to a small extent by law and legality on the one hand, 
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and by the dictates of the individual conscience on the other. 
There is a more extensive system of guidance which regulates 
conduct and which differs from both in its character and sanction, 
It applies, like law, to all the members of a society alike, without 
distinction of persons. It resembles the morality of conscience 
in that it is enforced by no legal compulsion. In the English 
language we have no name for it, and this is unfortunate, for the 
lack of a distinctive name has occasioned confusion both of 
thought and of expression. German writers have, however, 
marked out the system to which I refer, and have given it the 
name of “Sittlichkeit.” In his book, Der Zweck im Recht, 
Rudolph von Jhering, a famous professor at Gottingen, with 
whose figure I was familiar when I was a student there nearly 
forty years ago, pointed out, in the part which he devoted 
to the subject of“ Sittlichkeit,” that it was the merit of the 
German language to have been the only one to find a really 
distinctive and scientific expression for it. “ Sittlichkeit”? 
is the system of habitual or customary conduct, ethical rather 
than legal, which embraces all those obligations of the citizen 
which it is ‘ bad form” or “not the thing ” to disregard. Indeed, 
regard for these obligations is frequently enjoined merely by the 
social penalty of being “cut” or looked on askance, And yet 
‘the system is so generally accepted, and is held in so high regard, 
‘that no one can venture to disregard it without in some way 
suffering at the hands of his neighbours for so doing. Ifa man 
maltreats his wife and children, or habitually jostles his fellow- 
citizen in the street, or does things flagrantly selfish or in bad 
taste, he is pretty sure to find himself in a minority and the 
worse off in the end. Not only does it not pay to do these things, 
‘but the decent man does not wish to do them. A feeling 
analogous to what arises from the dictates of his more private 
: and individual conscience restrains him. He finds himself so 
restrained in the ordinary affairs of daily life. But he is guided 
in his conduct by no mere inward feeling, as in the case of 
conscience. Conscience and, for that matter, law overlap parts 
- of the sphere of social obligation about which I am speaking. 
“A rule of conduct may, indeed, appear in more than one sphere, 
“and may consequently have a two-fold sanction. But the guide 
-to which the citizen mostly looks is just the standard recognised 
“by the community, a community made up mainly of those 
t fellow-citizens whose good opinion he respects and desires to 
: have,- He has everywhere round him an object-lesson in. the 
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conduct of decent people towards each other and towards the 
community to which they belong. Without such conduct 
and the restraints which it imposes there could be no tolerable 
social life, and real freedom from interference would not be 
enjoyed. It is the instinctive sense of what to do and what not 
to doin daily life and behaviour that is the source of liberty 
and ease. And it is this instinctive sense of obligation that 
is the chief foundation of society. ,Its reality takes objective shape, 
and displays itself in family life and in our other civic and social 
institutions. It is not limited to any one form, and it is capable 
of manifesting itself in new forms and of developing and changing 
old forms. Indeed the civic community is more than a political 
fabric. It includes all the social institutions in and by which the 
individual life is influenced—such as are the family, the school, the 
church, the legislature, and the executive. None of these can 
subsist in isolation from the rest: together they and other institu- 
tions of the kind form a single organic whole, the whole which 
is known as the Nation. The spirit and habit of life which this 
organic entirety inspires and compels are what, for my present 
purpose, I mean by “ Sittlichkeit.” " Sitte” is the German for 
custom, and “Situlichkeit”’ implies custom and a habit of mind 
and action. It also implies a little more, Fichte defines itin words 
which are worth quoting, and which I will put into English: 
“ What, to begin with,” he says, “does ‘ Sitte” signify, and in 
what sense do we use the word? It means for us, and means in 
very accurate reference we make to it, those principles of conduct 
which regulate people in their relations to each other, and which 
have become matter of habit and second nature at the stage of 
culture reached, and of which, therefore, we are not explicitly 
conscious. Principles, we call them, because we do not refer 
to the sort of conduct that is casual or is determined on casual 
grounds, but to the hidden and uniform ground of action which 
we assume to be present in the man whose action is not deflected 
and from which we can pretty certainly predict what he will do, 
Principles, we say, which have become a second nature and of 
which we are not explicitly conscious. We thus exclude all 
impulses and motives based, on free individual choice,the inward 
aspect of ‘ Sittlichkeit,’ that is to say morality, and also the out- 
ward side or law, alike. For what a man has first to reflect over 
and then freely to resolve is not for him a habit in conduct ; and 
in so far as habit in conduct is associated with a particular age, it 
is regarded as the unconscious instrument of the Time Spirit,” 
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"The system of ethical habit in a community -is of a 
“dominating character, for the decision and influence of the whole 
“community is embodied in that social habit. Because such 
“conduct is systematic and covers the whole of the field of society, 

the individual willis closely related by it to the will and spirit 
‘of the community. And out of this relation arises the power 
“of adequately controlling the conduct of the individual. If this 
' power fails or becomes weak* the community degenerates and 
‘may fall to pieces. Different nations excel in their “ Sittlichkeit ” 
‘in different fashions. The spirit of the community and its ideals 
may vary greatly. There may be a low level of “ Sittlichkeit ”; 
and we have the spectacle of nations which have even 
degenerated in this respect. It may possibly conflict with law 
‘and morality, as in the case of the duel. But when its level 
‘is high in a nation we admire the system, for we see it not only 
guiding a people and binding them together for national effort, 
‘but affording the most real freedom of thought and action for 
those who in daily life habitually act in harmony with the 
General Will. 

The Influence of Sittlichkeit.—Thus we have in the case 
of a community, be it the city or be it the state, an illustration 
ofa sanction which is sufficient to compel observance of a rule 
‘without any question of the application of force. This kind of 

sanction may be of a highly compelling quality, and it often 
extends so far as to make the individual prefer the good of the 
‘community to his own. The development of many of our social 
‘institutions, of our hospitals, of our universities, and of other 
establishments of the kind, shows the extent to which it reaches and 
‘Is powerful, But it has yet higher forms in which it approaches 
‘very nearly to thé level of the obligation of conscience, although 
itis distinct from that from of obligation. I will try to make 
“clear what I mean by illustrations. A man may be impelled to 
‘action ofa high order by his sense of unity with the society to 
“which he belongs, action of which, from the civic standpoint, 
“all approve. What he does in such a case is natural to him, and 
“is ‘done without ‘thought of reward or punishment ; but it has 
‘reference to standards of conduct set up by society and accepted 
` just because society has set them up. There isa poem by the 
“late Sir Alfred Lyall which exemplifies the high level that may 
‘be reached in such conduct. The poem is called Theology in 
“ Extremis, and it describes the feelings of an Englishman who 
had been taken prisoner by Mahometan rebels in the’ Indian 
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Mutiny. He is face to face with a cruel death,- They offer him 
‘his life if he will repeat something from the Koran. If he 
complies, no one is one is likely ever to hear of it, and he will be 
free to return to England and to the woman he loves. Moreover, 
and here is the real point, he is not a believer in Christianity, 
so that it is no question of denying his Saviour. What ought 
he to do? Deliverance is easy, and the relief and advantage 
‘would be unspeakably great. Bat he does not really hesitate, 
and every shadow of doubt disappears when he hears his fellow- 
prisoner, a half-caste, pattering eagerly the words demanded. 
-He himself has no hope of heaven and he loves life— 

Yet for the honour of English race 

May I not live or endure disgrace. j 

Ay, but the word if I could have said it, ‘ 

I by no terrors of hell perplext. 


: Hard to be silent and have no credit i 
i From man in this world, or reward in the next ; ‘ 
t None to bear witness and reckon the cost 7 


Ofthe name that is saved by the life that is lost. 
I must begone to the crowd untold 
Of men by the cause which they served unknown; ! 
Who moulder in myriad graves of old; ` 
Never a story and never a stone 
Tells of the martyrs who die like me 
Just for the pride of the old countree. 
Iwill take another example, this time from the literature’ of 
‘ancient Greece. In one of the shortest but not least impressive 
of his Dialogues, the " Crito,” Plato tells us of the character of 
-Socrates, not as a philosopher, but as a good citizen. He has 
-been unjustly condemned by the Athenians as an enemy to the 
good of the state. Crito comes to him in prison to persuade 
him to escape. He urges on him many arguments, his duty 
‘to his children included. But Socrates refuses, He chooses to 
follow, not what any one in the crowd might do, but the example 
which the ideal citizen should set. It would bea breach of his 
-duty to fly from the judgment duly passed in the Athens to 
which he belongs, even though he thinks the decree should have 
“been different. For it is the decree of the established justice of 
“his City State. He will not “play truant.” He hears the words, 
“Listen, Socrates, to us who have brought you up”;.and in 
“reply: he refuses to go away, in these final sentences: “This is 
the voice which I seem to hear murmuring in my ears, like thh 
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found of the flute in the ears of the;mystic ; that voice, I say, 
ig murmuring in my ears, and prevents me from hearing any 
other, And I know that anything more which you may say 
will be vain,” 

Why do men of this stamp act so, it may be when leading 
the battle line, it may be at critical moments of quite other 
kinds? It is, J think, because they are more than mere 
individuals. Individual they are, but completely real, even 
as individual, only in their relation to organic and social wholes 
in which they are members, such as the family, the city, the state. 
There is in every truly organised community a Common Will 
which is, willed by those who compose that community, and 
who in so willing are more than isolated men and women. 
It is not, indeed, as unrelated atorns that they have lived. They 
have grown, from the receptive days of childhood up to maturity, 
in an atmosphere of example and general custom, and their lives 
have widened out from one little world to other and higher 
worlds, so that, through occupying successive stations in life, 
more and more come to make their own the life of the social 
whole in which they move and have their being. They cannot 
mark off or define their own individualities without reference to 
the individualities of others. And so they unconsciously find 
themselves as in truth pulse-beats of the whole system, and them- 
selves the whole system. It is real in them and they in it. They 
are real only because they are social, Tne notion that the indivi- 
dual is the highest from of reality, and that the relationship of 
individuals is one of mere contract, the notion of Hobbes and of 
Bentham and-of Austin, turns out to be quite inadequate. Even 
of an every-day contract, that of marriage, it has been well said 
that it is a contract to pass out of the sphere of contract, and that 
it is possible only because the contracting parties are already 
‘beyond and above that sphere. As a modern writer, F, H. Bradley 
‘of Oxord, to whose investigations in these regions we owe 
‘much, has finely said (1); ‘' Tne moral organism is nota mere 
animal organism. Inthe latter the member is not aware of itself 
‘as such, while in the former it knows itself, and therefore knows 
“the whole in itself. The narrow external function of the man is 
not the whole man. He has a life which we cannot see with our 
yes, and there is no duty so mean that it is not the realisation 
‘of this,.and knowable as such. What counts is not the visible 
uter work so much as the spirit in which it is done. The 
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breadth of my life is not measured by the multitude of my 
pursuits, nor the space I take up amongst other men ; but by the 
fulness of the whole life which I know as mine, It is true that 
less now depends on each of us as this or that man} it is not 
true that our individuality is therefore lessened, that therefore 
we have less in us.” a 
The General Will.—There is, according to this view, a General 
Will with which the will of the good citizen isin accord, He feels 
that he would despise himself were his private will not in harmony 
with it. The notion of the reality of such a willis no new one, 
It is as old as the Greeks, for whom the moral order and the city 
state were closely related ; and we find it in modern books in 
which we do not look for it. Jean Jacques Rousseau is probably, 
best known to the world by the famous words in which he begins 
the first chapter of the Soctal Contract: ‘ Man is born free, and 
everywhere he is in chains, Those who think themselves to be 
the masters of others cease not to be greater slaves than the people 
they govern.” He goes on in the next paragraph to tell us that - 
if he were only to consider force and the effects of it, he would 
say that ifa nation was constrained to obey and did obey, it did 
well, but that whenever it could throw off its yoke and did throw 
it off, it acted better. His words, written in 1762, became a 
text for the pioneers of the French Revolution. But they would 
have done well to read further into the book. As Rousseau goes 
on we find a different conception. He passes from considering 
the fiction of Social Contract to a discussion of the power over 
the.individual of the General Will, by virtue of which a people 
becomes a people. This General Will, the Volontè Générale, he 
distinguishes from the Volontè de Tous, which isa mere numeri- 
cal sum of individual wills. These particular wills do not rise 
above themselves. The General Will, on the other hand, repre- 
sents what is greater than the individual volition of those who 
compose the society of which it is the will. On occasions this 
higher willis more apparent than at other times. But it may, if 
there is social slackness, be difficult to distinguish from a mere 
aggregate of voices, from the will of a mob. What is interesting 
is that Rousseau, so often associated with doctrine of quite 
another kind, should finally recognise the bond of a General Will 
‘as what really holds the community together. For him, as for 
those who have had a yet clearer grasp of the principle; ih. 
willing the General Will we not only realise our true selves but 
Tise ‘above -our ordinary habit of mind. We i#fiay” Yeach. 
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heights which we could not reach, or which at all events 
most of us could not reach, in isolation. There are few 
observers who have not been impressed with the wonderful unity 
and concentration of purpose which an entire nation may display 
above all, in a period of crisis. We see it in time of war, when. 
a nation is fighting for its life or for agreat cause. We have seen, 
it in Japan, and we have seen it still more recently even among 
the peoples of the Balkan Peninsula. We have marvelled at the 
illustrations with which history abounds of the General Will 
rising to heights of which but few of the individual citizens in 
whom it is embodied have ever before been conscious even in 
their dreams. 

. The Evolution of the General Will—tIn his life of 
Themistocles Plutarch tells us how even in time of peace the 
leader of the Athenian people could fashion them into an 
undivided community and inspire them to rise above themselves. 
It was before the Persians had actually threatened to invade Attika 
that Themistocles foresaw what would come. Greece could not 
raise armies comparable in numbers to those of the Persian Kings. 
But he told his people that the oracle had spoken thus: “When 
all things else are taken within the boundary of Cecrops and 
the covert of divine Cithz-on, Zeus grants to Athena that 
the wall of wood alone shall remain uncaptured, which shall 
help thee and thy children.” The Athenian citizens were 
accustomed in each year to divide among themselves the 
revenue of their silver mines at Laurium. Themistocles had the 
daring, so Plutarch tells us, to come forward and boldly propose 
that the usual distribution should cease, and that they should 
let him spend the money for them in building a hundred ships, 
The citizens rose to his lead, the ships were built, and with them 
the Greeks were able at a later date to win against Xerxes the 
great sea-fight at Salamis, and to defeat an invasion by the hosts 
of Persia which, had it succeeded, might have changed the 
.course of modern as well as ancient history. By such leadership 
it is that a common ideal can be made to penetrate the soul of 
a people, and to take complete possession of it. The ideal may 
be very high, or it may be of so ordinary a kind that we are 
not conscious of it without the effort of reflection. But when 
it is there it influefces and guides daily conduct. Such 
idealism passes beyond the sphere of law, which provides 
only what is necessary for mutual protection and liberty of just 
action, It falls short, on the other hand, in quality of the 
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dictates of what Kant called the Categorical Imperative that rules 
the private and individual conscience, but that alone, an 
Imperative which therefore gives insufficient guidance for ordi- 
nary and daily social life. Yet the ideal of which I speak is not 
the less binding ; and it is recognised as so binding that the 
conduct of all good men conforms to it. 

The Higher Nationality.—Thus we find within the single 
state the evidence of a sanction which is less than legal but 
more than merely moral, and which is sufficient, in the vast 
majority of the events of daily life, to secure observance of 
general standards of conduct without any question of resort to 
force. If this isso within a nation, can it be so as between 
nations ? This brings me at once to my third point. Can nations 
form a group or community among themselves within which a 
habit of looking to common ideals may grow up sufficiently strong 
to develop a General Will, and to make the binding power of 
these ideals a reliable sanction for their obligations to each other ? 
There is, I think, nothing in the real nature of nationality that 
precludes such a possibility. A famous student of history has 
bequeathed to us a definition of nationality which is worth 
attention: I refer to Ernest Renan, of whom George Meredith 
once said to me—while the great French critic was still living— 
that there was more in his head than in any other head in 
Europe. Renan tells us that “man is enslaved neither by his 
race, nor by his language, nor by his religion, nor by the course 
of rivers, nor by the direction of mountain ranges, A great 
aggregation of men, sane of mind and warm of heart, creates a 
moral consciousness which is called a nation.” Another acute 
critic of life, Matthew Arnold, citing one still greater than 
himself, draws what is in effect a deduction from the same pro- 
position. “ Let us,” he says, (1) ‘ conceive of the whole group of 
civilised nations as being, for intellectual and spiritual purposes, 
one great confederation, bound to a joint action and working 
towards a common result; a confederation whose members 
have a due knowledge both of the past, out of which they all pro- 
ceed, and of each other. This was the ideal of Goethe and 
it is an ideal which will impose itself upon the thoughts of 
our modern societies more and more.” But while I admire the 
faith of Renan and Arnold and Goethe in what they all three 
believed to be the future of humanity, there is a long road yet to 
be travelled before what they hoped for can be fully accom- 

(1) Preface to the poems of Wordsworth. 
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plished. Grotius concludes his great book on War and Peace 
with a noble prayer: ‘May God write,” he said, ‘ these lessons— 
He Who alone can—on the hearts of all those who have the 
affairs of Christendom in their hands. And may He give to 
those persons a mind fitted to understand and to respect rights, 
human and divine, and lead them to recollect always that the 
ministration committed to them is no less than this, that they 
are the Governors of Man, a creature most dear to God.” The 
prayer of Grotius has not yet been fulfilled, nor do recent events 
point to the fulfilment as being near. The world is probably a 
long way off from the abolition of armaments and the peril of 
war. For habits of mind which can be sufficiently strong with a 
single people can hardly be as strong between nations. There 
does not exist the same extent of common interest, of common 
purpose, and of common tradition. And yet the tendency, even as 
between nations that stand in no special relation to each other, 
to develop such a habit of mind is in our time becoming recogni- 
sable. There are signs that the best people in the best nations 
are ceasing to wish to live in a world of mere claims, and to 
proclaim on every occasion. ‘Our country, right or wrong.” 
There is growing up a disposition to believe that it is good, not 
only for all men but for all nations, to consider their neighbours’ 
point of view as well as their own. There is apparent at least a 
tendency to seek for a higher standard of ideals in international 
relations. The barbarism which once looked to conquest and the 
waging of successful war as the main object of statesmanship, 
seems as though it were passing away. There have been estab- 
lished rules of International Law which already govern the 
conduct of war itself, and are generally observed as binding by 
all civilised people, with the result that the cruelties of war 
have been lessened. If practice falls short of theory, at least 
there is to-day little effective challenge of the broad principle 
that a nation has as regards its neighbours duties as well as rights, 
It is this spirit that may develop as time goes on into a full 
international “ Sittlichkeit.” But such development is certainly 
still easier and more hopeful ia the case of nations with some 
special relation, than it is Within a mere aggregate of nations. 
At times a common interest among nations with special relations 
of the kind I am thinking of gives birth to a social habit of 
thought and action which in the end crystallises into a treaty— 
a treaty which in its turn stimulates the process that gave it 
birth, We see this in the case of Germany and Austria, and in 
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that of France and Russia. Sometimes a friendly relationship 
grows up without crystallising into a general treaty. Such has 
been the case between my own country and France. We have 
no Convention excepting one confined to the settlement of old 
controversies over specific subjects, a Convention which has 
nothing to do with war. None the less, since in that Conven- 
tion there was embodied the testirfiony of willingness to give as 
well as to take, and to be mutually understanding and helpful, 
there has arisen between France® and England a new kind of 
feeling which forms a realtie. It is still young, and it may 
stand still or diminish; but equally well it may advance and 
grow, and it is earnestly to be hoped that it will do so. 


International General Will.—Recent events in Europe 
and the way in which the Great Powers have worked together 
to preserve the peace of Europe, as if forming one community, 
point to the ethical possibilities of the group system as deserving 
of close study by both statesmen and students. The “Sittlich- 
kiet?” which can develop itself between the peoples of even 
a loosely connected group seems to promise a sanction for Inter- 
national Obligation which has not hitherto, so far as I know, 
attracted attention in connection with International Law. But 
if the group system deserves attention in the cases referred to, 
how much more does it call for attention in another and far more 
striking case | 

In the year which is approaching, a century will have passed 
since the United States and the people of Canada and Great 
Britain terminated a great war by the Peace of Ghent. Oa both 
sides the combatants felt that war to be unnatural and one that 
should never have commenced. And now we have lived for 
nearly a hundred years, not only in peace, but also, I think, in 
process uf coming to a deepening and yet more complete under- 
standing of each other, andto the possession of common ends 
and ideals—ends and ideals which are natural to the Anglo- 
Saxon group, and to that group alone. It seems to me that 
within our community there is growing an ethical feeling which 
has something approaching tothe binding quality of which I 
have been speaking. Men may violate the obligations which 
that feeling suggests, but by a vast number of our respective 
citizens it would not be accounted decent todoso. For the 
nations in such a group as ours to violate these obligations would 
be as if respectable neighbours should fall to blows because of a 
difference of opinion. We may disagree on specific points, and 
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we probably shall, but the differences should be settled in the 
Spirit and in the manner in which citizens usually settle their 
differences. The new attitude which is growing up has changed 
many things, and made much that once happened no longer 
likely to recur. I am concerned when I come across things that 
were written about America by British novelists only fifty years 
ago, and I doubt not that thefe are some things in the American 
literature of days gone past which many here would wish to have 
been without. But now that sort of writing is happily over, 
and we are realising more and more the significance of our joint 
tradition and of the common interests which are ours. Itisa 
splendid example to the world that Canada and the United States 
should have nearly four thousand miles of frontier practically 
unfortified. As an ex-War Minister, who knows what a saving in 
unproductive expenditure this means, I fervently hope that it 
may never be otherwise. But it is not merely in external results 
that the pursuit of a growing common ideal shows itself when 
such an ideal is really in men’s minds. It transforms the spirit 
in which we regard each other, and it gives us faith in each other— 

Why, what but faith, do we abhor 

And idolise each other for— 

Faith in our evil or our good, 

Which is or is not understood 

Aright by those we love or those 

We hate, thence call our friends or foes. 


The Contribution of Lawyers.—I! think that for the future 
of the relations between the United States on the one hand and 
Canada and Great Britain on the other, those who are assembled 
in this great meeting have their own special responsibility. We 
who are the lawyers of the New world and of the old mother 
country possess, as I have said to you, a tradition which is dis- 
tinctive and peculiarly our own. We have been taught to look 
on our system of justice, not as something that waits to be 
embodied in abstract codes before it can be said to exist, but as 
what we ourselves are progressively and co-operatively evolving. 
And our power of influence is not confined to the securing of 
Municipal justice. We play a large part in public affairs, and we 
influence our fellow-men in questions which go far beyond the 
province of the law, and which extend in the relations of society 
to that “Sittlichkeit ” of which I have spoken. In this reason 
we exert much control. If, then, there is to grow up among 
the nations of our group, and between that group and the 
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rest of civilisation, a yet further development of “ Sittlichkeit,” 
has not our profession special opportunities of influencing 
opinion, which are coupled with a deep responsibility? To me, 
when I look to the history of our calling in the three 
countries, it seems that the answer to this question requires no 
argument and admits of no controversy. It is our very habit of 
regarding the law and the wider rules of conduct which lie 
beyond the law as something to be moulded afresh as society 
develops, and to be moulded bestrif we co-operate steadily, that 
gives us an influence perhaps greater than is strictly ours, an 
influence which may in affairs of the state be potently exercised 
for good or for evil. This, then, is why, as a lawyer speaking © 
to lawyers, I have a strong sense of responsibility in being present 
here to-day, and why I believe that many of you share my feeling. 
A movement is in progress which we, by the character of our 
calling as judges and as advocates, have special opportunities to 
further. The sphere of our action has its limits, but at least it is 
given to us as a body to be the counsellors of our fellow-citizens 
in public and in private life alike. I have before my mind the 
words which I have already quoted of the present President of 
the United States, when he spoke of “lawyers who can think in 
the terms of society itself.” And I believe that if, in the 
language of yet another President, in the famous words of 
Lincoln, we as a body in our minds and hearts “ highly rosolve”’ 
to work for the general recognition by society of the binding 
character of international duties and rights as they arise within 
the Anglo-Saxon group, we shall not resolve in vain. A mere 
common desire may seem an intangible instrument, and yet, 
intangible as it is, it may be enough to form the beginning o 
what in the end will make the whole difference. Ideas have 
hands and feet, and the ideas of a Congress such as this may 
affect public opinion deeply. It is easy to fail to realise how 
much an occasion like the assemblage in Montreal of the 
American Bar Association, on the eve of a great international 
centenary, can be made to mean, and it is easy to let such an 
occasion pass with a too timid modesty. Should we let it pase 
now, I think a real opportunity for doing good will just hereby 
have been missed by you and me. We need say nothing ; we 
need pass no cut and dried resolution, Itis the spirit and not 
the letter that is the one thing needful. 

I do not apologise for having trespassed on the time and 
attention of this remarkable meeting for so long, or for urging 
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what may seem to belong more to ethics than to law. We are 
bound to search after fresh principles if we desire to find 
firm foundations for a progressive practical life. It is the 
absence of a clear conception of principle that occasions some at 
least of the obscurities and perplexities that beset us in the 
giving of counsel and in following it. Onthe other hand, it is 
futile to delay, action until* reflection has cleared up all our 
‘difficulties. If we would learn to swim, we must first enter the 
water. We must not refuse to begin our journey until the whole 
of the road we may have to travel lies mapped out before us. A 
great thinker declared that it is not Philosophy which first gives 
us the truth that lies to hand around us, and that mankind has 
not to wait for Philosophy in order to be conscious of this truth, 
Plain John Locke put the same thing in more homely words 
when he said that “God has not been so sparing to men to make 
them two-legged creatures, and left it to Aristotle to make them 
rational.” Yet the reflective spirit does help, not by furnishing 
-us with dogmas or final conclusions, or even with lines of action 
that are always definite, but by the insight which it gives, an 
insight that develops in us what Plato called the "synoptic 
mind,” the mind that enables us to see things steadily as well as 
to..see them whole. And now I have expressed what I had in 
my mind. Your welcome to me has been indeed a generous one, 
and I shall carry the memory of it back over the Atlantic. But 
the occasion has seemed to me significant of something beyond 
even its splendid hospitality. I have interpreted it, and I think 
not wrongly, as the symbol of a desire that extends beyond the 
limits of this assemblage. I mean the desire that we should 
steadily direct our thoughts to how we can draw into closest 
harmony the nations of a race in which all of us have a common 
pride. If that te now a far-spread inclination, then indeed may 
the people of three great countries say to Jerusalem, “ Thou 


shalt be built,” and to the Temple, Thy foundation shall be 
laid,” 
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NOTES ON CASES. 


Debenture-holders—Appotniment of a Receiver— F eoparady. 


This case shows that the Court will allow the holders of 
what is known as a "floating debenture” to intervene by the 
appointment of a receiver, if theis security is in “jeopardy,” 
even though the security has not become enforceable under the 
provisions of the debentures or of the trust-deed by which they 
may be protected. The case was held to fall within the principle 
of “ jeopardy,” where the only asset in the hands of the company 
was the reserve-fund, which the share-holders proposed to divide 
amongst themselves, and it was admitted that the company 
would have to cease to carry on business and would be no 
longer a going concern. The mere fact that the security of 
the debenture-holders is very inadequate, would not, however, 
without more, justify the intervention of the Court. See dn re 
New York Taxicab Co. (1), where the application for a receiver 
was refused, there being no evidence that there was any risk 
of the assets being seized by the creditors, or that the company 
might not continue its business and be prosperous again. 


Surt to compel delivery of title-deeds, if a sutt “for land or other 
immovable property ”?—Letters Patent (amended) of 
Bombay High Court, clause 12. 


A suit, merely asking for the delivering up of title deeds, 
without a prayer for declaration of title and recovery of 
possession, would be nevertheless a suit “for land or other 
immovable property” within the meaning of clause 12 of 
the amended Letters Patent of the Bombay High Court, so 
that if the properties are situate outside the ordinary original 
civil jurisdiction of the Court, the suit would be without juris- 
diction. The meaning of the words “suits for land or other 
immovable property” in clause 12 or the corresponding clause 
of the Letters Patent of other High Courts has been the 
subject of discussion in numerous cases, which are not all 
easy to reconcile. But the balance of authority seems to be 
in favour of the view laid down by Sir Lawrence Jenkins in 
Vaghojt v. Camajt (2); vig. that the words in question are not 
to be restricted only to suits for recovery of land. Amongst 
other cases on the point, reference may be made to Delhi and 


(1) (1918) 1 Ob, 1, (2) (1904) I, L, B, 29 Bom 249. 
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1913, 
[1913] 2 Oh, 588, 


In re Tilt Cove 
Copper Oo., Ltd. 


Nectile J, 


y 


1912, 


—— ee 


I. L R, 87 Bom. 494. 
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London Bank v. Wordte}(1); Hara Lall v. Nitambini (2), Ebrahim 
v, Provas (3) and Nalum v. Krishnasawmy (4). l 


(1) (1876) 1. L. R. 1 Cal 249 (263). (9) (1908) I. L. B, 86 Cal, 59. 
(2) (1901) I. D, R, 29 Cal, B16. (4) (19081 I, L, B, 27 Mad. 157 (161). 


REVIEWS. 


The Indian Decisions, New Series, Calcutta Vols. V & 
VI, Allahabad Vol. IX, Madras Vol. III.—Tss Law PRINTING 
House, MADRAS, 1913.~—The Law Printing House, Madras, is 
proceeding with the republication of the Indian Law Reports 
with a rapidity unknown in the annals of legal publication in this 
country. Atthe same time the excellence of the successive 
volumes remains unaffected; they are singularly free from 
typographical errors, while the print, paper and binding leave 
nothing to be desired. The volumes now before us comprise 
volumes X to XIII of the Calcutta Series, XIX to XXII of the 
Allahabad Series and VIII to X of the Madras Series. We 
congratulate the publishers on the success which is attending this 
great undertaking. 


Leading Cases in Equity, by W. H. H. KELKE, M.A., 3RD 
EDITION, SWEET AND MAXWELL, LONDON, 1913, PRICE 6s.—The 
meritsjof this work as an epitome are well-known, and need not 
be dilated upon. It is the best hand-book we have seen to 
Modern Leading Cases in Equity and is invaluable, if used, as a 
guide to the authorities; it is not intended to supersede the 
original authorities, and it would be an abuse to use it for such 
purpose. Jn the present edition the value of the book has been 
enhanced by addition of references to recent cases, and all 
references rendered unnecessary thereby have been omitted. 


- 
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THE ANNALS OF THE BENGAL BAB (continued.) 


It was for sometime doubted whether the Advocate-General 
was the Officer of the Company or the Crown and it was held 
that for the purpose of charity informations he represented the 
Crown (1). 


The first Advocate-General of the East India Company 
(Day) on his appointment, was knighted by His Majesty King 
George [II in the Michaelmas Term and the night Day was 
Knighted His Majesty addressing Lady Day remarked “I have 
made Lady Day in Michaelmas.” 


Sir Francis W. Macnaghten Bart. was enrolled as an 
Advocate of the Supreme Court at Fort William in 1791 and 
subsequently became the Advocate-General. In 1807 he was 
appointed to be a Puisne Judge in Madras and nine years later 
was transferred to Calcutta. He acted as the Chief Justice in 1823 
and 1824. 


Sir William Burroughs was enrolled as an Advocate of the 
Supreme Court on November 10, 1789 and was shortly afterwards 
appointed the Advocate-General. Then he succeeded Sir 
Henry Russell as a Puisne Judge. Ofall the names mentioned 
before, the most important is that of Longueville Clarke. He 
was enrolled as an Advocate of the Supreme Court in 1823 and 
left the country in 1862. His edition of the Rules and Orders 
of the Supreme Court of Fudtcature at Fort William in Bengal 
is the first publication of Supreme Court decisions and he may 
be called the father of Indian Law Reporting. Second edition of 
this book was published in 1829. In his preface to that edition 
Longueville Clarke points out how the number of Rules of the 
Supreme Court increased in his time: ‘In the last four years 
40 new rules have been passed, while for fifty-one years, 
preceding, only 62 were made. So rapid an increase’ of the 
rules of the Court may give some idea of its former state, when 
its practice was guided much more by the ges non Scripiae 
than the Æges scriptae’) So in 1828 there were only 102 
Rules of the Supreme Court and now the Original Side of the 


- (1) See Coryton’s Report p. 69. 
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High Court, the successor of the old Supreme Court has nearly 
goo rules in Belchambers Axles and Qrders and the present 
Registrar of the Original Side has threatened us with a still 
bigger book on the subject. 

Then about reporting the cases he says “It was under 
these circumstances that I undertook to superintend the 
publication of the new edition of the Rules and Orders, and it was 
then that I perceived how useful it might be, if I added to it 
all the decisions which I could collect -on points of practice. 
Sir Francis Macnaghten strongly recommended me to adopt the 
plan, and kindly furnished me with several notes which hé had 
taken himself, and these I have printed from his manuscript, 
and attached his name tothem. My friends Mr. Fergusson and 
Mr. Tarton also supplied me with some others, and the rest 
are notes of cases in which I am engaged as counsel.” Thus we 
see how the materials for reports of cases decided by the Supreme 
Court were gathered and how the first Law Report of the Supreme 
Court decisions was published in Calcutta by an Advocate of the 
Supreme Court. I say Report of the Supreme Court case 
because the Government did previously to the establishment of 
High Courts, publish and distribute reports of the decisions 
of the Sadar Dewant Adalat and many of those reports are 
exceedingly well done. “In England the matter has gone very 
much at haphazard. In earlier times no reports could be 
published, except such as were approved by the Judges. 
Afterwards it got to be considered that there was some magic 
in reports published by a Barrister, and the principle was 
accepted, indeed, is said to have been openly enunciated by a 
‘Judge of great eminence, that ' every gentleman at the Bar is 
entitled to report a case, and to have it cited as authority as 
reported by him.’ At the same time, it has been considered 
that the excellence of reports may be subjected to a commercial 
test, like that of wine or piece goods, and that those which sell 
best are best. " Before the passing of the Indian Law Reports 
Act (XVIII of 1875) Law Reports were published by any body 
and in any way to be scattered broadcast about the Court. The 
result was that those reports were of very different degrees of 
-merit. To remedy the evil the Law Reports Act of 1875 was 
passed, When clarke published his Reports Law reporting 
“was not considered as a branch of legislation” (2). 


TO ee Mr, Acharyya's Jugore Law Lectures on codification in British India 
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The example of Longueville Clarke was followed by Norton, 
Montriou, Hyde, coryton, Marshall, Bourke and others, Clarke's 
Notes of Decisions of the Court are notes of decisions on points 
of practice, and it was not till 1841 that Morton published’ his 
Reports containing some of the cases on Hindu Law decided 
by the Supreme Court. ‘Had the more important of the cases 
scattered through the Note books of Sir Robert Chambers and 
Mr. Justice Hyde, been published fifty years ago, much contrariety 
of judgment would probably have been avoided.” Longueville 
Clarke was one of the original members of the Bar Library 
of which he was the Secretary for years. After the foundation of 
the Bar Library he was elected as its Secretary ; but for some 
reason or other he resigned his membership, then he was 
requested by other numbers to reconsider his decision, byt he 

-did not rejoin the Library for some years. Then he came back 
and became the Secretary again and was so till 1862 when he lef 
the country and he was succeeded by Mr. Bell. Clarke’s eee 
was not confined within the precincts of the Supreme Court. He 
was a member of the Committee appointed by the Government to 
consider the question whether English should be taught in the 
Schools in Bengal. He was not in favour of English education 
but advocated the Higher education in Sanskrit. Prinsep and 
Duff were also on that Committee. Clarke differed from Duff who 
was a strong advocate of English education. Oa one occasion after 
a meeting of the Committee Clarke challenged Duff to a duel. 


Clarke also appeared on the same platform with Prosonno 
Kumar Tagore at Town Hall meetings. 


He presided at the Free Press Dinner given to Lord 
Metcalfe at the Town Hall of Calcutta, In fact he was a 
distinguished advocate whose name appeared at the head of 
every public movement of the day from the Ice House and the 
Metcalfe Hall, to the education Commission of which Macaulay 
was the guiding spirit (3). 

Of those who were enrolled as Advocates of the Supreme 
Court at Calcutta after the year 1827 the following names may 
be familiar to our readers, 

l. Thomas Charles Morton -—Enrolled on October, 9t 1°87, He wag 

the editor of the well-known Report " The decisions of the Supreme 
Court of Judioature at Fort William in Bengal,” 


(8) Cotton’s Oalowtia Old and New p, 184, . 

Lives of this and other eminent members of the Bar, together with those of 
ae mega of the other branches of the profession will appear at the end 
Qi Lae ar | 
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Lawrence Pest.—Oame out as the Advozate General in 1841, ‘enrolled 
as an Advocate on March, 5, 1841, He became a puisne Judge 
and five years later became the Ohbfef Justice, 

William Austin Montriou.—Editor of Morton’s decesions ; enrolled 
on January, 7, 1843. 

William Theobald. Oompiler of the Acts of the Legislative Council 
of India, Enrolled on January, 17, 1848. Theobald’s edition was . 
acceptable to the people because of its cheap price compared with 
the Governinent edition, ga will as its Abstract and Indices, 

W. Ritchie.Sometimea Advocate General of Bengal, Enrolled on 

‘March, 25, 1848. 

J. WV. Oolvile,—Enrolled on March, 80, 1846. Then became the 
Ohief Justice of the Supreme Oonrt at Calcutta, Afterwards when 
he returned to England he became one of the Assessors of the 

, Judicial Committee of the Privy Counoil. 


William Maopherson .. Enrolled on January, 18, 1847, 
Richard V. Doyen oe de si „ July, 2, 1852. 
Walter Morgan, Afterwards one of the i : 
Judges of the High Court at Oaloutta ‘i y July, 2, 1862. 
Charles 8. Hogg Sees ia » n July 2, 1852. 
J. Graham. For sometimes the Advo- ; 
cate General of Bengal, » 5 October 20, 1854. 
James William Money ..,, a 54 „ January, 16, 1855, 


Gregory Obarles Paul. Admitted on November, 8, 1855. His name 
was proposed .by Longueville Olarke and seconded by John David 
Beli as a Bar Library Club. He acted as a puisne Judge for 
sometime and was the Advocate-General for a number of years and 
was the prosecuting Oounsel in the Great Wahabi case. 

Charles Boulnois, (Reporter) .. Admitted on Jany., 38, 1856. 

Joseph Goodeve ii ‘a m », dany, 7, 1856. ` 

Geo, Smonlt Fagan. (The compiler of 
the unrepealed Acta of the Governor- 

General in Council i » July, 81, 1856, 

Charles Piffard. A distinguished ad- l 
vocate. He figured in the well 
"known contempt of Court case. We 
shall deal with that ease later on, ih » October, 19, 1867. 

Edward Dale ii we gy „p Jana, 11, 1859. 

James Tisdell Woodroffe, Admitted March, 27, 1861. Proposed by 
Mr. Longueville Clarke seconded by John CVoohrane as a member 
of the Bar Library Club, Stcceeded Sir Oharles Paul as the 
Advocate-General of Bengal. 

Herbert Cowell, January, 1863. Reporter of Bengal Law Reports, 

Edger Hyde. Editor Hyde’s Reports. Admitted on March, 18, 1868, 

John Coryton, Editor Ooryton’s Re- 
porta, oo» n Nov. 24, 1868, 

Lewis Pugh Evans, Better known as 
Mr, Pugh for sometimes Advocate. 
General of Bengal, One of the ` 
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speakers at the Town Hall Meeting - 
held to protest against the “Jury 
Notification” issued by the then 
Lieutenant-Governor Sir Oharles 


Elliott, 5 » April, 65, 1884. 
24. Walker Marshall, Editor of Marshall's 3 | 

: Reports. . 5 » May, 5, 1864, 
25, Walter M. Bourke, Editor, Bourke’s 

Reports, P ‘y=. gy Joly, 6 1864. 

28, J. N, Arthur Branson aie i » August, 17, 1864. 

27. J. Pitt-Kennedy a a j „ Jany, 28,1866, 
28. L. A. Goodeve. Sometimes Editor, 

© Bengal Law Reports »  „ Jany, 26, 1866, 

29. Gyanendra Mohan Tagore ii » y, Maroh, 15, 1866, 
20. William Jackson, The “tiger” of 

the Calcutta Bar, oe ose 3 » July, 18, 1886, 

81, Q. A. P. Evans jas ah ʻi „n Jany., 20, 1868, 

82. Monomohun Ghose or res n p May, 20, 1868, 

.88. Charles Miller ‘ae on in » daly, 1, 1868. 

Bi. W, 0, Bonnerjea iss tag ij » Jany. 28, 1869, 

85. A. Phillips tee ies » y» March, 22, 1869, 

86. A,B. Miller = = 5 » May, 7, 1869. 

` 87, Taruck Nath Paulit ei is j nu May, 21, 1873, 


There are other names well-known to our readers and we 
should not burden tbis list with them because some- of them 
are still alive and are connected with the modern history of 
Bengal Bar. E ' 
From the above list we find that Mr. Gyanendra Mohun 
Tagore, son of Prasanno Coomar Tagore, was the first Bengali 
barrister admitted as an Advocate of the High Court. He was 
a Bengali Christian and was admitted as an Advocate of the High 
Court on March, 15, 1866. The second was Mr. Manmohan 
Ghose, admitted as an Advocate on May, 20, 1868. The third 
was Mr. W. C. Bonnerjee admitted on January, 28, 1869. 
Both Mr. Ghose and Bonnerjee Were zealous supporter of the 
Indian National Congress and took prominent part in mahaging 
business of the Congress in its infancy. The fourth is Sir Taruck i 
Nath Paulit, admitted on May, 21, 1872. Sir Taruck Nath’s Pine 
munificent gift to the Calcutta University is fresh in the mind 
_of our readers, 
Founding of the Bar Library had great influence over, the ; yt i 
, members of the Bar and now we shall see how far the object 
-of the founders of the Library has been attained. ` 


B, K, ACHARYYA, 
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NOTES ON CASES. 


Executor surety for testator— Unpaid Debt—Right of Indemntty— 
Right of Retainer. 

A surety has a right to indeninity against the principal 
debtor, but the right does not arise af Jaw until the surety has 
discharged the debt : Jn re Richardson (1). An executor, therefore, 
who is surety for an unpaid “debt of his testator, has only an 
equitable right to indemnity, and not.a legal right, against the 
testator’s estate. The question is, whether such an equitable 
right can form the subject-matter of the right of retainer by the 
executor for the unpaid debt. It is held, on the authority of the 
cases of Jn re Orme (2) and Jn re Allen (3), that there can be 


no right of retainer until after the payment of the debt by the 


surety. The contrary view adopted by Kekewich J.in dn re 
Giles (AM viz. that there need not be payment, in order to entitle 
the executor who is a surety to retain, is opposed to the principle 
underlying the right of retainer, That principle is that the right 


_of retainer cannot be supported except in a case where there is a 


legal debt, or something that would be recognised by a Court 
of Jaw as proper subject-matter for retainer. 


An opportunity may, however, be given tothe surety to pay 
off the debt with the view that, when he has done so, he may have 
the advantage of retainer out of the assets of the testator in his 
hands, Itisto be noted that the right of retainer may be 
exercised only in respect of such assets as are held by the surety 
at the time when the debt to him arises (in consequence of the 
payment made by him). Where, therefore, there are no assets 
in his hands at the time the debt arises, it is clear there can be 
no right of retainer. 


AB niin imi 


Trade mark —Right to use one's own name—Registrabili ty 
ofa sur-name as a trade mark, 


Two substantial points are decided in this case by the Court 


of Appeal. First, that though as a general proposition of law 
it is perfectly true that a man is entitled to trade in his own 


` name, still he may not by the use of his own name or otherwise 


pass off his goods as and for the goods of another. As was 
pointed out by Chitty J. in M. Melachrino & Co. `v, Melachrino 


M pon 3 K. B. 708, 712. 8) [1896] 2 Oh. 845. 
(a) [1968] 60 Ls T, 51, Z 1896) 1 Oh, 956, 
i 
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Egyptian Cigarette Co. (1), a man cannot commit fraud even by 
using his own name. Where, therefore, the plaintiffs, Teofani 
& Co. Limited, and their predecessors in business, had for years 
manufactured and sold cigarettes as ‘'Teofani’s cigarettes,” 
under which description they had become well-known to the 
trade and the public, and the defendant, one Athanasius Teofani, 
commenced to make and sell cigarettes under the description of 
“ A. Teofani’s cigarettes,” intending or purporting thereby to 
represent that this was a new brand introduced by the well. 
known firm of the plaintiffs, it was held that an injunction was 
rightly granted to restrain the defendant,—not, indeed, from 
making cigarettes or from carrying on the business of a 
Cigarette maker under his own name,—but from “ passing off,” 


The second point decided is that a surname is not necessarily 
incapable of being a registrable trade mark. But in order that 
it may be registered, it must be a “distinctive mark,” f. e, 
a mark adapted to distinguish the goods of the proprietor of the 
trade-mark from those of other persons. It isin precisely the same 
position as a geographical name, which has been held to be 
capable of being " distinctive.” See per Farwell L. J.in Jn re 
R. F. Lea, Limited's Application (2). An application for the 
admittance of a surname to registration ought, however, to be 
closely scrutinised, and the acceptance of it obtained only where 
its distinctive character is quite clearly proved. The quality of 
distinctiveness may be either inherent in the word selected, or it 
may be acquired, 


(1) [1887] 4 Rep. Pat. Cas 215; 220, (2) [1918] 1 Ch, 453, 





REVIEW. 


The Indian Evidence Act by Tarapapa BANERJEE B.L. 
FourtH EDITION, REVISED BY S. C. MOOKERJRE, M.A, B.L. 
CALCUTTA WEEKLY Nores Orrick, CALCUTTA 1913. PRICE 
Rs. 6.—We are pleased to welcome a new edition of the work 
of the late Mr. Banerjee, which during the lifetime of its editor 
had been received with considerable favour by the profession. 
The present edition has been thoroughly remodelled by Mr. 
Mookerjee. The commentary has been re-arranged and the 
notes of judicial decisions brought up to date. We find that the 
decisions of the different provinces have been analysed and duly 
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noted, so that the book ought to find favour with members of the 
profession throughout the country. We have tested the book 
in many places and found that whatever is of real value to the 
practitioner has been succinctly stated, and reference to more 
elaborate works should not be ordinarily needed. We only wish 
that there had been a table of cases cited ; this omission however 
does not detract from the real value of the work as a reliable 
and compendious guide to this subject. The price is moderate 
and the get up all that could be desired. 


~ 
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DEVELOPMENT OF LAW OF TESTAMENTARY 
POWER OF HINDUS IN BENGAL. 


One of the riddles of the legal history of Bengal is the 
history of growth and development of testamentary power of the 
Hindus. It is a rt idle pesause testamentary power, involving as 
it does recognition of individual rights of property, is unknown 
to old Hindu law (1), nay is opp xed to the spirit of Hindu law 
(2), but now-a-days no liwyer will even dire suggest that testa- 
mentary dispositions by a Hindu are bad because Hindu law 
knows nothing of wills. This riddle becomes still more complica- 
ted when we remember that the cardinal principle of the British 
Indian Administrators has been and still 1s not to change the 
personal laws of the Hindus and there has been’ very little 
legislation on this subject. Tne question then is how this 
change has been effected and in this paper we shall trace the 
different stages of the history of growth and development of 
testamentary powers of Hindus in Bengal, 

The testamentary power of the Hindus of Bengal is the 
spontaneous development of the Bengal School of Hindu law 
helped by assimilation of English ideas as a part of Hindu law. The 
forces which led to the recognition ofindividual rights of property 
(however restricted it might have been) by F1mutavahana, have 
also helped the development of the law of testamentary power of 
Hindus. The desire to be the absolute owner of things under 
one’s own control and to provide for one’s near and dear relatives 
as also for one’s own spiritual welfare after death was in human 
heart at the time when the rules of Mitakshara were promulgated, 
but was not very pronounced and was recognised to a certain 
extent (3) ; families and not individuals were the units of society— 
the movement from sta/us to contract was not noticeable then, in’ 
course of time this desire was partially recognised—the move- 
ment from status to contract then began and Fimutlabahana in 


(1) Narada XUI,§ Colebrooke's Digest of Hindw Law, Vol. II, 516 note, 

Sarvadhikary’s Tagore Law Leciures on Hindw Law of Inheritance, Lec. V, 
243, Jolly’s Tagore Lato Lectures on Mistory of Hindu Law, Lec. V, 98, 

(2) Shastrı'a Hindu Law, 4th Ed. Ch. XVI, pp 569, 670, 

(8) Zaittiriya Sanhita. IIL 1. 94. Sarvadhikary’s Tagore Law Lectures 
on Hindu Law of Inheritance, Leo, V. pp. 242, 248, - . $ 
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Bengal recognised rights of individuals to dispose of property in 
certain cases under certain restriclions. Then these restrictions 
were removed-to-a-great-extent not by Jegtslation -but—by-—the 
peculiar method of development of Hindu law by the writings of 
the-commentators and sAistas. Before. the advent of. British. in 
Bengal the law on this subject as laid down by $zmtutabahana 
had undergone a great change And in some cases the law 
prevailing in Bengal differed greatly from the rules of Daya- 
bhaga. “Somehow or other,” says Prof. Bhattacharyya (4), 
“the legal world is deeply imbued with the notion, that the 
Bengal father’s power over ancestral property is absolute, 
unlimited and uncontrollable. It does not matter that you can 
cite scores of passages from the Dayabhaga to controvert the 
same, The notion is deep and ineradicable ; every doubtful point 
of law is decided in accordance with that notion, It has had a 
permanent and wide-spread influence on the body of our case- 
law. Possibly an attempt now made to restore the Bengal law 
to a strict conformity with the Dayabhaga would be of too 
unsettling-a character to be seriously contemplated. But the 
matter is nevertheless worthy of note, that though we are accus- 
tomed to profess a deep respect for the authority of the Daya- 
bhaga, we have already learnt to disregard it in practice, in many 
an essential point of law having an intimate connection with the 
administration of justice.’ These changes, were made by the 
commentators and the sArsfas but when the early Anglo-Indian 
‘Administrators took up the actual administration of the country 
the commentators and s4is/as were deprived of their right. True, 
there were Court Pundits according to whose opinion the Judges 
both of the Supreme and Sudder Dewany and other Courts 
delivered judgment, It might be urged that these Pundits by 
their opinion given to the Courts might have changed the old 
law and established harmony between the old text and new 
usages, But they could not have done so because (1) really 
Jearned Pundits in that time would not come and help the 
administration of justice because according to their view their 
most important duty was to teach the students who went to their 
ils and they would not enter into any agreement to serve any 
Rajah or any Government for consideration. Halhead in his 
introduction to Gentoo Law refers to his difficulty of getting 
Pundits to teach Sanskrit to the Europeans and to help him in 


(4) Tagore Law Leotures on the Law Helating to the Joint Hindu Family 
1884-85) Lec, XI, 688 
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compiling the Code. (2) The Judges wanted the texts on which 
Pundits. relied -and unless texts were cited, when wanted, their 
Opinion was not accepted. The contending parties had conflicting 
Vyavasthas from different Pundits and the Pundits who wanted 
to develop law by incorporating usages into the texts were 
opposed by other Pundits: who would not have the texts 
varied (5). Then the only important method of lawmaking 
after the establishment of Brittsh supremacy in this country has 
been by legislation, The Legislature and the Judiciary undertook 
not to introduce any change into the Hindu Law except in 
certain circumstances. But rise of new interests and new 
circumstances in the progress of society brings in new questions 
of law. Such questions now-a-days, must be decided one way or 
another, sooner or later, either by the Legislature or by the 
_ Judiciary. Ifthe Legislature does not legislate, the Courts of 
justice will have to legislate, for legislation perpetually goes on 
through some organ or another, wherever thereis a civilized 
Government, and it cannot be stopped (6). 

_Thus towards the end of the 18th century we find a new 
phenomenon in the legal history of Bengal vrz., the method of 
lawmaking changed, those who helped the development of 
personal laws of the Hindus deprived of their rights and no other 
authority substituted to discharge the duties of the former law- 
givers of Bengal. Davelopment of the law of devolution of 
property thus received a sudden check at this period of the legal 
history of this country but was not stopped entirely. 

Substantive por.ion of the law of testamentary power was 
developed first and then the adjective law on the subject was 
introduced. True, the Mayor’s Court in Calcutta did grant probate 
to Hindus and I shall presently deal with that subject, but such 
grants of probate and letters were very few. The questions of 
substantive law of succession came before the Courts more 
frequently. 

So I shall take up the subject of development of substantive 
law on this subject first. If we examine this subject carefully we 
shall find that because of the change in the method. of law- 
making and of the desire of the British Indian Government not 
to interfere with the personal Jaws of the Hindu there has been 
very little development in this branch 


(5) For the remarks of Sir William Jones and other cminent Judges on the 
value of VFyavasthas of Pundits See Mr, Achaiyya’s Tegore Law Lectures 
on Codification in British Indra, Lees, XI & ALL 


(6) Ibid Lec, IX. 
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In Bengal, Hindu wills seem to derive their support from the 
two following considerations: (1) Considered as a deed of gift, 
to take effect at a future time, on the death of the donor, subject 
to the rules affecting gifts: (2) That the dominion of the 
owner of his property 1s so far absolute, that any exercise of it 


whatever will be valid 22 point of law, how objectionable soever 
the act, from a mora/ point of view. 


Such was the state of law in ‘Bengal by the middle of the 18th 


century before compilation of Jagannath’s Digest. 

“ According to the authorities of Hindu law which prevail 
in Bengal” says Colebrooke (7) “a member of an undivided 
family, may give away, or otherwise aliene property to the 
extent of his own share of the joint wealth, and I conceive 
his disposal of property by will would be here maintained 
(z. e. within the limits of that province) in conformity with 
Finutavahana’s doctrine, that the gift or other alienation by an 
unseparated co-heiy may be an immoral act, but it is not an 
invalid one. It would be otherwise inthe rest of the provinces... 
. + . when writing afew days ago I stated that I thought a Hindu’s 
will must be governed, and controlled by the general rules con- 
cerning gift. It will hold good I think forthe same things, for 
which a gift made in his life-time, would do so; and not other- 
"wise. I should bave added however, that Ais legacies to hts 
family, must be controlled by the rules regarding partition, made by 
the father of the family. Tne principle I would lay down is, that 
a man cannot confer either on a stranger, or on one of his family, 
by will (which I consider to be donation in contemplation of 
death) what he could not bestow, either by deed of gift, or 
partition of patrimony during his life-tume. Toe utmost that can 
be said is, that he may do that by will which he could have done 
by partition or donation between living persons.” 

This was the law at the time when Jagannath compiled his 
Digest. 

The earliest reported case on this subject is Doe Dens 
Munoololi Babu v. Gopee Dutt (8),in which one G. a Khettrey 
having divided the patrimony with his brother, bequeathed the 
whole of his divided share to a Sudra, whom G. had- brought up 
from childhood and treated as a son. G's. surviving relatives 
were a widowed daughter and his brother’s son. The daughter 
was living with her husband’s family. The /actum of the will 


(7) Macnaghten’s Considerations on the Hindu. Law (1824 Ed), p, 317, 
(8) (1786) Montrion’s Hindu Law Cases. 290. 
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was proved by one of three attesting witnesses, (9) who was a 
legatee and who also proved the attestation by the other two; 
and others spoke to the testator’s handwriting. 

The following is a translation of G’s. will :— 


bi To 
Sree Monoolal Baboo 


I, Sree Gungah Bissno Mehundroo do write this paper of 
bequeathment to the purport as follows :— 

I have neither heirs nor any body else, I have brought up 
and adopted you as my son, after my death you are to be sole 
manager of all my property. 

4 La #4 dk i * * dh 

Item, T give and bequeath the village Takoorea situated 
within the District of Cossijoorah (as per sunud) to Sree Sree 
Jagarnath the deity for his use. 

4 * * | * * o 

Item. The Rajah of Burdwan owes me Rs. 5,500 on account 
of his bond, should the said money be luckily recovered with 
interest, out of which you are to pay Rs. 1,000 to Sree Mottee 
Sham Bibby, and 500 to yourself, and the remainder you are to 
expend towards the divine services. 

* * + $ laa 4 w 

Item. I have two houses at Ansetpur, the large one you 
will take to yourself, atid the small one you will give to my two 
slave girls (10), who are to be constant in their duty and you will 
also give to each of them her own jewels. i : 

‘ 4 ; k After my death you are to procure a 
Brahmin’ s or a Khetry’s child to set fire to my funeral p and 
burm my body, for which service you will pay him Rs, 100. 

; ; . For these purposes I have written a given 
this writing of bequeathment and power. Finis. Dated rst 
Bysack 1186. Witnesses &c.” 

The questions put to the Pundit were :— 

“r, Could Gunga Bissen by this will disinherit his nephew 
Jeikrissno in favour of a person of an inferior caste ? 

“32, Supposing that he could by this Will disinherit his 
nephew, could he also disinherit his nephew, could he also disin- 
herit his daughter, the above-mentioned widow ? 

“3. Ifthe Pundits should answer, that Gunga Bissen might 
legally disinherit his nephew, but that he could not disinherit his 


(9) This was also the rule of English law at the time. 
(10) Slavery in India was not aholished then. 
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daughter, they are in such case desired to say, whether the 
annexed Will may yet stand good so far as to give to Munnoo 
Loll Baboo and the other legatees all which the daughter is not 
entitled to have, or whether its defectiveness with regard to the 
daughter will make it totally void and thereby let in the claim 
of the nephew to any and what share of the estate. 

‘4. If Gunga Bissen had a right, by the Hindu law, to make 
such a Will, is it sufficiently proved, by the oath of the subs- 
cribing witness who had a legacy bequeathed to him, and by the, 
testimony of other witnesses who are not legatees but can only” ~ 
speak from their knowledge of the testator’s handwriting ?” 

The Court Pundits differed in their opinion. The following is 

from an entry in the Note Book of Mr. Justice Hyde (11). “The 
judgment had been delayed on account of the opinions of 
Pundits ; Ramcherun, who has long been one of the Pundits of 
this Court, differing from Goverdun Cowl, who has been lately 
appointed one of the Pundits of the Court, having long been a 
Pundit attendant on Str Robert Chambers. On these two 
Pundits of the Court differing in opinion the Court desired 
Mr. William Chambers, interpreter of the Court, to take opinions _ 
of other Pundits ; and Mr. Chambers did so, before Sir William 
Jones returned to town. After Sir William Jones returned, 
the Court desired him, who has applied to the study. of the 
Sanskrit language and has already acquired a great degree of 
knowledge in that language and has read several books of Hindu 
law in that language, therefore the Court desired Sir William 
Jones to put questions viva voce to other Pundits and to 
enquire from Ramcherun to the meaning of some apparent 
contradictions in the opinion given by Kamcherun: and Sir 
William Jones has discoursed with him and with other Pundits 
and has looked into the Sauskrit books on the subject, in the 
parts referred to by the Pundits, and now in Couit read his own 
translation of a passage from one of the Hindoo writers who is 
esteemed as a saint or demi-god, and which book all the Pundits 
acknowledge is of the highest authority. 
The Court were of opinion, according to what serie to then to 
be the better opinion of the Pundits, that the will was valid ; and 
accordingly judgment was given for the plaintiff, l 

The next reported case on this subject is that of Russic 


Lail Dutt v. Chotion Churn Dutt (12). The facts of this case as 
(11) Hydo’s Nolos of the 16th August, 1786. 


(12) Montilow’s Hindu Law Caseg p. 804. Cor, Ohambers, Lyde and 
Jones JJ. 
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givenin.the case prepared for the Pundits were “ Desheret died 
leaving four sons namely, Rama, Lachman, Bharata and Shutro- 
ghun. Desheret had inherited from his father only a small 
piece of ground, on which he built a house, and of that house 
and ground he gave one-half to Bharata; and he also in his 
life-time recommended his eldest son Rama to some employ- 
ment, who thereupon quitted tha family, and now makes no 
claim on his father’s estate. To the other three sons, who con- 
tinued to live with him and to do blesiness for him, but who did 
business also on their own account, he gave at different times 
“considerable sums of money, to make what they could; and at 
his death the second son, Lachman was worth more than the 
third or fourth. Since the death of Desheret, a will, written by 
him and properly attested, hath been found, by which he gives 
the whole of his property to his third son Bharata, and his 
fourth son Shutroghun, only requiring them to pay ten thousand 
rupees to his wife, and also appoints them to be the a/torntes, 
making no mention of Lachman, who is deaf.” The questions 
put to the Pundits were:—1. “ Whether by Hindu Law, such 
Will be valid, so as to exclude Lachman from any share of this 
3 father’s property? 

2. ‘Supposing it not to operate to his exclusion froma 
share of the property, yet—whether it be so far valid, as to give 
to Bharata and Shutroghun the exclusive management of that 
property.” 

Two Pundits gave their opinion. One of them named 
Pundit Ramcherun (no title given) said:—'' 1. What the father 
has written is valid, according to the Shaster. 


2. The father not having appointed another son to 
manage his own acquired property, his appointment of the third 
and fourth son is valid according to the Shaster. Finis. It will 
have full force.” The second Pundit Goverdhun Kowl Surmono 
(13), gave the following answer :— 


1. “The father, Dasheret, having excluded his second son 
Lachman, from his father’s estate has given whatever property 
he had to his third and fourth sons, The paper expressing this 
is valid, according to the Dharem Shaster. In this same estate, 
these very two persons are the master, nor can another son over- 
set this. 

(18) The names of the Pundits as given in the Report of the case show that 


they were not Bengalis, But it may be that these names have not been 
properly given in the Reports, 
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2, “ Although the father had not excluded his son Lachman 
from a share on the paternal estate, and bad yet, by a writing, 
appointed Bharata and Shatroghun to be the managers of. it, 
that writing would be valid, according to the Shaster.”! 


On the 19th June (1789) the cause was called on, and the- 


opinions of the Pundits read; whereupon the Court (14), gave 
judgment for plaintiffs with costs. 

In 1792 the Nuddta case (15), came up before the Sudder 
Dewany Adalwat. This was æù appeal from a decree of the 
inferior Court at Krishnaghur heard and finally determined in the 
Sudder Dewany Adawlat. The facts of this case are well known 


to our readers and I should not repeat them here. But I should 


mention here that Sudder Dewany Adawlut took every possible 
steps for ascertaining the law on the subject, references having 
been made, not only to numerous Pundits named by either party, 
but to the Pundits of the several Courts in the Province, as well 
as those at the Presidency ; among whom was Jagannath Turka- 
panchanan the compiler of Colebrooke’s Digest. And, though a 
great majority, including fagannath, were in favour of the acts 
of the two testators, upon the general ground of the competency 
of a Hindu to dispose of his property as he pleases, without 
regard to the nature of it, whether ancestral or acquired, public 
or private, yet the Court, affirming the decree, which had been 
in favour of the defendant, expressly made the nature of the 
property, and the course in which it had always been enjoyed, 
according to the custom of the country, an ingredient in their 
determination. 

(14) Chambers, Hyde and Jones JJ. 

(15) Eshanohand Rai v, Eshorchand Rai (179 )1 Sel. R, 2, 

B. K. ACHARYYA. 


(To be continued ) 
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PUBLIO WRONG AND ‘PRIVATE AOTION.* 


When does the.violation of a criminal statute or ordinance 
make the wrong-doer civilly responsible? On this question the 
law is in some confusion. Sometimes it is said that the wrongful 
act is “negligence fer se ;” sometimes that it is only "evidence 
of negligence ; ” sometimes again that it is “prima facte evidence 
of negligence.” (1) With the bulk and variety of new legislation 
the question often comes up in one form or another, and it is desir- 
able to recognize as exactly as possible the principles involved. 

Much of the confusion in the cases has come from obscurity 
as to fundamental conceptions of the law of negligence. This is 
not surprising, for negligence is a modern head of the law, and 
decisions rendered before it attained its present development, 
when principles now well established were still imperfectly per- 
ceived, naturally make complications. To-day some things can 
to advantage be re-examined and restated. And this ought to be 
done in as plain and straightforward a fashion as possible, 
Important as it is everywhere in our law that its distinctions 
follow simple-and rational lines, this is particularly true of the 
law of negligence. In that topic refinement and complexity are 
least excusable. Owing to. its recent development it is little 
complicated by outgrown rules ; and its characteristic feature is 
the use of broad and general tests in which everything depends 
on the facts of the case. Within wide limits the jury is given 
the power to determine the propriety of conduct. The “ ordinary 
prudent man” is a palpable fiction, designed to present to the 
jury’s mind in concrete form the conception of an external as 
distinguished from a personal standard. What this imaginary 
person would have done really means what the jury thinks was 
the proper thing to‘do ; and so long as there is room for a fair 
difference of opinion on this point the jury has a free hand. 
Here, as so often, the common law has adapted itself to the 
jury system, using that tribunal as an instrument for solving 
problems of everyday experinence, and at the same time finding 


a check against arbitrary results in the Court’s supervisory power 
i * Harvard Law Review Vol, XXVII, p.317. 
£1) For the authorities, see Jaggard on Torts § 263, 


k 
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to keep the untrained body within the bounds of reason, And 
in formulating the principles which are to govern the jury’s 
action, the scholar must vigilantly resist the temptation to spin 
his own web of theory and distinction, pleasing perhaps in 
ingenuity and symmetry, but too fine for everyday use. In the 
law of negligence no doctrine is useful or appropriate which 
cannot be plainly and simply stated, and which, when so stated, 
does not respond to the test of common sense. 

This does not mean that the effort for clear thought and 
exact statement can be relaxed. Rather the contrary; for the 
very breadth of the subject has made it easy to hide confusion 
of thought behind ambiguous and question-begging phrases. 
u A loose vocabulary ” as Professor Gray has said, “is the fruitful 
mother of evils ;’ and in the present instance the slippery words 
“duty” and " negligence” are responsible for much of the 
progeny. Too often the mere statement of a conclusion that 
“the statute creates a duty to the plaintiff” is used as if it 
furnished some reasons in its own support. At times it is 
coupled with the further assertion that ‘the plaintiff therefore 
has a remedy,” as if this were something more than an identical 
proposition. In either form the question how the duty arose, and 
what it was that gave rise to it, is left in the same darkness as 
before. But this is manifestly the very question at issue. 

In seeking the principles which determine the answer, the 
infinite variety of criminal statutes must be faced at the outset. 
The field includes the whole range of human activity, and 
legislative treatment must vary correspondingly. Criminal 
Statutes may be classified in all sorts of ways, according to the 
point of view from which the matter is approached. One basis of 
classification, however, naturally suggests itself when civil 
responsibility is under discussion, f. ¢., the distinction between a 
statute which forbids an act, and one which requires affirmative 
action. This corresponds with a fundamental distinction in 
the law of torts, and as different principles are involved it will be 
well to deal separately with these two classes of statutes—those 
prohibiting action and those requiring action. 

PROHIBITIONS. 

Instances of prohibitive legislation suggest themselves in 
abundance—health laws, traffic ordinances, speed limits, police 
regulations of all sorts. Suppose, for example, that an‘ordinance 
makes it a misdemeanor punishable by a fine to leave a horse un- 
hitched on a highway. The defendant leaves his horse unhitched 
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contrary to the ordinance and it runs away and injures the 
plaintiff. How does the fact that he has violated the ordinance 
affect his civil liability ? 

The first step in answering this question is to construe the 
ordinance. This, for our present purposes, means ascertaining 
not only its scope and meaning, but also the evil at which it was 
aimed—its object as well as its purport. In the case supposed 
both are plain. The language is free from ambiguity, and the 
aim is evidently to lessen the danger to the public from straying 
or runaway horses. 

It is common, at least in the case of statutes to treat the 
question of construction as if it should go further than this and 
include an inquiry into the probable purpose of the statute, with 
reference to private individuals—whether it was enacted for their 
benefit and was intended to give them a right of action. But this 
sort of speculation as to unexpressed legislative intent is a dangerous 
business, permissible only within narrow limits; and the 
tendency to over-indulge it is responsible for much of the con- 
fusion in the law. Proper regard for the legislature includes the 
duty both to give full effect to its expressed purpose and also 
to go no further. The legislature could, if it chose, have 
provided in terms that any one injured by a breach of the 
statute should have a remedy by civil action. Such a 
provision is familiar in criminal statutes, Its omission in this 
instance must therefore be treated as the deliberate choice of the 
legislature, and the Court has no right to disregard it. Oa the 
other hand, the argument that the failure to give a private 
action bespeaks an intent that the statute shall have no effect 
on private rights has little weight. The legislature must be 
assumed to know thelaw, and if upon common-law principles 
such a statute would affect private rights, it must have been 
passed in anticipation of that result. The legislature is to ba 
credited with meaning just what it said—that the conduct 
forbidden is an offence against the public, and that the offender 
shall suffer certain specified penalties for his offence. Whether his 
offence shall have any other legal consequence has not been 
passed on one way or the other as a question of legislative 
intent, but is left to be determined by the rules oflaw. The true 
attitude of the Courts, therefore, is to ascertain the legislature’s 
expressed intent, to refrain from conjecture as to its unexpressed 
intent (except in so far as that inquiry is necessary in order to give 
effect to what is expressed), and then to consider the resulting 
situation in the light of the common-law. If his crime does 
not increase the wrongdoer’s civil responsibilities on common-law. 
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principles, “without: calling in aid supposed ieee parents 
then it should not affect them at all. ia 

The impropriety of such speculation: about an unexpressed 
legislative purpose to benefit individuals is more clearly apparent 
with an ordinance than a statute. An inferior body exercising 
deligated powers must keep strictly within them; and the 
authority to create new civil “rights and duties is not to be 
inferred from the mere power to enact traffic grdinances and 
provide penalties for breaking them. If the effect of such an 
ordinance is to change the relations of individuals to one 
another, this must come about not through- the intent of those 
who enacted the ordinance, but by the operation of common-law 
principles. It thus becomes a question of applying to the 
situation the principles of the law of negligence, in the light of 
which the ordinance was passed. By what tests would the 
defendant’s liability have been determined before the date of 
the ordinance ? and were those tests necessarily affected. by its 
enactment ? ; 

Before the ordinance the plaintif, injured by the runaway 
borse, must have based his action on negligence. Whether the 
defendant was negligent in‘leaving the horse unhitched would 
have been for jury to say, unless this was so clear one way or the 
other thatthe Court must deal-with it as a “question of. law,” 
(so-called) ; f.e. as a point on which fair minds could reach but one 
conclusion. In any situation less extreme the whole matter 
would have been within the jury’s province. And the jury was 
bound in deciding it to use the test of the “ ordinary prudent 
man.” They could not acquit the defendant of negligence with- 
out saying that an ordinary prudent man would have left his 
horse unhitched under these circumstances; that with such. a 
horse as this, and in such a plaċe, the prudent man would have 
foreseen.no danger to others—for the foresight of the. prudent 
man in the defendant’s position (in other words, the probability 
of danger from his standpoint) is the test of negligence. The 
jury was justified either in accepting or rejecting the theory that 
he was negligent, for the mere fact of submitting the issue of 
negligence to them means that a finding either way is warranted 
by the evidence. The reasonableness of the defendant’s conduct 
was thus in the eye of the law an open question, depending 
on the circumstances and the inferences fairly to be drawn 
from them. 

Suppose now the situation to be changed by the ‘single 
circumstance of the ordinance, all other facts remaining the same. 
Gan-the issue of negligence any longer be left to the jury? “Not 
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‘unless they would be justified in finding for either party ; and 
what must a finding for the defendant on this issue mean? That 
an ordinary prudent man, knowing the ordinance—for upon 
familiar principles he can claim no benefit for-his ignorance of 
the law—-would have chosen to break it, “reasonably ” believing 
that damage would not result from his action. It must then, upon 
this view, be deemed consistent with ordinary prudence for an 
individual to set his own opinion against the judgment authori- 
tatively pronounced by constituted public authority, for the 
ordinance has prohibited leaving all horses unhitched, without 
exception, and has done this in order to prevent just such conse- 
quences as have occurred. ‘It has thus declared the danger to be 
sa serious and constant that a less sweeping prohibttion would be 
inadequate. And when- eminent. Courts, using familjar phraseo- 
logy, state that the breach of the ordinance is not ' negligence 
per se,” but only " evidence of negligence,” and leave the question 
of negligence as a fact to the jury, they are doing nothing less 
than informing that body that it may properly. stamp with 
approval, as reasonable conduct, the action of one who has 
assumed to place his own foresight above that of the legislature 
in respect of the yery danger which it was legislating to 
prevent. And the incongruity does -not stop here. The 
plaintiff can in.no event -recover unless he shows not merely 
that the defendant was negligent, but also that his negligence 
proximately caused the injury; no negligence, however serious, 
‘will avail him if the causal connection is lacking andthe injury 
would have come about none the less had the defendant used due 
care, : Sending the case to the jury therefore means that there is 
evidence which would warrant a finding for the plaintiff on both 
‘points,—negligence and proximate cause. In this state of affairs 
an instruction that the breach of the ordinance is no more than 
“evidence of negligence” must mean that the jury is justified in 
pronouncing reasonable the conduct ofa defendant when he not 
only assumed to be wiser than the legislature in his foresight, but 
when he looked at also from this standpoint of hindsight he was 
wrong and the legislature was right in this particular case. 
Unless the Court were prepared to go to this length it would be 
bound to say that if the breach of the.ordinance did in fact con- 
tribute to the injury as a cause the defendant is liable as a matter 
of law; but this is treating it as,“ negligence per se,” to use the 
ordinary phraseology, and not merely ‘ evidence of negligence.” 


-~ “The doctrine ‘that’ 4 breach of the law is ‘evidence. qf 
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negligence ” isin truth perplexing and difficult of comprehen- 
sion. It stands asasort of compromise midway between two 
extremer views: (1) that a breach of law cannot be treated as 
prudent conduct ; (2) that the ordinance was passed alio intutiv 
and does not touch civil relations, Either of these views is 
intelligible ;-but to invite the jury to consider when and to what 
extent it is reasonable to break the law is a strange thing. The 
prudent man, it seems, is a law-abiding person within limits, but 
he does not carry his respect for law to extremes. What tests or 
considerations are to guide the jury in determining when he may 
reasonably become lawless? The proposition that his. breach of 
law is “ prima facie evidence” of negligence helps but little, for 
the very statement implies that the prima facie impropriety may 
be rebutted. Ifso, what will rebut it? The doctrine in any 
form puts the Court in an unsuitable attitude toward the 
legislature. And the fact that the offence is the violation not of 
statute but of a municipal ordinance does not materially change 
the situation. Whether it be a statute or an ordinance, none the 
less the state has spoken through a legislative body having 
authority to deal with the situation ; a standard of conduct has 
been fixed in order to prevent a public evil ; and the liberty of 
the individual has been curtailed for the protection of others. 
When such a prohibition has been violated and the very evil 
aimed at by the law has been brought about, approval of the 
wrong-dosr’s conduct by the Court is not consistent with proper 
respect for another branch of the Government. A doctrine 
which sanctions such approval would hardly continue unless as 
a practical matter juries could be counted on to nullify it; and 
it would never have grown up but forthe confusion of language 
already referred to. Its parentage is not hard to trace; it can be 
affiliated on “negligence” and “duty.” The proposition that a 
municipal ordinance of this sort “does not create duties to 
individuals” has a plausible sound, and leads easily to the con- 
clusion that breach of such an ordinance cannot be more than 
“evidence of negligence.” It is worth while, therefore, to state 
the situation in terms of “duty.” What precisely was the ‘ duty 
of care” which existed before the ordinance was passed ? 

(1) In the first place, it was a “duty” without a 
corresponding right in anybody. When a plaintiff can invoke 
‘no legal remedy of any sort, either redressive or preventive, 
against conduct to which he objects, it cannot be said that a 
„legal right ofhis has been infringed. Evidently, then, there is no 
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t duty ” of care in the same sense that there is a “duty” not to 
break a.contract. or not to trespass on another’s land, The only 
protection given by the law to the plaintiff's interest is a right of 
action if he is harmed by the defendant’s negligence. The 
“ duty ” means only that the defendant is negligent at his 
peril, just as he keeps at his peril savage beasts, or (where 
Fletcher v. Rylands is law) some things stored on his land. 
It would be consistent to extend the established usage and say 


that there is a“ duty ” not to ni a dog which has ae 
his first bite. 


. (2) The “duty” attaches only to positive conduct ; excepting 
in a few special relations a man who has made no pine 15 
liable for his acts only, and not for his omissions, no matter how 
wicked or how harmful these may be. And not only is his 
liability limited to active conduct, but to dangerous conduct, f.e. 
conduct which threatens harm to others unless care is used. 
The “ duty of care” attaches only to such conduct ; if a prudent 
man would foresee .no injurious consequences from his acts, 
whether careful or not, then there is no obligation to use care. 
Danger, reasonably to be foreseen at the time of acting, is the 
established test of negligence. The proposition, then, that the 
defendant is under a " duty of care ” to certain persons in a certain 
situtation means that as to them he acts at peril if he does 
dangerous things carelessly. 


How does the ordinance change this situation ? Before its 
passage the common law liablity was for negligent conduct ; 
“ negligent” meant “dangerous,” the test of’ danger was the 
foresight of the prudent man; the jury, within the territory 
where opinions could reasonably differ, was to say that he would 
have foreseen ; outside this territory the question was for the 
Court. The ordinance narrows the last question. The Court can 
no longer submit the question of danger to the jury, because 
there is no longer room for a reasonable difference of opinion. 
The ordinance has foreclosed the question whether an unhitched 
horse is a dangerous thing, not because it was passed with any 
specific reference to civil suits, but because the state, through its 
legislative organs, has condemned the act of leaving him 
unhitched by reason of its tendency to bring about just such 
harm as this. This can only mean that the act is labelled 
“dangerous.” Itis an unjust reproach to our old friend the 
ordinary prudent man to suppose that he would do such a thing 
in the teeth of the ordinance. It would mean changing his 
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nature, and giving over the very traits which brought him into’ 
existence. And when by so doing he caused the very harm 

which the ordinance aimed to prevent, he would be the first to 

admit that he should break the ordinance at his peril. ' The 

“ easons which have led the law to declare that he is negligent 

at his peril, or keeps a savage animal (or in England a reservoir) 

at his peril, apply more strongly here. 

An analogy may be found in the law concerning public 
nuisances. ‘ Such an analogy should be scrutinized with care, for 
“nuisance” is a good word to beg a question with. It is so 
comprehensive a term, and its content is so heterogeneous, that it 
_ scarcely does more than state a legal conclusion that for one or 
another of widely varying reasons the thing stigmatized as a 
nuisance violates the rights of others. But for our present 
purposes a wrongful obstruction of the highway makes a fair 
illustration. Such an obstruction is a legal wrong because 
it prevents the public from using the highway safely and 
conveniently. The state may therefore proceed against the 
offender. An individual, however, has no right of action until’ 
he suffers special and peculiar damage ; if he suffers such damage, 
he has his private action. Thus the defendant, although his act 
is wrongful as to the public, stands as to individuals only in the 
position of acting at-his peril. ‘This is the same result to which’ 
the foregoing argument leads in the case of the present ordinance,’ 
and the situation isin all its essentials the same. The legislature’s 
power to extend and make definite.the law of nuisance is beyond’ 
question; and the present ‘ordinance amounts to exactly’ 
this—that a horse in the city streets, unhitched and unattended, 
is a public nuisance. Thereafter the presence of the unhitched’ 
animal is a legal wrong for the same reasons, and in the same Wai 
as any other unlawful obstruction. 

The .same analysis fits a multitude of other cases. As 
society develops, new dangers to thé public welfare are constantly 
perceived, and new prohibitions are enacted by the legislature. 
They may be regulations of highway traffic,—the position of 
vehicles on the highway, the speed “at which they may run, 
the conduct of railways at crossings, ot building laws passed to 
lessen five risks ; or restrictions on the-use of dangerous articles, 
such as the carrying of firearms by children, or the sale of poisons 
unlabeled, or handling explosives: without specified precautions. 
Whatever form the prohibition may take, and the varieties are 
infinite,.a dahger has beén deemed by ‘the legislature so great: 


Vou, XIX.] PUBLIO WRONG AND PRIVATE AOTION. 75n 


as to justify making its creation or continuance a public wrong. 
A new statutory ‘ nuisance” has thus been created in every sense 
in which that word has legal significance ; and the proposition 
that he who violates the statute or ordinance does so at his peril 
is Only an application of the principle that an action lies in favour 
of one who has suffered a private injury from a public nuisance. 


AFFIRMATIVE REQUIREMENTS. 


So much for statutes forbidding objectionable conduct and 
punishing one who does the forbidden thing. But suppose 
the statute calls for action, and punishes a failure to do the thing 
required. Here different considerations come in. The reasons 
already given will not help one who sues for a private injury, for 
they were based on the defendant’s dangerous conduct. A plaintiff 
harmed by such conduct had rights at common law, and the effect 
of the statute or ordinance in changing the test of liability was only 
incidental to the operation of common law principles. But where 
it is a mere omission Chere is no basis for liability at the common 
law. If there is a civil action it must arise in some other way. 

To take a familiar illustration, suppose a statute requires 
abutters to remove snow and ice from their sidewalks. The 
violation of such a law, although a public wrong, involves no 
wrongful positive conduct in the abutter. He has merely 
omitted to take from the path of travel what nature brought 
there. Ifa traveller injured by the obstruction seeks a remedy 
against the abutter, he will make no head-way by the aid of 
common law principles. To prevail he must show an actual 
intent in the statute that a person injured by its breach shall 
recover his damages from the abutter ; in other words, he must 
read such a clause into the statute by implication. Is such an 
implication warranted ? 

One or two discriminations must be observed at the outset. 

(1) It may be a difficult question in any given case whether 
the statute is really a prohibition or an affirmative requirement (1). 

This difficulty in discriminating a misfeasance from a 
non-feasance often arises in the law in different forms ; and in the 
present case it will not be solved by the mere words of the 
statute. Itis pre-eminently the sort of matter in which the 
Court must not stick in the back. The problems raised by 
mandatory injunctions show how unlimited is the power of 
mere words to express in nagative form what is afhrmative in 


(1) See Dawson 4: Co. v. Bingley Urban District Oowncil, [1911] 2 K. B. 149 
in which this question was discussed, 
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substance. The nature of the first ordinance under consideration 
would not have been changed if the legislature had phrased it 
as an affirmative requirement that all horses be hitched ; nor the 
second, if it had prohibited the act of keeping the snow on the 
sidewalk. In every case the test must be the-true nature of the 
situation in substance and reason. If the defendant’s breach of 
law amounts, on a true analysis, to injurious active conduct, the 
plaintiff may invoke the principles above set forth in support 
of his private action ; otherwise he cannot. The difficulties of this 
analysis are responsible for some of the confusion and conflict 
of decision over the statutes requiring a railroad to fence its right 
of way. (2) An important class of statutes regulates the conduct 
of persons who were already under affirmative common law 
duties. Ifa shipmaster be required to keep medicines on board 
for his passengers, or an employer to maintain safety appliances, 
the legislature is prescribing details concerning protection which 
in some form the carrier and employer were already bound to 
give—making definite and specific that which before was 
governed by the general test of reasonableness. There is no 
dificulty about giving the injured person the benefit of this 
legislation without any express provision to that effect in the 
Act. Here, as in the case of the unhitched horse, the necessary 
effect of the legislative action properly interpreted is to replace 
the old by new and exacter standards. 

In cases which fall under neither of these heads it is a 
dubious and a dangerous thing for the Courts to speculate as to 
unexpressed legislative intent and create private remedies by 
implication. So far as this matter is concerned, the same consider- 
ations are involved as in the case of prohibitive statutes. Of course 
the statute must be fairly treated ; and if a private action is neces- 
sary to Carry it into effect, the legislature must be credited with 
intent to provide such a remedy. No doubt, too, the purpose of 
some criminal statutes is to provide an emphatic sanction for the 
protection of private rights—as in acts making trespass to land a 
criminal offence. Insuch cases, “although the proceeding is criminal 
in form itis really only a summary mode of enforcing a civil right.” 
But in the ordinary case the Court cannot overlook the fact that 
the legislature chose to omit any provision for a private remedy. 
This omission of a perfectly familiar provision cannot be treated 
as accidental, and adding such a clause by implication means 
putting a different burden on the defendant from that which the 
legislature saw fit to impose. Important as it is to give full 
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effect to what the legislature has said, reading the statute in the 
light of common law principles, it is not less important to keep 
within the bounds fixed by the legislature, and not lightly entered 
upon the field of extension by implication, even though it be 
reasonable implication. 

Looseness on this point has been bred by Lord Campbell's 
much cited judgment in Couch v, Steel (1). The statute involved 
in that case, requiring medicines to be kept on board ship, plainly 
dealt with a duty already owed by the master to his passenger 
and crew, and the only doubt was whether a penalty prescribed 
by the Act was intended to be the exclusive remedy for its breach. 
This penalty was not limited to the injured person, but was 
given to a common informer, afid there seems nothing to criticize 
in the decision that a seaman injured by the master’s violation of 
the act should have his private action. But in reaching this 
result Lord Campbell quoted without qualification the statement 
of Comyns’s Digest that “in every case where a statute enacts or 
prohibits a thing for the benefit of a person he shall have a 
remedy upon the same statute for the thing enacted for his 
advantage or for the recompense of a wrong done to him 
contrary to the said law,” as if it meant that in all cases where 
one whom a criminal statute was intended to benefit is harmed 
by its breach, whether ommission or commission, and whether the 
statute provides a remedy or not, he has a right of action; and 
this has often been repeated in the same broad way. Such 
a notion is far from the meaning of the passage quoted by 
Lord Campbell, as is shown by the context and the judgment of 
Lord Holt from which it was taken; and the breadth of Lord 
Campbell’s language was limited with characteristic accuracy by 
Lord Cairns in Atkinson v. Newcastle & Gateshead Water 
Works Co., (2) a suit by a private individual for damages caused 
by a Waterworks Company’s failure to furnish the service 
required by its charter, Such a suit raises very different 
questions from those involved in Couch v. Steel (1) ; but a literal 
application of Lord Campbell’s language would cover both alike. 
Once it be made to appear, in the case of a statute like this or 
like that requiring the abutter to remove snow and ice from the 
sidewalk, that there are reasonable grounds on which the legisla- 
ture may have preferred to leave the defendant under obligations 
to the public only, the oml isinn of any express provision for a 
private remedy is a sufficient ground for denying its existence. 


(1) 3 E, & B. 402, (2) 2 Ex. Div. 441, 


A 
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The application of these general principles raises many 
interesting questions which cannot be discussed within the limits of 
a single article. One or two of them, however, may be glanced at. 

(1) What are the rights of a trespasser or a bare licensee 
injured by the defendant’s unlawful act—a trespassing child, for 
example, hurt by explosives illegally kept, or a licensee who falls 
into a shaft illegally left unguarded ? 

The first step in answering such a question, after ascertaining 
the meaning of the statute and the evil at which it was aimed, is 
to determine the rules of law which would govern if there were 
no criminal statute in the case. It is this which largely accounts 
for the delicacy and variety of the questions raised by modern 
criminal legislation in its effect on civil rights. That effect cannot 
be known until the common law governing the situation is first 
determined ; for however artificial may be the assumption that the 
legislature understood the law, it is an assumption from which the 
Court cannot depart. It may be hard, even for the Court, to 
determine the common law rule; and that rule may not be easy 
to justify in reason or to reconcile with legal principle; but 
however that may be it is theoretically one of the data which the 
legislature had before it when it acted. 

In the case of trespassers and licensees several difficult ques- 
tions arise. If the defendant did the harm by active conduct 
after the plaintiff’s presence was, or should have been, known, 
what duty was owed him? Some Courts would hold the 
defendant up to the external standard of the ordinary prudent 
man, even in favour of a trespasser ; others would refuse to do 
this even (under some circumstances at least) when the plaintiff 
was a licensee, and would hold him responsible only if his conduct 
was wanton and reckless—in other words, would impose a 
subjective test only and require a mens rea. If it were not a case 
of active force applied after the plaintiff’s presence was known, 
but a dangerous condition of the premises—and this would be 
the ordinary situation in the sort of case now under discussion- 
there would be no duty of care, and no liability without a “ trap” 
of some sort. But the tests to determine whether a ‘ trap” 
exists will not necessarily be the same for trespassers and licensees, 
and difficult questions may be raised by changes in the condition 
of the premises after the license was given. These questions 
must be solved before the effect of the statute can be ascertained ; 
and it must then be determined what is added by the statute. 

Whenever due care is the issue, the breach of the statute 
supplies the legal equivalent of negligence. The defendant is in 
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no position to meet the test of the prudent man. Here is no 
question of mens rea ; the defendant may have been innocently 
headless, or congenitally incapable of the care required; but 
regardless of moral considerations he must at his peril come up 
to the legal standard and do what the jury deems the proper thing. 
In such a case, therefore, the result will be that he who breaks 
the statute does so at his peril. But it isa very different thing 
to find in the violation of the statute the equivalent of a mens rea. 
In the sort of statute or ordinance commonly involved in these cases 
no mens rea is required even for criminal liability ; the mere fact 
that it has been broken tells nothing, therefore, of the defendant’s 
state of mind. It is not clear, indeed, what the breach of the statute, 
in and of itself, adds to the case except to relieve the plaintiff 
from proving negligence, unless objectionable fictions are to be 
invoked in his aid; and Sir Frederick Pollock’s statement that 
“The commission of an act specially forbidden by law . . is 
generally equivalent to an act done with intent to cause wrongful 
injury ” seems too broad. It may be true that in so far as the 
defendant’s knowledge of danger enters into the definition of a 
“trap,” a defendant who has knowingly permitted the violation 
of the statute should be affected also with knowledge of 
the danger; but in general it would seem that if before the 
Statute the defendant, although negligent, would not have been 
liable without proof of some wrongful state of mind, proof of 
such a state of mind is just as necessary after the statute, unless 
it intended to provide a civil as well as criminal remedy for its 
violation. In this case, therefore, even though the breach of 
statute was positive conduct prohibited by law, the result is the 
same as in the case of an omission to comply with an affirmative 
requirement ; there can be no private action unless the legisla- 
ture actually intended to give it ; and there are the same strong 
reasons against stretching its language by implying prohibitions 
which might have been inserted but were not. Is the defendant 
liable when the statute aimed to prevent one sort of harm, and 
his violation caused harm of a different sort ? 


Such a situation is not common. Where the harm is not 
that against which the statute was directed, there is generally no 
casual connection between the law breaking and the injury, and 
the plaintiff’s action fails for this reason. It would equally fail if 
the statute expressly gave a private action to any person harmed 
by its violation. The driver of an automobile may at the moment 
of the collision be committing a crime-by profanely swearing, or 
carrying concealed weapons, or travelling without his license or 
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without properly exposingthe number of his car; but none of 
these things would render him liable to a wayfarer whom he 
injured without negligence. Criminal conduct which had no effect 
in causing the injury can no more be a ground of liability than 
non-causitive negligence, In either case the wrong-doing is 
without legal significance as between these parties. But although 
the connection of cause and effect ig rare where the statute com- 
templates one sort of harm and another results, it is none the 
less possible, and the situation raises questions of some difficuly. 


Gorris v. Scott (1) makes a good illustration. A statute required 
carriers of animals to furnish certain protection during the transit, 
including separate pens and footholds. This was a sanitary 
regulation, aimed only at preventing disease, and not meant to give 
protection against perils of the sea. But the lack of the partitions 
and footholds did in fact result in the loss of the plaintiff’s 
sheep, for a storm washed them over-board when the partitions 
and footholds would have saved them. Here the defendant’s 
breach of law may fairly be regarded as wrongful positive con- 
duct in improperly herding the animals together and carrying 
them without the required safeguards ; and the continuous act 
of so transporting them without the protections which would 
have saved them was a proximate cause of their loss. A plausible 
argument may be made for the owner on the theory that he 
has suffered from the carrier’s breach of a duty owed to him; he 
could clearly have recovered if the carrier’s failure to separate 
the sheep had caused them to become infected with disease, and 
this on grounds already setforth, without indulging in any impli- 
cations as to the intention of the statute to give a private remedy. 
But the soundness of this argument is questionable. The carrier 
took all the care of the sheep which prudence required except in 
respect to the spread of disease. So far as perils of the sea were 
concerned, a prudent man would have acted as he did. On this 
point the legislature had no new light. It made stricter and more 
specific the precautions to be taken against disease, and in other 
respects left the parties to the common law. If the lack of 
partitions had injured a third person by causing the sheep to be - 
dashed against him, the breach of statute would have given him 
no rights against the carrier. The characteristic common law 
requirement of a relation between the parties in respect to the 
matter in hand, its insistence that the defendant’s duties to others 
are no concern of the plaintiff, would have disposed of the injured 


(1) L. B. 9 Ex. 125, 
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person’s claim. The defendant’s breach of duty to the state or to 
the owner of the sheep was nothing to this plaintif. It is a closer 
case where, asin Gorrts v. Scott (1), the harm has fallen upon the 
person to whom the “ duty ” was owed ; but the defendant may 
invoke similar considerations. A new “nuisance” has indeed 
been forbidden by the statute, and the defendant has committed 
it ; but his conduct is a nuisance only in one of its aspects and in 
respect to one class of consequences. Just as a savage animal 
is kept at peril as to all consequences of his ferocity, but in 
other respects, like the frightening of horses by his smell, the 
owner is liable only for negligence, so here he should be 
held to act at peril only as to the kind of harm which the 
legislature sought to prevent. Any other conclusion would 
mean giving the statute an operation beyond the interests it was 
designed to protect, The decision in Gorris v. Scott (1) for the 
defendant seems, therefore, sound; and the same result might 
have been reached by statutory construction, even if the act had 
contained the familiar clause giving the owner interms a tight of 
action for injuries caused by its breach. 

3. Should a breach of the criminal law have the same effect 
in barring a plaintiff’s right of action that it would have in making 
him liable for injuries caused to others? 

A distinguished judge has suggested a different treatment of 
the two situations, In Mewcomd v. Boston Protective Depart- 
ment, 146 Mass. 596, 603, Chief Justice Knowlton said : 

“There is nothing in the language cf Hanlon v, Sout) 
Boston Ratlroad” [a decision that the defendant’s violation of 
an ordinance was “ evidence of negligence ” only, in which the 
Court said, ‘It is not true that if an unlawful rate of speed 
‘contributed to the injury that alone would give the plaintiff a 
right to recover if he was without fault ”] “inconsistent with the 
principle which we have already stated. That decision related 
to the liability of the defendant. It may be, where a penal 
statute does not purport to create a civil liability, or to protect 
the rights of particular persons, that a violation of it will not 
subject the violator to an action for damages, unless his act, 
when viewed in connection will all the'attendant circumstances 
appears to be negligent or wrongful. And at the same time 
Courts may well hold that, in the sanctuary of the law, a violator 
of law imploring relief from the consequences of his own 
transgression will receive no “ favor.” 


(1) L R. 9 Ex. 125 
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Such a distinction, treating a plaintiff with greater severity 
than a defendant in respect of same conduct, may find some 
support both in reason and in legal analogy. For disciplinary 
purposes, from considerations of decency and propriety, and out of 
regard for its dignity, a Court may refuse to listen to a suitor 
who has been guilty of some sorts of misconduct, regardless 
of the merits of his complaint as between him and the defendant. 
The immunity which the latter receives from the just 
consequences of his misconduct is deemed a lesser evil than the 
administration of justice by the state for the benefit of evil doers. 
The defence of illegality in actions of contract makes these 
principles familiar, But their application to such cases as the 
present is a very different matter. 


It must be observed in the first place that the plaintiff's 
action is not barred by the mere circumstance that he was 
breaking the law when injured. Here, as in the case of a 
defendant, the violation of law is immaterial unless it had some 
causal connection with injury.. This was ably set forth in Chief 
Justice Dixon’s well-known opinion in Sutton v. Wanwatasee 
allowing a recovery in a highway case to a traveller who was 
violating the Sunday law ; and the reasoning of this opinion 
has now been approved even by the Court whose decisions it 
chiefly criticized. This principle, that the plaintiff’s criminality 
does not of itself bar his suit without reference to its operation 
in the particular case, goes far to answer the suggestion that a 
plaintiff should be treated more severely than a defendant ; 
for once the Court is prepared to hear the plaintiff at all and to 
treat his case as one fit for its consideration inspite of his 
wrong-doing, it must not be forgotten that the fundamental 
question is whether an admitted loss shall be borne by the 
plaintiff or shifted to the defendant. If the defendant is held 
liable because his unlawful conduct caused the harm, this means 
that the law deems it just as between the parties that he rather 
than the plaintiff should suffer the loss. If so, he should suffer it 
none the less when the parties are reversed and he appears 
as plaintiff. If, on the other hand, such conduct does not itself 
render the defendant liable, but is only ‘ evidence of negligence,” 
and other elements must be made to appear before he can 
justly be called on to bear the loss, the plaintiff should as 
between the parties be entitled to a consideration of the same 
elements before the issue is decided against him. And the 
short answer to Chief Justice Knowlton’s suggested distinction 
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in Newcomb v, Boston Protective Department is that the diff- 
culty with which he was dealing existed only for a Court 
which was bound by Hanlon v. South Boston Railroad, and 
that his powerful reasoning in the Newcomb case and in Bourne 
v. Whtiman demonstrates the unsoundness of the Hanlon case 
as an original question. 


Another situation in which it is possible to treat a 
plaintiff and a defendant differently arises when the plaintiff's 
violation of law has caused harm of a kind not aimed at by the 
statute. Chief Justice Knowlton’s suggested discrimination 
against the plaintiff might be applied here, and contributory 
illegality might be held to bar a plaintiff's action even though the 
same conduct with the same consequences would not have 
rendered him liable as a defendant. In the language, at least, 
of the cases, there is some warrant for such a distinction; 
for the statement that illegal conduct will bar a plaintiff if it 
contributed to his injury is constantly made in a broad way, 
without the qualification about the purpose of the statute 
which is so familiar when the wrong-doer is sued as defendant. 
But such language is rarely necessary to the decision, and the 
distinction does not commend itself as a matter of reason, 
Since the plaintiff is not barred by the mere fact of his wrong- 
doing but only by its effect in causing the injury, it must be 
a question of its relation to the controversy between these 
parties; and the same considerations which entitle the 
defendant to assert the immateriality of this conduct when urged 
against him asa ground of liability apply no less strongly in 
favor of the plaintiff. The plaintiff has committed an offence 
against the state, which the state may punish ; but what is this 
to the defendant ? No consequences of the sort which occurred 
were feared or foreseen by the legislature, or would have been 
by the prudent man ; until the statute was passed the plaintiff's 
conduct was blameless ; and so far as concerns this defendant and 
these consequences it is no more blameworthy now. There are, 
no doubt, considerations which may be urged against this view.; 
but in so far as these have weight, they go to show that the 
wrong-doer should be held liable when sued as a defendant, 
and not that a discrimination should be made against him when 
he appears as a plaintiff. 

The unfitness of such a discrimination is apparent when the 
character of contributory negligence as a defence is considered—a 
defence:.so severe that it permits no apportionment of loas, 
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“but cuts off all redress for harm caused by a defendant's negligence 
even though the plaintiff’s lack of care threatened harm to no 
one but himself, and was relatively a minor factor in causing 
the harm. The reinforcement brought to this stringent defence 
by the suggested discrimination against the plaintiff would come 
oddly at a time when the defence itself is crumbling at many 
points under attacks both legislative and judicial. 


The governing principle in this whole matter—the Court’s 
duty to accept ungrudgingly the declared will of the legislature 
and to recognize its full logical effect in modifying the common 
law—hag a bearing on that “ part of the law still in the nebulous 
“but clearing stage,” as Hammond, J., bas put it, which concerns 
‘interferences with business by strikes and trade combinations. 
‘In such cases the Court is constantly called on to determine 
‘the legitimate scope of business activity. Harm has been done 
intentionally, and the question is one of justification,—has the 
‘defendant kept within the rulers of civic warfare? 


These questions, as Sir Frederick Pollock has said, “ invclve 
‘subtle considerations of a psychological kind which our ancestors 
thought beyond the competence of Courts, or at all events of 
‘juries, and did not attempt to bring within the sphere of litiga- 
tion; and in dealing with such considerations a wide field is 
left open to divergent views of economic and social policy.” But 
modern legislation has much narrowed that field. The Courts 
‘cannot forget that within the limits of the constitution the legis- 
lature has the absolute right to impose its economic views on the 
‘community. However unsound those views may seem, or may 
‘be, the Court has only to accept and apply them. Such an accep- 
tance may call for much self-restraint and breadth of view, and 
may lead to the modification of much that has been decided. If, 
for example, the common law’s hostility toward combinations of 
workmen has reflected itself in decisions in which monopolizing 
‘policies of laborers are looked at with greater severity than like 
‘combinations among traders, modern legislation fairly construed 
may require exactly the opposite treatment. In the field of 
business combinations legislatures are declaring -their views with 
freedom, and condemning many things. In each instance the 
condemnation means that the thing is declared a public danger— 
in other words, a nuisance guoad the evil which was fared. 
Doing such a thing is no longer legitimate business activity, 
and harm intentionally inflicted by means of such conduct will 
be ‘actionable, for the defendant's justification will fail,- The: 
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rules of the fight have been changed by the final authority, and 
the field of competition has been cut down accordingly. Id 
déaling with these cases the Courts have no duty more impor- 
tant than a careful study of the whole statute law on the subject 
in order to extract from it the declared legislative policy. And 
whether that policy be enlightened or the reverse, its free accep- 
tance will best preserve the dignity and power of the Court: 


í Ezra RIPLEY THAYER. 
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Receivers and Liquidators—by H.C. EMERY, EFFINGHAM 
WILSON, LONDON, 1913. This volume deals with the subject of 
the appointment and duties of Receivers and Liquidators 
from an entirely practical poirt of view. It does not aim at 
being an exhaustive treatise on the subject where principles are 
discussed and elucidated. The work is intended to supply 
Receivers and Liquidators with a full and easily intelligible state- 
ment of the modern law on the subject so as to enable them to 
discharge their duties efficiently. References have been given to 
the more recent decisions and forms have been added which will 
be found convenient in practice. 


The Law Relating to Prospectuses—by F. E. FARRER, 
EFFINGHAM Witson, Lonpon, 1913. Mr. Farrer is the author of 
a well-known treatise on conditions of sale of real estate and his 
present work is characterised by the same lucidity and accuracy 
as his previous treatise. The work will be of considerable use to 
the large number of laymen, who find themselves in the position 
of a promotor, director or secretary of a Company, but it would 
be a mistake to suppose that the work is popular in the sense of 
being superficial. On the other hand, it states the legal principles 
applicable to prospectuses with great simplicity, and at the 
same time with considerable fulness. There are portions of the 
book indeed for instance the charter on the action of deceit at 
common law which would repay perusal even by a lawyer, The 
work will be welcome by a large circle of readers, protessionn 
and non-professional. 


Debentures and Debenture Stock—by P. F. Smonson, 
M A, 4th EDITION, Erringaam Witson, LONDON, 1913. The 
treatise'on Debentures and Debenture stock by Mr, Simonson ‘is a 
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recognised aurhority on this branch of the law. The third 
edition was published nearly a dozen years ago and since then 
the whole law on the subject has been developed and in many 
respects altered so as to make a new edition an absolute neces- 
sity. The author has recast the work and has incorporated all 
statutory changes and every judicial decision of any importance. 
The work is divided into three books. The first division deals 
with the nature of the various classes of the debentures, the 
second with the rights and remeflies of a holder of debentures, 
while the third treats of debentures issued by public companies 
and local authorities as distinguished from Trading Companies. 
Each of these topics is extensively discussed and extracts are 
given from the leading judgments so as to enable the reader to 
ascertain in many places the law as stated in the words of the 
Judges themselves, The new edition, we venture to think, will 
maintain its position as the leading text book on the subject, 


The Bengal Tenancy Act—by H. K, HALDAR, M.A, B. Lo 
S, N. BHATTACHARYYA AND Co., CALCUTTA, 1913. Price Rs. 5. 
Mr. Haldar has entered a field in which there is no lack of able 
and distinguished competitors of established reputation. ‘His 
edition however has features which would commend it to the 
practitioner, The notes are full but are classified under numerous 
sub-heads so as to make reference easy and sure. The cases have 
been brought up to date and many of the older decisions have 
been judiciously omitted. The appendices deal with the important 
topics such as the statutory rules made by the local Government 
and the High Court as also the questions of procedure in rent 
suits which are of frequent :occurrence. The index covers more 
than 120 pages and serves to enhance the value of the book. 


Rules and Orders of the High Court (Original Side) with 
notes by J. H. HECHLE, CALCUTTA, 1914. This handsome volume 
reproduces the rule now in force on the original side together 
with notes thereon by the Registrar. A new and consolidated 
edition had become imparatively necessary by reason of recent 
changes and as might have been expected the work has been 
produced in an accurate and exhaustive manner ; the portion of 
the volume which will interest even persons not engaged in 
practice in the Original Side is the introduction which gives the 
yarious Charters and Letters Patents. It will have been advisable 
however to reproduce every one of these in full. We have 
however nothing but:to praise for the work taken as a whole, 
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THE ANNALS OF THE BENGAL BAR.~—(continued,) 


The following is a ist of April message from Longueville 
Clarke to his brother members of the Calcutta Bar. It throws 
much light on the contemporary history of the Bar. 


To 
The members of the Calcutta Bar Library in Council. 


Ye legal sages of each sort 
From fools who pose, to fools who sport 
This note is sent with his best will, 
By your old crony Longueville, 
Being of Asses a vast essence, 
How can you budge without his presence, 
And yet you meet on things momentous 
From what you do, good Luck defend us 
Do you expect to act with wisdom ? 
‘There is no such thing, throughout all—dom 
"Tis not in Goodeve’s longest speeches, 
Nor Reed, whose grin to Landsend reaches. 
- Nor in your Viscount’s blandest airs, 
Nor Ritchie’s tact for splitting hairs 
Nor in the arts which Cowie musters, 
Nor e’en in bellowing Andrews blusters 
Nor yet in him, who ne'er did well 
(Don't think I mean John David Bell) 
Nor mulberry legs of Paddy Doyne, 
That Bitt and Hogg of Irish coin 
Nor Newmarch who has nothing new, 
Nor gentle tempered Montriou, 
Nor Boulnois, from whose lectures keep us 
Nor Graham who swims best where deepest, 
Nor in those tones so high and shrill, 
Which Paul employs the Court to fill 
You cannot get on in Long’s absenca 
Without a good display of bad sense 


=. 
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Thre cry will be from each who passes 
The Donkey boy deserts his Asses 
Without me you will be perplext, 
So meet the first of April next. 


The MSS. of these verses are in the Bar Library. 

Some of the objects of the founders of the Bar Library as 
given in prospectus signed by «Longueville Clarke on the 14th 
June 1825 are :— 

1, To" have at hand a perfect Law Library for all matters 
of reference- and practical assistance during the transaction of 
business in Court.” 

The value of the books which formed neucleus of the Library 
was Rs. 5,928-6as. only. Bar Library spent only Rs. 200 for 
Reports and Rs. 100 for other books per annum. The present 
value of the books belonging to the Library is nearly Rs. 1,00,000 
and it spends about Rs. 4,000 for buying Law Reports and other 
books per annum. Amongst its valuable collections we have the 
MSS. notes of Mr. Justice Hyde in 73 Vols. (from 1775 to 1798) 
and a quarto volume containing the charters granted to the 
Hast India Company. 

2. The second object was thus stated: ‘ The establishment 
of a Library will be attended with great advantage, not only to 
the Bar, but to the suitors of the Court, by materially facilitating 
the despatch of business, Nearly all the pleadings are drawn by - 
the Bar, but a great delay is occasioned in this department of 
business, by, the attendance of Counsel in Court, many gentlemen 
spent the greater part of the day in Court, without being engaged 
in the cause which (the Court) may at the moment be trying, and 
yet are unable to retire to their Chambers from the expectation of 
the next case being called on, in which, they may hold a-brief. 

Now, had the Counsel who were not engaged in°a cause, a 
Library to which they might retire, they could devote that 
time to the business of theirclients, which is now unprofitably 
spent in the Court House, while its vicinity to the Court, would 
admit of their being called the moment they were wanted.” 

Any one coming to the Bar Library on any working day 
may see how far this object has been fulfilled. 

The admission fee was originally Rs. 100; then. raised to 
Rs. 250 from October 22nd, 1827, then to Rs. 500 and then in July 
1913 admission fee was fixed at Rs, 750. Though we have not 
given any name after the enrolment of Sir Tarack Nath Palit yet 
we should mention here that the first Indian who has become 
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a Member of the Judicial Committee was formerly a Member 
ofthe Calcutta Bar. Then the first Indian who was appointed 
a Member of the Executive Council of the Governor-General of 
India is also a member of the Calcutta Bar. 

One noticeable fact is that though the members of the 
Calcutta Bar knew very little of Sanskrit and thereupon was 
not in a position to examine the original texts of Hindu Law 
we have now members like the Hon’ble Mr. Chukerbutty well 
versed in Sanskrit able to expound intricate Sanskrit texts as any 
learned Pandit, 

The relation between the Bench and Bar in Calcutta has 
always been friendly and there is only one reported case of 
contempt of Court by a member of the Calcutta Bar, vig., tn the 
matter of C. Piffard. 

In this matter Mr. Piffard was called upon to shew cause 
“why for his misbehaviour and contempt of this Court, his name 
should not be removed from the Roll of Advocates of this Court, 
or why he should not be suspended from practice as an Advo- 
cate of this Court and from all the rights and privileges of such 
Advocate, for such time as the Court may think fit to order, 
or why he should not be otherwise punished according to law 
for his said misbehaviour and contempt.” 


In this matter there was a second Rule which ordered 
(That Capt. G. E. Francis of His Majesty’s zoth Regiment of 
Foot, do attend personally in this Court on Tuesday the 26th 
. day of May instant, at 11 o'clock in the forenoon, then and there 
to show cause why he should not stand committed to the custody 
of the Sheriff of Calcutta or be otherwise punished according to 
law for a contempt of this Court.” 

Mr. Piffard offended by the use of a strong expression on 
the part of a Judge while sitting in Court, sent a friend of his 
(Capt. Francis) to the Judge’s private residence upon a pacific 
errand to ask for an explanation. Meld by nine Judges out of 
eleven, that the party sending the message and the party 
conveying it, were guilty of contempt of Court. 

Now, when the Contempt of Court Bill is engaging so much 
attention of the lawyers it will be profitable to know how ex- 
tensive the right of the Judges of the High Courts is to vanish 
people for contempt of Court. 

The facts appear from the following aff diavis filed in this 
matter: The first affidavit is that of Mr. Justice Bayley of 
which the following is a copy 1 


DOn ` THE CALCUTTA LAW JOURNAL: (Vou, XIX. 


8 P. x, Saturday, May 8th, 1863, 


In ease I may be referred to in the matter of Mr. Plffard’s address to the 
penah to-day, I sit down os soon as possible after the cases in review have 
been gone through, to note what happened as far as the rapidity of the 
occurrences enables me to remember accurately: 

Ona review being called on about nodn, in which Mr Piffard was for tha 
applicant, he stated that his points for review were, “That our Bench had not 
given its reasons for not allowing coste and interest.” I remarked that both 
were matters of discretion, and that 1 did not consider it imperative upon tbis 
Court to give any reasons, (1) becanse costs and interest were matters in whioh 
the Court, reviewing the conduct of liligant parties asa whole, made its order 
without necesgarily going into detailed reasons. At any rate, that its not 
doing so could not per se be an absolute ground for demanding a review, but 
that in fact reasons were given by us which Tread. Mr. Justice Morgan asked 
Mr. Piffard to read his petition on the matter of costs, and the petition being 
read, was in no way upon the point of ‘our not giving reasons,” but in so 
many words that “our order was in itself unjust,” Mr. Piffard procceeded 
to argue that this inc'uded his plea of “our not giving reasons,” and that in 
this case, both costs and interest were essential points, the costs being due on 
previous litigation, and the interest being a just demand on money advanced, 
Mr. Puffard argued a httle longer, when Mr, Justice Morgan asked if he had 
any other point, and Mr. Piffard said he had not. Respondents’ pleader was then 
called, when I said I did not want to hear him, as I thought a review should 
not be granted and Mr. Justice Morgan concurred. Mr. Piffurd then stated that 
he had sat down because he understood the Court was with bim, but that he had 
not finished and wished to be heard further, He was again heard, but going 
over the same ground again, Mr. Justice Morgan stopped him, and was express- 
ing his view of the case, when Mr. Piffard interrupted bim whilst speaking, 
Mr, Justice Morgan then said " The Court is speaking, Sir, will you be silent.” 
Mr. Piffard however went on apeaking. Mr. Justice Morgan then said “ Will 
you be silent Sir,” but certainly to my mind, although warmly, still not 
offensively, Mr, Piffurd still made some observations which I did not catch. 
On this Mr, Justice Morgan said very sharply “ Hold your tongue Sir,” I then 
gave my opinion on the two points ag a findl judgment on my part which I 
meant it to be, and said it was. Mr. Puffard did not interrupt me then, but 
immediately afterwards again wished to speak, and I said that the case was 
concluded, that my judgment was given, and therefore I could hear no more, 
A few other cases were then proceeded witb, and the next was one in whioh 
Mr. Pifflard was engaged He rose and addressing me personally said, “He 
elaimed the protection of the Court” On Mr. Morgan asking what he sald, Mr, 
Piffard remarked that he was addregsing me not Alr Justice Morgan. Mr, Justice 
Morgan immediately interposed before could speak (not that he did so with a 
view to interrupt me) and quite calmly suggested to Mr, Piffard that the qnes- 
tion had batter be referred elsewhere (which I suppose meant the Chief Justice) 
and Mr, Piffard’s oase be deferred. Mr, Piffard agreed to this, and stated that 

(1) In this connection see the remarks of Jenkins O. J. in Parshran v. 
Dorabji (1800) 2 Bom, L, R. 254, “It is true-the rules of this Court dispense 
with the necessity for stating reasons in writing, but I cannot think ıt was the 


intention of the framers to absolve the Oourt trom observanze of tha cule thre 
in the absence of reason to the contrary costs should follow the result, . "i 
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I submit ibat in so doing, neither Captain Francis nor I infringed on 
the impunity of a Judge's atation, and that there was no more impropriety in 
the act than in seeking an explanation from a clergyman or a woman. 

Finding that Mr, Justice Morgan refused even to listen to Oapt. Francis 
sufficiently to ascertain the real character of his mission, I had no alternative 
but to submit to the profession as I had done before receiving your letter, 
Mr. Justica Morgan’s language and conduct on the Bench, and to leave to the 
Calcutta Bar the vindication of uor privileges,” 

Mr, Piffard also filed an affidavit in which he stated amongst other things! 
“the facts stated byMr. Justice Bayley are correct down to the words ‘wished 
to be heard further. He was again heard.’ 

I say that on being permitted to addresa the Court I proceeded to argue on 
the points which, at Mr. Justice Morgan's request, I had previously simply 
stated without argument, ga. a . a . « Mr Jastice Morgan 
proceeded to make some general observations on the necessity of making stringent 
Tules to prevent the time of the Court being taken up in hearing matters 
urged in review whioh could not properly be urged, and as it appeared to me, 
intimated his opinion that in the case just concluded, the time of the Oourt 
had been taken up by me with argument on points which Counsel ought to 
have known were not arguable on review. 

I say that I thereupon in what I intended to be, and do verily believe 
was, a courteous and respectful manner, rose for the purpose of explanation ; 
stating that what his Lordship complained of was caused by the want of 
uniformity in the rulings of the differant Benches ag to what were and what 
were not proper grounds for review, ‘ š Eo A ; ; I am 
unable to state precisely how far I got in making such explanation. Mr. Justice 
Morgan shook his head and waved his hand at me which | understood asa 
token of impatience, but I did not hear any articulate words until Mr. Justice 
Morgan sald “Will you be silent, Sir,” and immediately afterwards “ Hold your 
tongue, Sir, be seated,” in a lond, violent, and offensive tone. I expressed my 
surprise at hearing sach language from the Bench, and then sat down, and 
Mr. Justice Bayley delivered judgment, also rejecting my application for 
review, é ' . , z ‘ 1 say that at about half-past six on 
the sams evening I... . calledon Mr, Eden and asked him to call, as a 
friend, on Mr. Justice Morgan and recall to him the occurrences of the morning, 
and express my hope that he would not refuse to recall, or state that he 
regretted the. words he had used, and the manner in whioh he had used 
them, å ‘ f . . I distinctly swear and say that I had 
not any intention whatever, when I requested Oapt, Francis to callon 
Mr, Justice Morgan, of sending a hostile message, or provoking a hostile meeting, 
or of appearing to do go, and that my sole motive was the hope that Mr. Justice 
Morgan might, after he had had time for reflection, think proper to offer suoh 
expressions of regret as would have fully satisfied me, and as it appeared to 
me, he might as a gentleman to a gentleman, without any derogation to his 
dignity or independence as a Judge, have offered for words spoken in a moment 
of heat, but which it was impossible, as it appeared to me, that E elther as a 
gentleman or a member of an honourable and privileged profession, could 
submit to without protest or remonstranoe.” 

On the 16th May, Mr. Ashley Eden (afterwards Sir Ashley Eden) wrote 
the following letter to Mr. Piffard, showing the nature of the message Mr, 
Piffard wanted to send to Mr, Justice Morgan through him 3 
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My dear Piffard, 

1 » « When first you told me that you proposed to send and ask Mr, Morgan 
to express regret for the manner in which he had addressed you, I for-a moment 
thought that you intended to demand an apology ; but upon my asking you, if 

. that was your intention, you moat positively disclaimed any desire to send a 
hostile message, but you appeared to think that Mr, Morgan would not hesitate 
to express regret for any pam which he had caused you as a member of society, 
for the manner in which he addressed you from the Benoh. I did not concur 
in this view, for it seamed clear to me that Mr. Morgan would naturally treat 
the matter as an official matter entirely, and auch an expression of regret from 
him as a private individual, would bave been to all intents and purposes, an 
admission that he had taken advantage of his position asa Judge to make use 
of stronger language than he bad any right to use; in fact, I anticipated that 
he would act precisely as he has acted ; and his only chance of justifying hig 
own conduct was to put you in the wrong. Hence my caution to you, 

There were also a joint affidavit as to what had actually happened in Conrt, 
by Romesh Ohunder Mitter, Obunder Madhub Ghcese, Sheppard Leslie, O, 
Gregory and Mutty Laul Mookerjee. 

Mr. Doyne argued the matter on behalf of Mr, Piffard and Mr Bell for 
Captain Francis before a Bench consisting of (1) the Hon'ble Sir Barnes 
Peacock, Ohlef Justice, (2) the Hon’ble Sir Mordaunt Wells, (3) the Hon’ble Mr, 
Norman, (4) the Hon'ble Mr, Levinge, (5) the Hon’bleé Mr, Campbell, (6) the 
Hon'ble Mr, Seton-Karr, (7) the Hon’ble Mr, Raikes, (8) the Hon’ble Mr. Steer, 
(9) theHon’ble Mr, Roberts and (10) the Hon’ble Mr, E. Jackson, Puisne Judges, 

At the conclusion of the address of the Oounsel, their Lordships retired 
and returned, after an absence of two hours and-a-half when Sir Barnes 
Peacock delivered judgment :—~ 

His Lordship expressed deep regret that anything should have ooourred 
to interrupt the harmony existing between the Bench and the Bar, He had no 
hesitation in stating that in his opinfon both Oaptain Francis and Mr, Piffard 
had been guilty of contempt of Court Bight ofthe Judges agreed with him, 
but Mr, Justice Wells and Mr, Justice Raikes were of opinion that Capt. 
Francis had not been guilty of contempt of Court, or of any other offence, but 
that Mr. Piffard, although not guilty of contempt of Court, had been guilty of 
misbehaviour as an Advooate, Although the majority of the Judges were of 
opinion that both these gentlemen had acted in contempt of Oourt, they did 
not wish to visit the ,offence with any punishment. The Court would be oon- 
tent with an apology, nor need the apology be an abject one, but simply such ag 
would convey the expression of their sorrow at having committed that which 
the Court considered to be contempt. 

Mr. Doyne on behalf of Mr Piffard and Mr, Bell on behalf of Oapt, Francis 
then expressed regret that thelr clients should bave committed any act which 
wonld be considered contempt of Court, 

Sir Barnes Peacock said that the Oonrt was satisfied with the expression 
of regret which these gentlemen had made, Nothing which had occurred 
conld or ought to affect Mr. Piffard in the minds of the Judges hereafter. In 
the opinion of his Lordship when gentlemen inadvertently committed an act 
in contempt of Oourt, they did honour to themselves in apologizing. 

- fy | Both Rules dlsoharged. 
B. K, ACHARYYA., 

- -{ To be continued, ) 
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DEVELOPMENT OF LAW OF TESTAMENTARY 
POWER OF HINDUS IN BENGAL.—(continued.) 

The Wills of Maharaja Kristna Chandra and Maharaja Seeb 
Chandra were executed on the 9th Joyst 1187 corresponding with 
20th May 1780 and 29th Joyst 1195 corresponding with 8th 
June 1788 respectively, 


The Will of Maharaja Krishna Chandra was signed by the 
testator and attested by the two following witnesses :—(1) Wm. 
Markham (in English). (2) Moonshy Shurreatoolla Khan (in 
Persian). 


The following isa copy of the English translation of the 
Will of Maharaja Krishna Chandra. 


“To my beloved Seeb Chandra Ray perpetual health. 
At the time of life which I have reached, I have no leisure to 
attend to the affairs of the country, my business being that 
which the dead are employed in, being of sound mind and 
memory I direct as follows; as our raf has never been divided 
I give to you of my own will and pleasure the purgunna 
Okra, &c. My whole zemindary, my state palankeens, drums, 
and other dignities conferred on me from the Presence, and the 
old and new frmauns. The charge of all religious affairs, 
expenses of the zemindary, all gains and losses are yours. 
Your brothers, and your brothers’ adopted sons have no concern 
therein. To my beloved Sumboo Chundro Deyh, by reason 
of his having a large family I give out of the stipend which 
I receive from Government, the annual sum of fifteen thousand 
rupees. To my beloved Moheysh Chundro Deyb ten thousand. 
To my beloved Eshaun Chundro Deyb ten thousand ; to the 
adopted son of Bhoyrab Chundro Deyb deceased, my beloved 
Madhab Chundro Deyb two thousand five hundred; to the 
adopted son of Hur Chundro Deyb deceased, my beloved 
Jugges Chunder Deyb, two thousand five hundred ; making 
in all the sum of forty thousand rupees, which I hereby settle 
on them for their several expenses. Neither you nor they 
shall annul the dispositions I bave herein made. If apy one 
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shall attempt to annul them, such an act shall not be valid 

either with mine, or conscience or with the Magistrate. Dated 
the 9th of Joyt 1187 B.S. 

(Sd). Bujpey Sree Monmoharaj Rajendra 

Krishna Chundro Bahadur.” 

Raja Krishna Chunder executed another will in persian 
two days before executing the" above will ze, on the yth 
Joyt 1187 (B. S.) almost to the same effect, with the addition of 
the following clause: "I have written these few words by 
way of a deed of trust, and decision, that at any time of need, 
it may be to my said dear son Seebchund- Bahadur, a powerful 
authority, a clear argument and unanswerable proof.” 

The attestation clauses of this will are also very significant 
showing how far the rules, governing execution of wills in 
England had been followed in this case. 

Those clauses are. 

Signed and sealed in the presence of us. 

(Sd). Wm. MARKHAM. 

Signed by the said Maharajendra Kishen Chund Bahadur 
and acknowledged as his act and deed in the presence of. 

(Sd). Moonsby Shurreatoolla Khan (in Persian). 

The Will of Raja Sheeb Chundra was executed on 29th 
Joishta 1195 B. S. corresponding with 8th June 1788. 
= It was signed by Bajpey Raj Sree Monmoharajadheraj 
Sheeb Chunder Bahadur, 
` Attested by the following 7 witnesses. 


1. Sree Dorpnarayn Shurmonung of Gudkhali. 
ay Joynarayan| Ditto. Hubbeebpore. 
© 3, „ Ramnauth Ditto, Guarry. 
4. 5, Sunkur Ditto, ii 
5. 4 Sree Kriso Naug Roghoonathoore. 
6. ,, Hurroheet Paul Sibnebaus. 
7. yy Hurrunuth Paul Baikunt Surrumi. 


This will has the following clause about the stipend from the 
Government mentioned in the will of Mabaraja Krishna Chandra, 
«u As it is probable that the whole of the Moshahurra abolished 
by Government will not be restored, you will pay to your uncles 
and cousins out of such part as may be restored, whatever the 
Government directs.” 

The Dewanny Adawlui of the District of Nuddia and the 

-Sudder Dewanny Adawlut held that the dispositions made by the 
testators were valid, 
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The judgment of the Dewanny Adawlut of the District of 
Nuddia dated the 12th February 1791 or the 3rd of Phaulgun 1197 
B. S. is interesting and important for various reasons. It shows 
what the law of procedure and evidence was in this country 
at the end of the 18tb century. That judgment after making 
certain formal recitals runs as follows: “after taking into 
consideration the petition and reply of Eshun Chand the 
plaintiff, and the answer and rejoinder of Ishwar Chand, the 
defendant, the plaintiffs’ vakeel is asked, if he has anything 
further to offer on behalf of his constituent. He replies that he 
will inform the Court on Saturday. On the 2nd January 1790 
the plaintiffs’ vakeel declared to the Court in the presence 
of the defendant’s vakeel (in reply to the equisition made to 
him on the last Court day) that his constituent had nothing 
further to offer, but that he requested justice might be done 
according to the 19th article of the judicial Regulations, according 
to shasturs and conscience. The defendant’s vakeel is then 
asked what proof his constituent has to shew that the whole 
of the zemindary under litigation 1s his right, and that the 
plaintiff ought not to obtain a share, He replies tbat Maha-. 
raja Kishen Chund deceased, had given by two wills (one will being 
in Persian and the other in Bengally) all the zemindary in 
question to the late Raja Seeb Chund father to his constituent ; 
that these wills, a zemindary Sunnud under the seal of the £Aalsa 
and signature of the gentlemen of the council, a royal Furmaun 
and a purwanna from the Nawab Mobaurik Ud-Doula, the whole 
in favour of Seeb Chund his constituents’ father, were in his 
possession, and were the proofs on which his constituent rested. 
his right. The defendant’s vakeel then produced to the Court 
a will written in Bengally, dated the gth of Joyt 1187 B. S. 
under the seal and signature of Raja Kishen Chund deceased 
and witnessed by Mr. Markham and Moonshy Sharreatoolla 
Khan, and another will written in Persian, dated the yth of 
Joyt of the same year under the seal and signature of Raja 
Kishen Chund deceased, and witnessed as before .-.-. . also 
a third will written in Bengally dated 29th Joyt 1195 B.S. 
under the seal and signature of Raja Seeb Chund deceased and 
witnessed by Durpnarayn and six other witnesses. On the 5th-ot 
January of the same year, the three Wills before mentioned were 
shewn to the plaintiffs’ vakeel, who was asked, if they were 
authentic >. . . Tt was ordered that the defendant's 
yakeel attended by Zummeradeen the Nazir of the Adawlut, 
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should car:y the three Wills in question and show them to the 
plaintiff (1). On the 7th January of the same year, the plaintiff's 
vakeel reported to the Court in the presence of the defendants’ 
vakeel, that his constituent having seen the three Wills in 
question had observed that there was the signature of Raja 
Kishen Chund to two of them, but that he had signed them 
both when he was sick and languid, and when his mind was 
unsound, that there were two different dates to them, from which 
circumstance the sickness and unsoundness of mind were proved ; 
that the third Will was signed by the late Raja Seeb Chund, 
who had therein given all the zemindary in litigation ; that 
according to the skasturs, the whole of the zemindary was not 
the right of Seeb Chund and that consequently his leaving it to 
the defendant is not valid. On the igth of January of the 
same year, in the presence of the vakeels of plaintiff and the 
defendant, Ram Kishen on the part of Mohendur Narayan Ray, 
and Runjeet Roy on the part of Lachmynarayan Roy, both 
canongo mohurrars, being asked, if they can furnish a 
geneological table of the zemindary of purganah -Okra &c, 
reply, that they can in the course of seven days furnish the 
Court with the same (they were put in), The defendant’s vakeel 
being asked replied that the geneological table which the 
canongo mohurrars, had delivered to the Court, was just and 
correct. The opinions of the Pundits in this cause being 
deemed absolutely necessary, the vakeels of the plaintiff and 
defendant are directed to inform their constituents to report 
to the Court the names of such Pundits as they have a good 
opinion of, to whom the question may be referred.” On the 27th 
March of the same year the vakeels of the plaintiffs and the 
defendants gave the names of several Pundits. Pundit 
Hurrynarayan Sarbobhom of Soobha Bazar in Calcutta (nomina- 
ted by the plaintiff) Pundit Airparam Zuskabhoosan of Nuddia 
(nominated by the defendant) and Yugganauth Turkapunchanan 
of Trivenny (selected by the Court) were asked to give their 
opinion on the question and they sent in their written opinion. 
Thereupon “the plaintiff's vakeel requesting to be allowed 
copies of those answers, that he might shew them to his 
constituent, it was ordered that he should be allowed copies 
thereof. On Thursday the 13th of May of the same year, the 
plaintiffs’ vakeel informed the Court, in the presence of the 
defendants’ vakeel, that his constituent having seen the opinions 
of the three Pundits required to know, upon what books those 
(1) In this connection consider the present rule relating to proof of Wills, 
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opinions were founded, and begged that the Pundits might come 
with their books and explain themselves to the Court. The 
Pundits were on the same day summoned to attend.’ On the 
26th day of May of the same year, fagganauth Turkapunchanan 
and Atwparam Turkabhoosun being present, as well ‘as the 
plaintiff’s and defendant’s vakeels, were asked, upon what books 
they had formed the opinions which they had deliveréd into 
Court, to which both Pundits replied with’ öne voice, that their 
opinions were founded on eight books wiz. Day Dhang, Duytutt, 
Bibad Chintamonny, Sreteshar, Dottoneernoy, Balmeekt Ramayon, 
Adhiato Ramayon and Bibad Rutnakar. As they said they were 
able to produce the sA/okas in those books upon which they had 
framed their opinions, they were desired to write them on a 
separte paper and to deliver such paper to the Court under their 
signatures. 

On the 27th day of May of the same year, they, in the 
presence of the vakeels of the plaintiff and defendant, delivered 
in, under their signatures, two papers (Nos. 15 and 16) containing 
copies of passages in the eight books mentioned on the precéding 
day which being compared with the books from which the 
passages were selected are found to be exact. The Pundits were 
then asked if in those books there were any other passages of 
an opposite tendency. They replied, that, whatever passages 
were of such a nature in those books, they had, together with 
explanations thereof, inserted in the two papers before mentioned. 
Being asked, if there were passages in any other books which 
militated with what were in the two papers before mentioned, 
they replied, that there were not any books that are at present 
in general use, and that if there were any in general use, and 
that if there were any in other books, they were unacquainted 
with them, Being asked, which of the eight books in question 
is considered the best authority they replied that in the present 
case Day Bhaug is: On the isth of June of the same year, 
the plaintiff's vakeel, in the presence of the defendant's vakeel, 
is asked; if on the day on which the Pundits delivered in the 
two papers before mentioned, his constituent had heard the 
purport of them. He is then asked, if his constituent has any 
writings to oppose to them; he replied, that he had, and that 
if he were supplied with copies of the Pundits’ papers, he could 
reply to them within seven days. It was ordered that the 
plaintiff's vakeel should be furnished with copies of the papers 
in question. On the roth day of July of the same year, the 
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plaintiff, in the presence of the defendants’ vakeel, delivered 
in a paper (No. 17), put his signature, in reply to the papers 
which the, Pundits before mentioned had given into the Court. 
As it became necessary in this cause to get the opinion of other 
Pundits, on the znd of August of the same year, five separate 
questions of the same purport, were sent to Mr. Duncan of 
Benares and to the Judges of the Adawlats of Gyah, Dinagepore, 
Moorshedabad and Ducca, that answers thereto might be obtained 
from Pundits of character. The question was to this purport :— 
A zemindar died, leaving two or three sons. He gave, by will, 
his hereditary zemindary to the eldest son and settled on the 
younger sons, moshaharra, for their clothes and victuals. The 
eldest son, in consequence, obtained possession of the zemindary 
and the younger sons received their stipends. Is such a gift valid 
according to the shasturs? If the younger sons now claim 
shares of the zemindary, shall they according to the skasturs, 
obtain them? On the 30th of August of the same year arrived 
an answer (No. 18) from Dinagepore an answer (No. 19) from 
Dacca. On the zoth of November ofthe same year, two answers 
(Nos. 20 and 21) from Benares, three answers (Nos. 22, 23, 27) 
from Moorshedabad and an answer (No. 29) from Gyah. 

It appeared from the answer from Gyah, that the younger 
sons cannot lay claim to the hereditary zemindary during the 
life of the eldest son in whose favour the will was made, and, 
in the answer from Dacca, that if the eldest son has obtained 
the zemindary by the consent of the younger sons they have 
no claim to shares thereof. Therefore, on the 15th of December 
of the same year two other separate questions were sent to the 
Judges of Gyah and Dacca. The purport of the question sent 
to Gyah is this: l 

In answer to the question, you say, that, during the life 
of the eldest son in whose favour the will was made, his younger 
brothers cannot lay claim to the hereditary zemindary. As a 
doubt arises, a second question is sent :—Suppose the person 
in whose favour the will was made, leaves the zemindary by will 
to his son, shall his younger brothers after his death (notwith- 
standing they receive their moskaharra) according to the shasturs, 
obtain shares ofthe zemindary ? An answer to this is desired—The 
purport of the question sent to the Judge of Dacca is this :— 
If a father leaves by will the hereditary zemindary to the eldest 
son, without the knowledge of the younger sons, is it a legal 
gift or not? An answet according to the shasturs is required—On 
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the zoth January 1791 the Judges of Gyab and Dacca furnished 
the answers (Nos. 26 and 27) to the second questions sent to 
those places. 

Although the opinions of the Pundits received from the 
above places do “not all agree, yet, a majority of them have 
declared :—that the will of Raja Kishen Chund, in which he gave 
the zemindary to Seeb Chutnd, father of Ishwar Chund the 
defendant, is just and proper: but, as it does not clearly appear 
from these papers, if the said will be valid according to the 
shasturs or not, recourse is had to the English translation of the 
Code of Gentoo laws published by Mr. Halhed in which two 
passages occur—relating to the present cause. The first is 
this :—‘Ifa father divides among his sons the glebe, orchards, 
houses, rents, slave girls and slaves of his father and ancestors 
to the son who hath a large family, to the son who hath been 
particularly dutiful to his father, and to all his other sons, he 
shall give it in equal shares’; he hath no authority to give 
to some more, to others less ; and these things also he hath no 
power to sell or to give away without the consent of his sons.” 
The second point is this: ‘A father shall not so give away, or 
sell the effects and glebe belonging to himself, or to his father 
and ancestors, as that his immediate dependents should be 
destroyed for want of victuals or clothing, if reserving so much as 
may be necessary for the immediate food and clothes of his 
dependents he should sell or give away the rest of the property ; 
he has authority so to sell and give away.” These two 
points are also opposite; but, although the first appears the 
most preferable rule, nevertheless, since a father can according 
to the shasturs, give what remains of the paternal property, after 
setting aside sufficient for the sons, and as, according to the 
papers given by Jagganauth Turkapunchanun, Kirparam 
Turkabhoosan and Hurry Narayan Sarbobham, and also according 
to the book Dayabhaga which is much respected in this country, 
the said will is conformable to the sAasturs and cannot be 
altered.” 

The Sudder Dewanny Adawlut upheld the decree of the 
District Court in their judgment delivered on 23rd February 1792. 
That the people of Bengal did dispose of their property by will 
about this time is clear from the preamble of Regulation V of 1799. 
It runs as follows :—" Doubts having been entertained to what 
extent, and in what manner, the Judges of the ZiHah and City 
Courts of Dewanny Adawlut in the Provinces of Bengal, Behar 
and Orissa and Benares, are authorized to interfere in cases 
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wherein the inhabitants of the above provinces may have left 
wills at their decease, and appointed -executors to carry the 
same into effect ; or may have died intestate, leaving an estate 
real or personal, with a view to remove all doubts on the authority 
of the Zillah and City Courts in such cases . . . . The Vice 
President in Council has passed the following regulation.” 
By section 2 this Regulation empowered executors of Hindoo 
and Mohamedan wills, (not being disqualified land-holders) to take 
charge of the estate of the deceastd, and proceed in execution 
of their trust, without any application to the Judge, or other Officer 
of Government. This Regulation was passed, as mentioned 
in the preamble, to provide for cases where the deceased had 
left a will, but this Regulation, by laying down the rule that the 
executors were competent to administer the estate of the testator 
without applying for and having the probate of the will, delayed 
the devolopment of Law of Testamentary power of Hindus 
for nearly a century till the. passing of the Probate and 
Administration Act 1881, We shall presently deal with the 
reasons which checked the devolopment but before doing that 
I shall mention the case which came up before the Supreme Court 
-in 1793 #. ¢., the case of Dial Chand Addie v. Rissory Dassey. 

In Dial Chand Addie v. Kissory Dassey (1793) Montriou’s 
Hindu Law cases, 371, the will was in Bengali language of which 


the following is a copy. 
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I Sree Juggulkishore Auddie execute the following will. 
I of my own free will make my wife Sreemotee Kishoree Dausee 
and my son Nundoolaul Auddie joint executors to my estate. 
I make them masters of my estate, effects etc. Should there be 
any other will in any body else'si name I hereby make it void. 
Dated the Bengali year 1188, English year 1781, the sth Bhaudro, 
the 18th August. i 

The names and residence of four witnesses are indorsed. 

In this will the words “will” “executors” were used. It 
is clear that Hindu inhabitants of Calcutta in 1781 knew what 
wills were and executed them according to the rules of English 
law. I say in 1781 because in 1758, as shown by the English 
translation of Nagri writing on four slips of papers, which were 
held to be the will of Omichand,, the rules of English law of 
execution of wills were not followed in the town of Calcutta. 
Those slips of paper were neither signed, nor sealed nor attested 
by any witness. But in Jugol Kisore’s will we find the signature 
of the testator, attestation by four witnesses, declaration that 
that was his will and he cancelled previous wills (if any). 

In Omichand’s will or rather the four slips of paper purported 
to be his will, the word “will” was not used nor was the word 
“executor.” If testamentary power was recognised in Hindu 
law, it may be reasonably expected that there should be a 
corresponding word for “will,” but have got no such word and 
in the middle of the 18th century when the Hindu inhabitants 
or at least some of them exercised testamentary power they did 
not use the words “ will” and, “executor” but some expressions 
of Mahomedan law which showed the intention of the testator. 

It is possible that if the records of the Mayor's Court of 
Calcutta are examined (they are not available to the public) we 
may find that Hindus did exercise testamentary power when that 
Court was in existence, 

We have in Doe Dem Heera Singh v. Bolakee Singh a copy 
of the Nagri writing on four slips of paper purported to be 
Omichand’s will executed in 1758. By these writings Omichand 
made a disposition of his properties and gave direction for the 
thanagenient of his estate after his death. He conferred general 
management and control on Hazzarymull his brother-in-law, 
Omichand called these writings “ makknamahk.” 

In this case the Supreme Court at Calcutta decided questions 
of testamentary power of a Shikh according to the Bengal School 
of Hindu Law. 
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Attention has already been drawn to the fact that some 
‘of the wills were neither signed nor attested by witnesses. Wilis 
being unknown to Hindu Law, it did not provide for due execution 
of wills, nuncupative wills were given effect to. Some of the wills 
were not even signed by the testators, others were not attested 
by witnesses and those which were attested were not attested 
by any fixed number of witnesses. , Under these circumstances, 
fraud of bringing forward false wills was encouraged. It was not 
till the passing of the Hindu WéHls Act in 1870 that this evil 
was removed and provisions were made for the due execution 
of Hindu Wills. 

Thus we find that this portion of the Law of Hindu Will 
is purely statutory. If the British Indian administrators were 
and still are of opinion that the British Indian Legislature should 
not legislate on the personal laws of the Hindus, then how was 
this change made? 

In introducing the Hindu Wills Billthe Hon'ble Mr, Cockerell 
said that it was certain that the Hindu, unlike the Mahomedan law 
contained no express definition of testamentary powers ‘or direc- 
tions as to the discharge of the duties entailed bya will. The pro- 
visions of thé Bill, therefore, for the regulation of wills made by 
Hindus were absolutely’ needed to supply the deficienciés of the 
existing law. (See Abstract of Proceedings of the Legislative 
Council of the Governor-General dated the roth December 1866.) 

“I wish, however to say ” says Sir James Stephen (1) “that 
one principle has been recognized throughout every part of this 
measure. That principle is to combine the utmost possible 
respect for Native opinions and institutions and with a gradual 
improvement of those institutions, and their, adaptation to 
changing circumstances.” On the sth April 1870, Sir James 
Stephen said “I say the fact, that the Hindu law is silent; leaves 
the whole question open for legislation, and gives us a clear right 
to legislate. Much has been said of the obligation of the British 
Government not to interfere with religions institutions of the 
Hindus. I fully admit that. It is the bounden duty of the 
Government not to interfere with the old and cherished and 
conscientious feelings rnd institutions of their Hindu subjects 
I think we should have no moral right to break up the laws 
relating to the Hindu family or the custom of adoption. We 
should have no moral right to interfere with their religious 
establishments, at all events in their present state of feelings, 


(1) Abstract of Proceedings etc, dated the 21st January 1870, 
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and I admit that we ought to consider that, in these matters, 
our legislative discretion 1s bounded by the general! principles 
of Hindu law. ButI will never admit that it is our duty to 
preserve unaltered every legal right of every kind which our 
Courts may happen to recognize as being vested in Hindus, 
especially when such rights arise from the silence of the Hindu 
law and the partial and incomplete application of the English 
law to India, This is a state of things for which it is our duty 
to legislate with a view to whate we must regard as the best 
interests of those for whom we have to legislate.” 

This statement of Sir James Stephen modifies the opinion 
of the Second Law Commission and this principle laid down, by 
Sir James Stephen is really the sound principle which should 
decide the question of desirability of codification of the personal 
_ laws of the Hindus. 

Then secondly let us see whether the head ofa Benga’i 
Hindu family can dispose of all his properties (both ancestral 
and self-acquired) without consent of other members of his 
family. 

In Doe Dem Munoolal v. Gopee Dutt (1786) M. H. L. 
cases 290, the testator, who was a khettry-and in all pro- 
bability was governed by Mitakshara and not Dayabhaga, devised 
ancestral property which he received on partition of his ancestral 
estate between himself and his brother, in favour of a man of 
lower caste, though he had a daughter, a childless widow and 
the son of his brother who had the other part of the property : 
Held that the will was valid. 

Inthe Nudia case Maharaja Krishna Chunder disposed of 
big ancestral property but at the same time he stated that his 
estate was impartible, The Suddar Dewan: Adawlat Judges 
(Stuart, Speke and CowperJJ.) remarked “ Admitting the father’s 
disposition of his estate in favour of his eldest son, to have 
been an improper exercise of power on his part, as possessor of 
the Aeredrtary patrimony, still the validity of a gift actually made 
by a father is affirmed dy Jimutavahana (Chap. 2, §§ 29—30). For 
since the gift of the entire estate to a stranger would have been 
valid, (however blameable the act ofthe giver “might be), the 
donation in fovour of one son, with provision for the support 
of the rest, would seem to be eqally valid according to the 
doctrines received in the province of Bengal. And after extend- 
ing to the case of sons, no less than to that of strangers, Jimuta- 
yahanas proposition, respecting gefts vald though made in breach 
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of the law, it becomes necessary to the consistency of the doctrine 
equally'to maintain, that a father’s irregular distribution ‘of the 
patrimony at a partition made by him in his lifetime, in portions 
forbidden by the law (Jimutavahana Ch. 2,417) shall in like 
manner be held valid, though on his part sinful. No opinion 
was taken from the Law Officers of the Suddar Court in this case. 
But it Zas been recetved as a precedent, which settles the question 
of a father’s power to make an actual disposition of hrs property, 
even contrary to the injunctions of the law, whether by gift or by 
will, or by distribution of shares.” This judgment was delivered 
on 23rd February 1792. 

On the 19th June 1789 Pundits of the Supreme Court 
(Pundit Ram Charn and Pundit Goverdhun Kowl Surmono) in 
Russtck v. Chattun, declared that a Hindu father in Bengal could 
exclude his son from any share in his property ; but‘no texts 
had been mentioned in their Vyavasthas. | E 

“A Hindu” says Colebroke (1) “in Bengal may leave by 
will a his own acquisitions ; but is restricted, if he have sons, 
from distributing ancestral property according to his own pleasure.” 

The first decision, which distinctly lays down that a testator, 
- having male issue, may vary the disposition of his ancestral lands, 
is that in Ramionoo Mullick v. Ramgopaul Mullick (2). 


(1) Maonaghten’s Consideration on Hindu Law, p. 318. 
(2) See Montrion’s Hindu Law Cases p, 440 (1808), - 
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JUDICIAL JUSTICE.* : 


'- “Administration of justice according to law is not necessarily 
judicial administration of justice, There may be an adminis- 
tration of justice by lay Magistrates who combine judicial with 
administrative powers, by lay Magistrates whose powers are 
solely or at least chiefly judicial, by professional lawyers taken 
from the bar to be Judges, as in England and America, or by 
specialists in judicial administration, trained for that career 
from the beginning, as in Continental Europe. As has been 
seen, setting off of the judicial function has been a gradual 
process, and the Roman polity to the end confided judicial power 
to the ordinary Magistrates. But tha advantages of justice 
according to law are best secured by judicial justice. This is 
true especially of that most important advantage of justice 
according to law that it insures that the more valuable ultimate 
interests, social and individual, will not be sacrificed to immediate 
interests which are more obvious and pressing but of less real , 
weight. It is not too much to say that this advantage of justice 
according to law depends upon Judges who are independent, 
trained to adhere to principles and to be governed by legal reason 
rather than by interest or external pressure and watched narrowly 
by a learned profession, trained in the same tradition, which has 
at hand the materials for searching criticism of avery decision. 


Objections to judicial justice to-day are chiefly directed to 
the law-making or law-declaring function of Judges. That func- 
tion must be considered more fully in other connections, But 
it must be insisted that the functions of finding the law, inter- 
preting the law and applying the law cannot be separated. 
Hence objections which are made to every phase of judicial 
administration of justice may be taken up together. 

It has always been urged against judicial justice that it is 
too rigid, too hard and fast; that it trusts too much to rule 
and does not allow sufficient play tothe non-legal conscience 
in the ascertaining or in the applying of the law. This com- 
plaint is made with respect both to the deciding and to the 

* From Oslambia Law Review, Vol. XLV, p. 108, 
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Jaw-declaring functions, as exercised by Judges. In each case, it is 
urged, Judges are governed too much by logical deduction. This 
is only another form of one of the stock complaints against 
justice according to law, and comes really to the proposition 
that judicial justice realizes justice according to law most com- 
pletely. and so brings out its defects as well as its excellencies. 
The tendency in the United States to-day is to temper judicial 
_ exercise of the deciding function by conceding extravagant powers 
to juries, and there are signs of tendency to temper judicial exercise 
of the law-declaring function by devices for popular review of 
decisions. This is a reaction toward justice without law. The 
mechanical jurisprudence to which scholars in the other social 
sciences so justly take exception to-day is not inherent in judicial 
justice. It grows out of the attempt in the nineteenth century 
to reduce everything to detailed rule, which went on in legis- 
lation as well as in judicial decision, and is characteristic of the 
stage which I have called the maturity of law. Elsewhere this 
is recognized, and the remedy is sought, not in reversion to justice 
without law, but in newer theories of justice and newer theories 
of judicial application of law. Indeed it is significant that 
American critics, who rightly deplore the attitude toward social 
legislation to which a jurisprudence of conceptions led many 
American Courts at the end of the last century, and would seek 
a remedy in the antiquated devices of fictions and spurious 
interpretation, are yet so far under the influence of the same 
mechanical ideas as to object to decisions which employ ordinary 
canons of genuine interpretation, as involving judicial usurpation 
and allowing too much freedom of judicial action. 

The criticism of judicial justice just considered is directed to 
method. But objection is made also to the premises employed in 
judicial justice. It is urged that they are too narrow and pedantic 
and that the fundamental principles are too fixed; so that 
judicial justice is too slow in responding to changes in the 
environment in which it must operate. This is the theoretical 
basis of a tendency in the United States at present to take 
away from the Courts matters in which social workers are 
vitally interested in which new premises are demanded, both 
as the basis of law-making and as the measure of appli- 
cation of legal standards. In part also this feature of judicial 
justice is taken as the justification of a tendency to attempt 
control of judicial application of law by minute and detailed 
legislation, But this fixity of premises is not wholly a defect, 
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sometimes holds too fast, yet it holds fast and 
judicial justice uniform and predicable. Stability is 
no less important than power of growth. The tradi- 
ement in law ought to grow and it does grow. But 
takes place chiefly in the maturity of law by working 
N e results of principles’ which are found in the traditional 
` rials by analysis and by discovering through judicial experi- 
„Acè the applications of those principles which will subserve 
the ends of justice. It must be remembered that any attempt 
to set up new premises on a large scale by judicial law-making 
unduly impairs the stability of law. Juristic and judicial deve- 
lopment of law proceed by analogical reasoning, that is, in effect, 
by choice between competing analogies based on the principles 
of the received tradition. New premises, furnishing new analogies, 
unsettle more or less the whole legal system. Juristic new 
starts, therefore, are usually the result of some sort of revolution, 
such asa Code or a reversion to justice without law and conse- 
quent reception of ideas from without. But stability is required 
much more in some parts of the law thanin others. New 
premises are not all that we need to-day. Quite as much we 
need to distinguish what must be stable and what must be 
fluid in the principles by which justice is administered. It is in 
that part which must be fluid that new premises for judicial 
justice are chiefly demanded. 

A third objection to judicial justice is that it has been 
characterized by a tendency to reduce to rule, along with those 
things which demand rule, those with respect to which detailed 
rules are not practicable. Thus in the nineteenth century Courts 
sought to reduce the details of procedure, evidence administrative 
law and the law as to negligence to chapter and verse of strict 
rule. But this is a tendency of the nineteenth century in every 
department of law and of politics. The New York Code of 
Civil Procedure, went far beyond any judicial decision in the 
attempt to subject every detail of judicial action to fixed rule, 
Legislation has tied down administration quite as tight as 
Judicial decision has sought todo. The attempt of the Courts 
in the last century to reduce everything to rule only represents 
one phase of the mechanical thinking which characterizes all the 
social sciences during that period. ; 

Legislative justice and executive justice fail in two respects. 
In that part of judicial administration in which rule is necessary, 
they are not governed by rule or they do not apply rule uniformly 
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- consistently and intelligently. In that part in which dist. i 

is necessary, trained reason and disciplined judgment are requi 

‘and the mental habits of those whose primary function is to d 

- with political rather than judicial questions, are such as to makè% 

wide judicial discretion intolerable in their hands. On the other 

hand, legislative and administrative officers lose in efficiency if th 

have in too large measure the mental habits of the Judge. The 

experience that crystallized in the nineteenth century abhorrence 

| of discretion was primarily experience of executive and legislative 
justice. It affords no argument against free judicial justice 

‘inthat part of the law which requires a large margin of free 

‘ discretion. 

_ Turning to the advantages of judicial justice, in the first 

“place, with respect both to the law-declaring and to the deciding 
function, it combines the possibilities of certainty and of flexibility 

better than any other form of administering justice. It provides 

for certainty through the training of the Judge in logical deve- 

lopment and systematic exposition of legal principles. It provides 

for growth by permitting a scientific testing of principles with 

reference to concrete causes and correction of rules through 

experience of their application and a gradual process of inclusion . 

and exclusion upon rational principles, 

Secondly there are checks upon the Judge which do not 
obtain or are ineffective as to legislative and executive officers. 
Three such checks are of especial importance: (1) The judge, 
from his very training, is impelled to conform his action to 
‘certain, known standards, Professional habit leads him in every 
case to seek such standards before acting and to refer his action 
thereto. (2) Every decision is subject to criticism by a learned 
profession, to whose opinion the Judge, as a member of the pro- 

fession, is keenly sensitive. (3) Every decision and the case on 
which it was based, appear in full in public records. Moreover 
in the case of appellate Courts all important decisions and grounds 
thereof and reasons therefor are published in the law reports, 
so that materials for accurate judgment upon judicial decisions 
are always available and readily accessible. 

Where wide discretion is involved, as in juvenile Courts, 
in Courts of domestic relations, and in attempts to individualize 
penalties, the two checks last mentioned are of the highest value. 
For while the sympathetic magesterial adjustment of relations 
of family life and the adjustment of punitive justice to the 


individual wrong-doer, on which we are now insisting so much, 
a 
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call for a very large discretion, they involve matters more tender 
than any others that can come before tribunals. The powers 
of the Court of Star Chamber extended only to misdemeanours, 
punishable by fine, imprisonment or pillory, and in their possibilities 
‘of affecting the dearest interests of the ordinary man were a 
trifle compared with those of American juvenile Courts and Courts 
‘of domestic relations and with those which many are seeking 
to confer upon administrative boards after conviction and 
sentence. If those tribunals chose to act arbitrarily and oppres- 
sively, they could cause a revolution quite as easily as did the 
former. The chief, if not the only, security we have forthe 
proper exercise of such powers are the trained reason and habit 
of seeking principles, even while using discretion in applying them, 
which characterize judicial justice, and the sensitiveness of Judges to 
expert criticism from the bar, Such tribunals call for the strongest 
judges we can put upon the bench. But even with inferior 
Judges, the checks which are peculiar to judicial justice may 
make them tolerable where they would be intolerable if made 
up of administrative officers. How effectively these checks may 
operate in practice is shown well in the worst period of judicial 
administration in English law, the period of the politics-ridden 
bench of Charles II, and James II. As a result of the purely legal 
development begun by Coke a generation before, “ Crudities: 
which Matthew Hale permitted under the Commonwealth, 
Scroggs refused, under James JI,” 

A third advantage of judicial justice is that because of their 
training in the law, their habit of seeking and applying principles 
whenever called upon to act, and their consciousness that 
their decisions will be preserved in permanent form and 
will be subject; to expert criticism in the future, as well as 
to popular criticism in the present, Judges will stand for the 
law against excitement and clamour. Chiefly because training 
and consciousness that the soundness or unsoundness of decisions 
will be apparent to the bar at once in ordinary cases and will 
be discussed by writers and teachers in unusual cases operate both 
as a check and as a stimulus, judicial justice has always proved 
the surest agency of enforcing the law in the face of opposition. 
The “legislative lynchings ” of loyalists during ‘and after the 
revolution should be compared with the steadfastness with which 
Judges protected them in their legal rights even when threatened 


with popular vengeance, 
The legislative and executive treatment of Uitlanders in the 
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South African Republic should be compared with the firm 
stand for law taken by Chief Justice Kotze, in the face of 
arbitrary interference by the president. With us, in states in 
which there is local opposition to prohibition laws, suits in 
equity to abate a public nuisance are a recognized and effective 
mode of doing what administrative officers and juries will not 
or dare not do. Juries are easy-going and even cowardly where 
Judges may be counted on to enforce the established law. Indeed 
juries are usually invoked to defeat the enforcement of laws 
‘which are locally unpopular. Juries have stood up for moral ideas 
against the law ; but cases are rare in which they have stood up 
for moral ideas and for law against local interest or popular 
clamour. Such cases as the enforcement of the fugitive slave law 
by State Courts in the North just prior to the Civil War are 
significant. The Judges of these Courts were abused for enfor- 
cing that law, as required of them by the federal constitution, by 
those who equally denounced secession. Not a little of the 
current denunciation of Judges proceeds from those who do not 
wish the law to operate equally and exactly but wish to see it 
warped in their favour and resent judicial resistance to pressure 
under which administrative officers would yield. 


Rascok POUND. 
(To be continued.) 
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FuLL Bence REFERENCES. 


(To be reported more fully hereafter.) 

References to Full Bench in 

(i) Appeal from Order No, 455 of 1907. 

(ii) Appeal from Appellate\Decree No. 2388 of 1908, 

(ili) L. P. Appeal No. 15 0f41910 (S. A. 2379 of 1908), 

The questions referred were :— 

-In (i), (by Coxe and Doss JJ), 

Is a person who without the landlord’s consent purchases 
from a razya?, sometime before the institution of the suit for rent, 
a portion of an occupancy holding, which is not transferable by 
local custom or usage, entitled to apply under section 244 of the 
Civil Procedure Code as a representative of the raiyat to have 
a sale of the holding in execution of a decree for arrears of rent, 
set aside on the ground of fraud. 

In (ii), (by Chitty and N. R. Chatterjee JJ.), 

Whether in the case of a transfer of a portion of an occu- 
pancy holding, such transfer not binding the landlord unless 
made with his consent, the transferee can by suit recover posses- 
sion from the landlord who has forcibly dispossessed him, 

In (iii), (by Jenkins C. J. and N. R. Chatterjee J.) 

(1) Whether a right of occupancy which is not transferable 
by custom or local usage is a right which can be 
transferred at all. 

(2) If not, whether the holding apart from the right of 
occupancy can be transferred. 

(3) In either case, whether the validity of the transfer can 
be questioned by any person other than the landlord 
of the holding. 

Held by the Full Bench (Jenkins C. J., Stephen, Woodroffe, 
Mookerjee and Holmwood JJ.) by one judgment in all the 
References :—That the weight of modern authority establishes 
the following propositions regarding the transfer for value of 
occupancy holdings apart from custom or local usage :— 

1. The transfer of the whole or a pait is oeprative against 
the vatyat, 

(a) where it is made voluntarily, f 

(6) where it is made involuntarily and the raiyat with 
knowledge fails or omits to have the sale set aside, 
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A sale is made involuntarily where it is in execution of a 
money-decree, but not of a decree founded on a mortgage or 
charge voluntarily made. 

2. The transfer is operative as against the landlord in all 
cases in which it is operative against the raiyat, provided the 
landlord has given his previous or subsequent consent. Where 
the transfer is a sale of the whole holding, the landlord, in the 
absence of his consent, is wi entitled to enter on the 
holding ; but where the transfer is of a part only of the holding, 
or not by way of sale, the landlord, though he has not consented, 
is not ordinarily entitled to recover possession of the holding 
unless there has been 

(a) an abandonment within the meaning of Sec. 87 of the 
Bengal Tenancy Act, or 
(4) a relinquishment of the holding, 
or (c) a repudiation of tenancy. 

Whether there has been a relinquishment or repudiation or 
not depends on the substantial effect of what has been done in 
each case. 

3. The transfer of the whole or a part is operative as against 
all other persons, where it is operative against the raiyat. 

Accordingly : 

(i) in Appeal from Order No. 455 of 1907—-question 
answered in the affirmative : appeal allowed ; 

(ii) in S. A. 2388 of 1908—question answered in the 
affirmative; appeal allowed ; 

(iii) in S. A. 2379 of 1908—questions answered as follows: — 

(1) in the affirmative, (2) in the negative, and (3) in 
accordance with the propositions above set out : appeal 
dismissed. 


The Calcutta Law Journal. 
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JUDICIAL JUSTICE (concluded.) 


If American Courts in the past era of commercialized 
politics are compared with thé legislative and administrative 
departments of our Governments, it will be seen that despite the 
very general subjection of the bench to politics involved in an 
elective short-term judiciary, despite the false democracy of the 
period immediately after the revolution which insisted the law 
should not be a profession and sought to make it a trade open to 
all, and despite the reluctance of legislators even now to permit 
the exaction of any adequate education from those who are 
admitted to practice law, the bench has been by far the soundest 
of our institutions. Because of this, there is a disposition to 
demand from it the imposible. What has been and often 
unhappily still is regarded as venial in an administrative officer, 
and what is treated as a matter of course in a legislator, is ground 
for impeachment in a.Judge. Sporadic cases of judicial misg- 
conduct, therefore, attract attention far beyond their relative 
significance. Moreover the traditions of bench and bar forbid 
the Judge’s defending himself in print or engaging in acrimo- 
nious controversy over his “record” as political officers may 
and do defend themselves. Hence misrepresentations of judicial 
decisions remain uncontradicted and inaccurate or distorted 
versions of the law, as declared by Judges, gain credence in 
quarters where one would look for more critical scrutiny of the 
facts. Ono the whole, our Courts have the best constructive 
record of any of our institutions. When our judicial systems 
were set up after the Revolution, the system of equity had not 
yet crystallized in England and the absorption of the law 
merchant into the common law was still incomplete. Our 
Courts had to develop equity and take over the law merchant 
parallel with the English Courts ; they had to test the common 
law at every point with respect to its applicability in America, 
they had to develop an American common law, a body of 
judicially-declared principles suitable to America, out of the old 
English cases and the old English statutes. All this they did 
and did thoroughly in about three-quarters of a century. No 
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other judicial achievements may be found to compare with this. 
Moreover it is not likely that any of the work of legislation or 
administration during the same time will prove so lasting. 

The present discredit of Judicial Justice in the United States 
may be referred in part to causes that operate only in this 
country. Some of these are, our attempt to make law do the 
_work of administration, our curtpiling of judicial independence 

and putting Courts into politics, hve archaic organization of our 

Courts and our neglect of organization and training of the bar. 
Partly also it is to be referred to causes which operate through- 
out the world. Such causes are the purely mechanical conception 
of the judicial office and resulting mechanical administration 
of justice, and the call of the time for new premises both in 
law-making and in application of law, without any agreement as 
to what those premises should be. It might be asserted that the 
latter, being universal, are manifestations of serious inherent 
defects in judicial justice, Hence they require more thorough 
examination. 

While it has been carried to an extreme in the United States, 
especially in procedure, the idea that a Court must be a judicial 
slot machine and that a bureau of justice would be unjudicial flows 
from the attempt of the nineteenth century to make everything 
go by rule. It results from taking the law of property and 
the law of commercial transactions as the type to which everything 
is to be made toconform. It was not the idea of the classical 
Roman law. It was not the idea of the great Judges who laid the 
foundations of the common law. It was not the idea of the English 
Chancellors. The notion that the judicial function is the umpire’s 
function only is one that appears in certain stages of legal develop- 
ment, but is not in the least inherent in the conception of judicial 
justice. It is appropriate to the first stage of legal development, 
along with mechanical modes of trial, formalism and inflexible 
procedure, It was congenial to purely agricultural communities 
in the United States during the first half of the last century, 
where the farmer, remote from the distractions of city life, 
found his theatre in the Court house. Above allit was congenial 
to the ultra-individualist justice of the nineteenth century. 
Already juvenile Courts, Courts of domestic relations, and 
the success of the Municipal Court of Chicago as a bureau of 
justice are showing us that Courts have wider possibilities, 
and the demand for the administrator-judge has scarcely more 
than begun. l 
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But the call of the time for new premises both in law- 
making and in the application of law and the difficulties which 
the law encounters in responding thereto are factors of much 
more moment in the present distrust of Courts. To the practical 
American, taught that law is law because the Courts so decide, 
it may well seem clear enough, qen the law lags in the social 
movements that are going on alllabout us, that the fault must lie 
with the Courts. That he does! assume this is shown by the 
vogue of crude schemes for overhauling our judicial organiza- 
tion, the currency of so-called reforms of the Courts which 
disregard all judicial experience and legal history and the 
popularity of the légal muckraker whose garbled accounts of 
decisions would not have been able to find a publisher a genera- 
tion ago. In other words, however, where the Courts 
have no such role in the_ process of Government as they 
have with us, the problem of making the law an effective social 
instrument, a means of achieving social progress, is quite as 
real as with us. On the Continent, under the influence of 
Roman law ideas, the Courts or Judges are not thought of as 
depositories or as oracles of the law. Whereas we say a rule is 
law because the Courts apply it in the decision of causes, they 
say upon the Continent that the Courts apply the rule in the 
decision of causes because it is law. And yet socializing of the 
law is a problem the world over. A whole literature upon this 
subject has sprung up in Germany aud in France. Our situation 
in America is in no way unique; and if it is more acute, thé 
reason is to be found in our eighteenth century system of 
checks and balances, in the legal, political and philosophical 
charts called bills of rights by which our fathers sought to 
confine Courts and legislatures and sovereign peoples for all 
time within the straight and narrow course of individualist 
natural law. 

For a time there was need of propagandist agitation, It 
was necessary that the public, the legal profession and the 
Courts be made to recognize that our legal system was to be 
re-examined, many of its fundamental principles recast, and thé 
whole re-adjusted to proceed along new lines. This task of 
awakening has been achieved. A generation ago it would have 
been hard to find any one to question that, upon the whole, 
American law was quite what it should be. Some of the older 
members of the bar, indeed, still cherish the belief which was 
then universal. But first the _economists and sociologists and 
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students lof Government and then the bar “itself have been 
thinking upon this matter freely and vigorously until criticism 
has become staple. Nowhere is this change more noticeable 
than in the reports and proceedings of our bar associations. 
Not long ago the dominant note was one of eulogy, of pride in 
our system and in its administratjon, and complacent comparison 
with what we took to be the espe of other peoples. To- 
day each volume of such proceedings is filled with critical 
comments upon every side of the law and ofits administration and 
the more conservative are content with a tone of apology or 
with deprecating extravagant criticism, The need for propa- 
ganda has passed. Now for a season we need careful diagnosis 
and thorough-going study of the lines upon which change it to 
proceed. A change in juridical fundamentals must begin at the 
beginning. The problem of the sociological jurist lies far deeper 
than individual Courts or Judges, and deeper than lawyers and 
Courts and Judges collectively. 

Legal history shows that from time to time legal systems 
have to be re-made, and that this new birth of a body of law 
takes place through the infusion into the legal system of some- 
thing from without, A purely professional development of law, 
which is necessary inthe long run, has certain disadvantages, 
and the undue rigidity to which it gives rise must be set off from 
time to time by receiving into the legal system ideas developed 
outside of legal thought. Such a process has taken place twice 
in the history of our own law. In the sixteenth and seventeenth 
centuries the common law, though purely professional develop- 
ment in the King’s Courts, had become so systematic and 
logical and rigid thatit took no account of the moral aspects 
of causes to which it wasto be applied. With equal impar- 
tiality its rules fell upon the just and-the unjust. The rise 
of the Court of Chancery and the development of equity 
brought about an infusion of morals into the legal system, an 
infusion of the ethical notions of chancellors who were clergymen, 
not lawyers, and thus made overthe whole law. Again in the 
eighteenth century the law had become so fixed and system- 
atized by professional dovelopment as to be quite out of accord 
with a commercial age. As the sixteenth century judge refuse 
to hear of a purely moral question, asking simply, what is the 
common law ? so the eighteenth-century Judge at first refused 
to hear of mercantile custom and commercial usage, and insisted 
upon the strict rules of traditional law. But before the century 
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was out, by the absorption of the law merchant, a great body of 
non-professional ideas, worked out by the experience of 
merchants, had been infused into the legal system and had treated 
or made over whole departments of the law. To-day a like 
process is going on. The sixteenth century Judge, who 
rendered judgment upon a pond already paid because no formal 
release had been executed and refused to take account of the 
purely moral aspects of the’ creditor’s conduct, the great Judge 
in the eighteenth century who refused to allow the indorsee 
of a promissory note to sue upon it, because by the common 
law things in action were not transferable, and would not listen 
to the settled custom of the merchants to transfer such notes 
nor to the statement of the London tradesmen as to the 
unhappy effect of such a ruling upon business, have their entire 
counterpart in the Judges of one of the great Courts of the 
United States in the twentieth century to whom the economic 
and sociological aspect of a question appear palpably irrelevant. 
The sixteenth and seventeenth century law was brought to 
take account of ethics. The eighteenth century law came to 
receive the custom of merchants as part of thelaw of the land. 
May we not be confident that inthe same way the law of the 
twentieth century will absorb the new economics and the social 
science of to-day and be made over thereby ? For if the causes 
of the backwardness of the law with respect to social problems 
and the unsocial attitude of the law toward questions of great 
import in the modern community are to be found in the 
traditional element of the legal system, the surest means of 
deliverance are to be found there also, The infusion of morals 
into the law through the development of equity was not an 
achievement of legislation but the work of Courts. The absorp- 
tion of the usages of merchants into the law was not brought 
about by statutes, but by judicial decisions. When once the 
current of juristic thought and judicial decision-is turned into the 
new course our Anglo-American method of judicial empiricism 
has always proved adequate, Given new premises, our common 
low has the means of developing them to meet the exigencies of 
justice and of moulding the results into a scientific system, 
Moreover, it has the power of acquiring new premises, as it did 
in the development of equity and the absorption of the law 
merchant, and as it is beginning to do once more to-day. For 
there are many signs that fundamental changes are taking place 
in our legal system and that a shifting is in progress from the 
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individualist justice of the nineteenth century, which has passed 
so significanitly by the name of legal justice, to the social Justice 
of to-day. 

Seven noteworthy changes in the law, in the spirit of recent 
ethics, recent philosophy and recent political thought, have 
been discussed in prior papers. Stated summarily these are: 
limitations on the use of property or attempts to prevent the 
antisocial exercise of rights, limitations upon freedom of 
contract which are belying the famous individualist generalization 
of the nineteenth century that the growth of law is a progress 
from status to contract, limitations on the power of disposing 
of property, limitations on the power of the creditor or injured 
party to exact satisfaction, revival of the idea of liability without 
fault so as to shift the burden of injury without fault from the 
one upon whom it chances to fall to the enterprise to which the 
injury is incident, change of res communes and ses nullius into 
res public#, and abandonment of the old attitude of the law with 
respect to dependant members of the household. In all these 
cases, social interests are now chiefly regarded. 

It is true many of the examples adduced are taken from 
legislation. It is true also that some of these legislative innova- 
tions upon the settled juridical ideas of the past two centuries 
have been resisted bitterly by some Courts. Yet one may be 
confident that every one of them would standin the highest 
Court of the land and in a growing majority of our State Courts 
to-day. Moreover, what is more important, many of the most 
significant examples are taken from judicial decisions. If, there- 
fore, the ailment is in the traditional element of our legal 
system, the cure is going on there under our eyes. Itis an infusion 
-of social ideas into the traditioual element of our law that we 
must bring about; and such an infusion is going on. The 
right course is not to tinker with our Courts and with our 
judiciai organization in the hope of bringing about particalar 
results in particular kinds of cases, at a sacrifice of all that we 
have learned from legal and judicial history. It is rather to 
provide a new set of premises, a new order of ideas in such form 
that the Courts may use them and develop them into a modern 
system by judicial experiment of actual cases. A body of law 
which will satisfy the social workers of to-day cannot be made of 
the ultra-individualist materials of the eighteenth century 
jurisprudence and ninteenth-century common law based there- 
on, no matter how Judges are chosen or how, or how often, they 
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are dismissed. What we should insist upon is not recall of 
Judges, but recall of much of the juristic and judicial thinking of 
the last century. 

In centrast with the juristic thinking of the immediate past, 
which started from the premise that the object of law was to 
secure individual interests and knew of social interests only as 
individual interests of the state or sovereign, the juristic thinking 
of the present must start from the proposition that individual 
interests areto Le secured by law because and to the extent 
that they are social interests. There is a social interest in 
securing individual interest. So far as securing them con- 
duced to general security, security of institutions, and the 
general moral and social life of individuals. Hence while 
individual interests are one thing and social interests another, 
the law, which isa social institution, really secures individual 
interests because of a social interest in so doing. Hence it would 
seem that no individual may claim to be secured in an interest 
that conflicts with any social interest unless he can show some 
countervailing social interest in so securing it—some social inter- 
est to outweigh that with which his individual interest conflicts, 
If we compare with the foregoing proposition the classical state- 
ment of Blackstone. 

“ Besides the public is nothing so essentially interested as in 
securing to every individual his private rights” —and if, contrasting 
these, we bear in mind that the latter represents not only the 
legal thought of the past but the doctrines to which our fathers 
sought to hold us for all time by constitutional provisions, we 
shall see how long a road our legal system has to travel. 

The Judges may not in reason be asked to lead in the 
present transition. They must go with the main body, not with 
the advance guard, and with the main body only when it has 
attained reasonably fixed and settled conceptions. It is no ill 
sign that economists and sociologists are ahead of the law 
provided the law knows it. Let us remember that it was not 
so long ago that economists succeeded in converting all of 
us thoroughly to individualism, and in confirming lawyers in the 
individualist ideas they had found in the classical books of the 
common law. They must not expect the Courts to turn the law 
about ina moment. When we reflect how fundamental is the 
shifting from the old so-called legal justice to the new social 
justice, how uncertain the new lines are as yet on the one hand 
and on the other hand how completely the change goes to the 
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root of everything the Courts do, we must reeognize how futile 
it is to expect the Courts to adjust our whole legal system to it 
overnight. Inthe hands even of zealous and friendly Courts the 
adjustment must be tedious and painful. The fundamental 
difference between the law of the nineteenth century and the law 
of the period of legal development on which we have entered is 
not in the least due to the dominance of sinister interests over 
Courts or lawyers or jurists. It is ngt due, the legal muckraker 
notwithstanding, to bad men in judicial office or to intentional 
enemies to society in high places at the bar. It is not a conflict 
between good men and bad. Instead it is an intellectual conflict. 
It is a war of ideas, not of men;a clash between old ideas and 
new ideas, a contest between the conceptions of our traditional 
Jaw and modern juristic conceptions born of a new movement in 
all the social sciences. Study of fundamental problems, not 
reversion to justice without law through changes in the judicial 
establishment or referenda on judicial decisions, is the road to 
socialization of the law, 


Roscoe Pounn. 


REVIEWS. 


The Law of Benami Transaction. By SOMNATH SASTRI, 
B A., B.L. Law Printinc HOUSE, MADRAS, 1913. The authors 
have very conveniently summarised the whole of the law 
applicable to desamt transaction as developed by judicial 
decisions in this country. The book is divided into two parts. 
In the first of which the principles are lucidly discussed, while 
inthe second a digest is given of the case law on the subject. 
In view of the frequency of benami transaction in this country 
this hand-book will be found extremely useful by the practi- 
tioner, while to the student it will give easy access to the princi- 
ples of the subject. The get up of the book is worthy of the 
well-known firm of publishers who have brought it out. 

The Negotiable Instruments Act by Desar Naroran, 
BOMBAY 1913. Prick Rs, 5. This is an annotated edition of the 
Negotiable Instruments Act, 1881. The editor has brought 
together under each section not merely the Indian decisions but 
also the English cases on which the Indian law is substantially 
based. Extracts are also given from the leading text-books on 
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the subject to elucidate questions of principles. As regards 
English decisions, we are glad to find that either extracts are 
given from the judgments or full summaries given so as to render 
reference to the original unnecessary in most cases. The appen- 
dices are very valuable and bring together the provisions of the 
English law relating to Negotiable Instrument as also the povisions 
of Indian Statutes relating to Négotiable Instrument. The work 
on the whole gives an accurate summary of the law onthe 
subject and will be useful to many practitioners who are not able 
to have access to more expensive works. 

The Oudh Law Journal edited by G. H. S. Jackson AND 
GOKARANNATH Misra, Lucknow, 1914. We give a cordial 
welcome to our new contemporary. The object stated to be 
not to supplant but to supplement the Oudh cases. We see 
no reason why every effort should not be made to publish for the 
benefit of the profession all judicial decisions which are worthy 
of preservation. 

Hindu Woman’s Estate. By B. D. Sirvva. BUTTER- 
WORTH & Co. CALCUTTA 1913. Prick Rs. 10. This is a hand- 
some volumeon the subject of non-technical Stridhan. The 
author does not assign any reason for a new work on the subject 
and his work naturally invites comparision with that of Sir 
Gooroo Dass Banerjee. The subject however is difficult and a 
careful restatement of the whole law on the subject is welcome. 
The author has critically examined and analysed afresh the 
principles of the subject and has taken into account judicial 
decisions from not only the so-called authorised reports, but also 
the unauthorised reports. We have tested the work in many 
places and found the statements generally accurate and lucid. 
The work may be confidently recommended to practitioners for 
whom it is primarily intended. The graphic explanation given 
in the appendix is interesting and may help to clear up obscurities 
which are plentiful in the subject. 





